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NUCLEAR REGULATORY COMMISSION OFFICE OF SECRETARY
RULEMAKINGS AND

BEFORE THE COMMISSION ADJUDICATIONS STAFF

In the Matter of )
) Docket No. IA-05-052
)

DAVID GEISEN ) ASLBP No. 06-845-01-EA

DAVID GEISEN'S MOTION TO VACATE ORDER (GRANTING MOTION FOR
HOUSEKEEPING STAY) ENTERED BY SECRETARY OF THE COMMISSION

David Geisen, through undersigned counsel, respectfully moves the Commission to

vacate an Order (Granting Motion for Housekeeping Stay) entered the Secretary of the

Commission on January 23, 2007. Entry of a stay (even if termed a "housekeeping stay") by the

Secretary, is procedurally invalid and the result of the Order is contrary to the Commission's

regulations. In the alternative, Mr. Geisen moves the Commission for expedited review of NRC

Staff's ("Staff") Petition for Interlocutory Review of Board's Denial of Motion for Stay and

Petition for Stay Pending Review ("Petition"). Lisa Clark, counsel for the NRC Staff, has

represented to counsel for Mr. Geisen that the Staff opposes this motion. In support of Mr.

Geisen's request, counsel submit the following:

On January 19, 2007, the Staff filed the Petition with the Commission, seeking the review

of the Atomic Safety and Licensing Board's ("Board") Order of January 12, 2007 denying a stay

of the above-captioned enforcement action until the completion of Mr. Geisen's criminal trial. In

the final paragraph of the Petition, and without citing any legal grounds for such a request, the

Staff sought "an immediate housekeeping stay of the proceedings." The next business day Mr.

Geisen filed an Answer Opposing the NRC Staff's Petition for Interlocutory Review of the

Board's Denial of Motion to Hold the Proceeding in Abeyance and for a Stay Pending Review
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("Answer"). On January 23, 2007, at 7:20 p.m. -- approximately 14 and one-half hours before

the first depositionI in this matter was scheduled to begin -- the Secretary for the Commission

entered the Order.

The Order states, in pertinent part, "[t]o maintain the status quo ante pending the

Commission's review, and pursuant to 10 C.F.R. § 2.346(j), 1 grant the Staff's motion and stay

the effectiveness of the Board's order until the Commission has ruled on the Staff's petition for

interlocutory review." Order at 1. Aside from the fact that the Order is procedurally null for

reasons explained more fully below, the "housekeeping stay" does not maintain the status quo

ante but significantly upsets it. The Board has ruled, now three times, that the Staff is not

entitled to stay the enforcement proceeding that it initiated and that caused Mr. Geisen's

immediate termination. The Board has also explicitly ruled that this case must proceed

expeditiously in order to avoid violation of Mr. Geisen's due process rights. Finally, the Board

has indicated that even a seemingly minor delay would cause significant harm to Mr. Geisen. By

entering an order imposing such a delay, the Secretary disrupted the status quo ante and

effectively granted the Staff the relief that it sought from the Commission -- and that it has

repeatedly been denied by the Board and the Commission itself. The Commission should

immediately vacate the Order.

1. The Secretary's entry of a "housekeeping stay" is not authorized by the
Commissions' regulations.

Nowhere in the Commission's regulations is there a provision for a "housekeeping stay."

If a stay is to be granted by the Commission or the Licensing Board, 10 C.F.R. § 2.342 sets forth

I The depositions were set upon order of the Board dated January 23, 2007 and over the Staff's
objections. In e-mail communications the morning of January 24, 2007, the Staff informed counsel for
Mr. Geisen that it believed that the "housekeeping stay" effectively stayed these proceedings and that it
would not proceed with the previously-noted depositions until further actions is taken by the Commission.
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the factors to be considered. See infra. 10 C.F.R. § 2.346 sets forth the authority of the

secretary. The authorized actions are ministerial in nature, and do not involve cede decision

making authority on matters involving the exercise of the Commission's discretion to the

Secretary. Notably, granting the stay of a proceeding is not a listed action that the Secretary is

authorized to make.

The Secretary granted the "housekeeping stay" pursuant to 10 C.F.R. § 2.346(j). But 10

C.F.R. § 2.346(j), which authorizes the Secretary to take action on minor procedural matters,

does not provide the Secretary such authority. First, it is clear that granting a stay, even one

called a "housekeeping stay", ancillary to a Staff motion for a stay is not a "minor procedural

matter." And, for the reasons set forth below, the circumstances of this case make the entry of the

"housekeeping stay" critical, and indeed potentially dispositive of the issues raised by the Staff's

Petition.

Any question about whether the grant of a "housekeeping stay" is within the authority of

the Secretary is definitively resolved by reference to 10 C.F.R.§ 2.342(f), which provides for the

institution of a "temporary stay" by the Commission or presiding officer. The existence of that

avenue for the entry of a stay clearly precludes the entry of a stay by the Secretary under 10

C.F.R. § 2.342().

2. Entry of a stay is not warranted pursuant to the relevant Commission regulation.

Even a temporary stay request by the Staff would not be justified given the Commission's

regulations. In order to be granted the stay, the moving party must demonstrate: (1) a strong

showing that it is likely to prevail on the merits; (2) that it will be irreparably injured unless a

stay is granted; (3) the relative lack of harm to other parties if the stay is granted, (4) and where

the public interest lies. 10 C.F.R. § 2.342(e) (emphasis added).
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The Staff did not make arguments in its Petition regarding the 10 C.F.R. § 2.342(e)

factors. Accordingly, Mr. Geisen did not extensively address those factors in his Answer, other

than to note that the Staff could not make a strong showing that it is likely to prevail on the

merits. Answer at 16. If the Commission is inclined to entertain the Staff's request for a stay, it

should be guided by the Board's extensive findings of facts and conclusions of law that weigh

heavily against the Staff on the other three factors as well.

As detailed at length in Mr. Geisen's Answer, the Board found the Staff failed to

establish cognizable harm to the Government arising from a denial of the Motion to Stay. Key to

the Board's ruling was its finding that any impact on the DOJ's presentation of its criminal case

caused by the continuation of the enforcement proceeding was one that DOJ could mitigate at the

criminal trial. January 11, 2007 Hearing Transcript at 540-541, 550-551, 617. The Board

specifically concluded:

[I]f one part of the other is harmed by deposition or trial testimony that they think
is inaccurate, that's part of being a trial lawyer, to deal with impeachment and
rehabilitation of your witnesses. And we don't think that's the kind of activity
that rises to harm to the Government. That's just something you do as part of
your case.

Id. at 617.

As set forth extensively in Mr. Geisen's Answer, the Commission has repeatedly declined

to second-guess Board decisions that rest upon carefully rendered factual findings. See Carolina

Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-1 1, 53 NRC 370, 382 (2001).

Given that precedent and the Board's detailed and carefully-reasoned findings, the Staff cannot

demonstrate that the government would suffer "immediate and irreparable" harm if the Board's

Order were not stayed. 10 C.F.R § 2.342(e)(2).

The third factor that the Commission will consider in evaluating a stay request is whether

the granting of a stay would harm other parties. 10 C.F.R. § 2.342(e)(3). The Board made

4



explicit factual findings that impact that analysis as well. Specifically, the Board recognized that

even a short stay of the enforcement proceeding would exacerbate harm that Mr. Geisen has

already suffered by virtue of the fact that the Staff made the enforcement order immediately

effective, resulting in the abrupt termination of a twenty-year career in the industry. As cited in

Mr. Geisen's Answer, the Board noted:

You can always look at a stay and say, well, it would just be a little bit more time.
He has suffered a lot already. And what is a few more weeks or months. But in a
five-year sentence, getting close to two years, we've already passed the one-year
mark, or about the one-year mark. We cannot discount the harm to him from not
being able to exercise his right to challenge the Staff order against him.

If we waited now and the trial date slipped and went to July or later, we'd be
looking at even more than a two-year delay in his exercise of his rights, and we're
not prepared to do that.

January 11, 2007 Hearing Transcript at 615, see also In the Matter of David Geisen, CLI-06-19,

64 NRC 9, at *34 (2006) (discussing harm to Mr. Geisen).

Given the Board's detailed and carefully-reasoned findings on this issue, the Commission

should conclude that the granting of a stay, even a short one, would cause significant and

tangible harm to Mr. Geisen. 10 C.F.R § 2.342(e)(3).

Finally, the Commission will consider where the public interest lies in reviewing a stay

request. 10 C.F.R. § 2.342(e)(4). The Staff presented to the Board or the Commission, in five

separate pleadings, arguments regarding the public interest of staying an enforcement action

pending the resolution of a criminal case. And the Board and the Commission have both found

that, notwithstanding the public interest justifications behind it, the Memorandum of

Understanding between the NRC and the DOJ "does not specify an ironclad guarantee of such

accommodation." CLI-06-19 at 5. Rather, the Board (or the Commission) weighs the public

interest issue on a case by case basis and defers to the DOJ when possible. January 11 Hearing

Tr. at 615. Here, after reviewing the facts and the impact of the Staff's request for a Stay, the
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Board found a significant and weighty public interest in the continuation of the enforcement

proceeding. Id. at 544, 565-566, 618. Specifically, the Board held:

There is also a public interest in the enforcement of the NRC's laws, and there is a
public interest in people who are charged under civil or criminal government --
proceedings by the government be entitled to mount a defense. And our rules call
for an expedited hearing, and we have seen nothing in the Justice papers, as I said,
that's new or withstands scrutiny in terms of exercise of that right.

Id. at 618.

Given the Board's detailed and carefully-reasoned findings on this issue, it is clear that

the Commission should conclude that the public interest lies with the continuation of the

enforcement action under the supervision of the Licensing Board. 10 C.F.R § 2.342(e)(4).

3. The Commission's immediate attention to this matter is required.

In the event that the Commission decides that a temporary stay is somehow warranted,

Mr. Geisen respectfully requests that the Commission rule on the Staff's Petition by Friday,

January 26, 2007 at the latest.2 Absent such a ruling, the Staff will achieve through procedural

maneuvers the relief that it was denied on the merits by the Board. As set forth in the Petition

and Answer, the Board set an aggressive discovery schedule for January and February 2007 to be

followed by a hearing in early March 2007. This scheduled was deemed, by the Board, to be

consistent with Mr. Geisen's Constitutional Due Process rights. Though the Staff initially agreed

to this schedule and began scheduling depositions, it then filed a third Motion for Stay with the

Board on January 8, 2007 and filed the Petition with the Commission upon the Board's denial of

2 To be clear, counsel believes that the Commission's consideration of the Petition necessarily involves a
detailed review of the Board's findings as memorialized in the January 11, 2007 hearing transcript and an
equally detailed review of the parties' pleadings. The request for extraordinary speed in the
Commission's review in the event of the entry of a temporary stay should not be interpreted as a
suggestion by counsel regarding the weight of the arguments -- it is simply an observation regarding the
unusual posture of the case necessitating extreme alacrity should an unjustified stay continue.
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that Motion. In the interim, it cancelled depositions that were tentatively set for the week of

January 22, 2007 and rescheduled those deposition for Monday, January 29 and Tuesday,

January 30, 2007.

If any form of a "temporary stay" remains in place and the Commission eventually rules,

as counsel believe that it should, to uphold the Board's factual findings and conclusions of law,

the aggressive schedule construed by the Board could be irretrievable disrupted. In that event,

despite the fact that the Staff would have raised five requests for an abatement of these

proceedings and lost each time, it would have gained the end result that it sought in the very first

motion -- a stay of the enforcement proceeding it initiated until after the conclusion of Mr.

Geisen's criminal trial.

The Commission should not allow the Staff to obtain through procedural devices what it

could not obtain on the merits.

CONCLUSION

Because the Order is both procedurally invalid and contrary to the Commission's

regulations, the Commission should vacate it immediately and allow the enforcement case to

continue under the supervision of the Licensing Board pending the Commission's resolution of

the Petition on its merits. In the event that the Commission allows a temporary stay to remain in

place, it should resolve the Staff's Petitions with exceptional speed.
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Respectfully Submitted,

Charles F.B. McAleer, JU
Andrew T. Wise
Matthew T. Reinhard
Counsel for David Geisen

Dated: January 24, 2007
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CERTIFICATE OF SERVICE

I hereby certify that copies of DAVID GEISEN'S MOTION TO VACATE ORDER

(GRANTING MOTION FOR HOUSEKEEPING STAY) ENTERED BY SECRETARY OF

THE COMMISSION in the above-captioned matter have been served on this 24th day of

January, 2007, on the following persons via email as indicated by an (*), by regular mail as

indicated by an (**), and by fax (***):

Michael C. Farrar * ** ***
Administrative Judge
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23
Washington, D.C. 20555
E-mail: mcf(,nrc.gov

E. Roy Hawkens * ** * * *
Chief Administrative Judge
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23
Washington, D.C. 20555
E-mail: erh@nrc.gov

Nicholas G. Trikouros * ** ***

Administrative Judge
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23
Washington, D.C. 20555
E-mail: ngt@nrc.gov

Adjudicatory File **
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23
Washington, D.C. 20555

Margaret Parish * ** ***

Board Law Clerk
Atomic Safety and Licensing Board Panel
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U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23
Washington, D.C. 20555
E-Mail: map4@(nrc.gov

Office of the Secretary * ** ***

Attn: Rulemaking and Adjudications Staff
U.S. Nuclear Regulatory Commission
Mail Stop: 0-16 Cl
Washington, D.C. 20555
E-Mail: hearingdocketvdnrc.gov

Office of Commission Appellate Adjudication *

U.S. Nuclear Regulatory Commission
Mail Stop: 0-16 C1
Washington, D.C. 20555

Lisa Clark * ** ***
LBC(nrc.gov
Michael A. Spencer
MAS8@nrc.gov
U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop: 0-15 D21
Washington, DC 20555-0001

Counsel recognizes that facsimile is not a favored method of delivery, but counsel's email server
is presently out of service. Counsel will email service as soon as the system is restored.

Rich d A. Hfibeya
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