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. UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In re: ENTERGY NUCLEAR VERMONT YANKEE, LLC"
& ENTERGY NUCLEAR OPERATIONS, INC.

(Vermont Yankee Nuclear Power Station)

DOCKETED
USNRC

January 30, 2007 (7:35am)
OFFICE OF SECRETARY

RULEMAKINGS AND
ADJUDICATIONS STAFE

No. 50-271-LR

CLI-07-01

APPELLEE NEW ENGLAND COALITION’S BRIEF

QUESTIONS PRESENTED

1.  Whether the ASLB properly admitted the New England Coalition’s
(NEC) Contention 1 under 10 C.F.R. §§ 2.309(H)(1), 51.53{c)(3)(11)(B)

- and other applicable law.

2. Whether Entergy’s arguments are without merit.

3. Whether full elucidation of the facts and Vermont law unique to this

matter assists to resolve the Commission’s potential concerns.

\ ' STATEMENT OF THE CASE

I. INTRODUCTION

~ This matter is the Commission’s sua sponte review of the Atomic

Safety and Licensing Board’s (ASLB) September 22, 2006 decision to admit

the New England Coalition’s (NEC) Contention 1 for adjudication.! The

ASLB properly admitted NEC’s Contention 1 pursuant to 10 C.F.R. §

2.309(f)(1), and should now be permitted to adjudicate its merits.

In a -nutshell, NEC’sContention 1 questions whether Entergy has

complied with requirements of 10 C.F.R. §§ 51.45 & 51.53(c)(3)(ii)(B). These

! Memorandum and Order (Ruling.on.Standing, Contentions, Hearing Procedures, State Statutory Claiin,

and Contention Adoption), LBP-06-20, 64 N.R.C. 131 (Sept. 22, 2006).
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~ rules define, in part, the content of Entergy’s environmental report (ER)

aésessing. the cumulative impact ovf thermal discharge from the Vermont
: Yankee‘ plant’s once-through cooling system, during the proposed renewed
license term. Entergy’_s ER obligations “seed” the NRC Staff S ultima;te
evaluation of this issue under the National Environmental Policy Act
(NEPA). Entergy’s License .Renewa'l Application proposes operation of the
‘..-Vermont Yankee plant at twénty percent in excess of its original deéign
capacity (‘fuprafe operation”). Entergy and the NRC Staff fnust- therefore
, éssess the cumula.tive environmental impact of the increased thermal
discharge to Vermonf’s Connecticut River that uprate operation will prod.l\‘lce.
Entergy’s effort to comply with its ER obligafions under 10 C.F.R.
§51.53(c)(3)(ii)(B5 :has been nothing more that ité submiésion of : (1) a State of
Vermont-issued NPDES permit that pré-dates NRC andFState. of Vermont
approval of Vermont Yankee’s ﬁp~rate opera‘tidn, and hence does not evaluate
©or authoriZe Entérgy’s proposed increase in thermal dischérges at uprate
'operatioﬁ lévels; and (2) its effort, rejected and struck by an ﬁnappealed
. -ASLB Order, to proffer a tenatative and partiai Vermdnt-issued NPDES
_pefmit amendment that is of no effect under Vérmont law, and was fou_nd
defective' and preliminarily enjoined by é Vermonﬁ Cbﬁrt with specific
Jjurisdiction ovef Vermont Clean Water Act permit decisions. |
NEC’s Contention 1 focuses on the inadequacy of Entergy’s pre-uprate

NPDES permit, and its partial permit amendment to satisfy 10 C.F.R. § -



51.53\(0)'(3)(ii)(B). Entergy’s arguments on petition for inte_rlocﬁtory rev_iew‘
misconstrue NEC’s Contention 1. Entergy prihcipally mischaracterizes
NEC’s Contention 1 as raising policy issues of broad applicétion and aﬁ
impermissible challeﬁge to the validity_ of 10 C.F.R. '§ 51.53(c)(3)11)(B). NEC
does not challenge this rule, but rather contends thal; Entergy has not
complied with it. Further, NEC’S Contention 1 turns; largely on issues
speciﬁc to Vermon't. law and the facts of this situation, regarding the scope -
and legal status (;f_the state-issued Clean Watér Act NPDES permit ahd- .
- permit amehdment that Entergy attempted to submit' to satisfy’ 10 C.F.R.§
:5 1.53(c)(3)(11)(B). It is also important to note that Conﬁention 1 raises at leaét
one Category 2 environmental impact of Entergy’s thefmal discharge that is
‘squarely- within the scope of the ASLB proceeding: heat sh_ock to fish. All
issues within Contention 1’s scope are plant-specific. Notably, neither
Entergy nor the NRC Staff has.argu_ed _thati Conténtion 11s outside the scdpel o
of the ASLB proceeding. |
II. COURSE OF PROCEEDINGS AND DISPOSITION BELOW.

On March 27, 2006, the Commission gave notice that it had accepted
. the January 25, 2006 1icense renewal applicéfion of Enté}'gy Nuclear
: Vermdnt Yankéé, LLC‘, and Entergy Nuclear Operations,. Inc. (Entergy). 71
- Fed. Reg'.v 15,220 (Mar. 27, 2006). Entergy seeks a 20-yéar extension of its
.Vermon“c Yankee Nuclear Power Station’s operating Iicense that would run

- from2012 until March-21, 2032. NEC filed a Petitioﬁ for Leave to



_ Intervene, Request for H‘earing, énd Contehtions on May 26, 2006 (60_days
from the Commission’s Notice). The States of Vermont and Massachﬁsetts
also filed such petitions.

On June 5, the S"tate of Vermont, a state witﬁ delegated aufhority to
administer the Clean Water Act, gave notice of its adoption of NEC’é
Contention 1, and all other contentions filed by NEC. .

On June 8, 2006, the Commission géve notice that it had established
én ASLB fo‘r'thié matfef. The ASLB held o.raLargume_nt on admission of the
contentions on August 1 and 2, 2006.

By Memorandum and Ordér dated September 22, 20_06, the ASLB .
admitted four of ’NEC’s' six contentions including Contention '.1. The three
‘members of the ASLB were unanimous in their admission of NEC’s .

- contentions except that one J udge dissented from admission of Conterition 1.

On October 10, 2006, Entergy sought interlocufor’y review of the | v
,ASLB’s admisSibn of Contention 1. Inte‘riocutory review was unanimously
'denied by the Commission, however, three Com‘mission membe_rs agreed to
take sua spbnte review.

By separate dockef,-E'ntergy was authorized to operate at 20% above
the originally approved level (uprate) for the remaining five yéars of its.
license (until 2012). :Enterg&’s application here seeks té coﬂnti'nUe operating at
tilis higher level ﬁntil 2032.

_. III. NEC CONTENTION 1.



Contention 1 is an environmental contention ésserting that Entergy’s
Environmental Report (ER) fails to satisfy 10 C.F.R. § 51.53(c)(2)(i1)(B) and
other applicable requirements of 10 C.F.R. § 51.45. Because Entergy utilizes

. a once-through cooling system, Entergy’s ER:

i shall provide a copy of current Clean Water Act
316(b) determinations and, if necessary, a 316(a)
variance in accordance with 40 CFR part 125, or
equivalent State permits and supporting
documentation. If the applicant.cannot provide
these documents, it shall assess the impact of the

. proposed action on fish and shellfish resources -
resulting from heat shock and impingement and
entramment '

10 C.F.R. § 51.53(c)(2)(ii)(B).

NEC a'ssertv‘s that Entergy does not have a Clean Water Act (CWA)
 316(a)? variance, 316(b) determination, or equivalent State perm-its'and
documentation supporting its “pfop-()sed action” — an increased thermal
discharge into the Connecticut Rivei through 2032. Nor has Entergy

assessed the impacts of its proposed action on fish and shellfish resources

2 An NPDES permit requires cbxﬁplian_ce with water quality standards. A CWA § 316(a) variance is not a
- permit, but a variance allowing deviation from water quality standards so that a permit can issue fora
partlcular discharge. 33 U.S.C. § 1326(a), 40 C.F.R. § 125.73. Section 316(a) provides that:

With respect to any point source otherw1se subject to the provisions of section 301 or
'section 306 of this Act [33 USCS § 1311 or 1316}, whenever the owner or operator of
any such source, after opportunity for public hearing, can demonstrate to the satisfaction
of the Administrator (or, if appropriate, the State) that any effluent limitation proposed
for the control of the thermal component of any discharge from such source will require
effluent limitations more stringent than necessary to assure the projection [protection]
and propagation of a balanced, indigenous population of shellfish, fish, and wildlife in
and on the body of water into which the discharge is to be made, the Administrator (or, if

. appropriate, the State) may impose an effluent limitation under such sections for.such
plant, with respect to the thermal component of such discharge (taking into account the
interaction of such thermal component with other pollutants), that will assure the
protection and propagation of a balanced, mdlgenous populatlon of shellfish, fish, and
wildlife in and on that body of water.



resulting from ‘heat shock and impingement and entrainment, or otherwise -
assessed the cumulative impacts of its proposed increased thermal dischairge
over the next 25 years. | |
| Based on the ER as it stood when NEC filed Contention 1, NRC Staff

agreed that Contention 1 was admissible because Entergy’s ER failed to
nrov'ide'the information require/'d by 10 C.F.R. § 51.53(.c)‘(2)(ii)(B). NRC Staff
Answer to NEC C‘ontentions (June .22,.2006) at 8 As explained below, where
- NEC and ‘NRC Staff (and the ASLB dissent) diverge is on the significance of
, additional documents Entergy proffered ond uly 28, 2006, and whether such
~ documents satisfy 10 C.F:R. § 51.53()(2)Gi)(B). See id. at 8;.n. 5;
Memorandum and Order (Ruling on Standing, COntentions, Hearing
'-Procedures, State StatutoryC’laim; and Contention Adoption), LBP-06-20, 64
N.R.C. 131 (Sept. 22, 2006), slip op, dissent at 1 (asserting that COntention 1
. would: be admissible if Entergy does not obtain CWA permits allowing\ the
increased therma_l discharge). | |

IV.  FACTS, ASLB PROCEEDINGS, AND STATE PROCEEDINGS;

. Entergy’s uprate operation pr_o(iuces more heat. Hence ‘Entergy also
seeks to increase its thermal discharge into the _Connectic.ut River for its
operation’s duration. To do so, Entergy asked the Vermont Agency of
‘Natural Resources to issue a CWA 316(a) variance and NPDES permit
‘amendments allowing the Connecticut River to be heated by an additional 1

degree F. Notably, this additional degree would be measured 1.4 miles



downstrevam frém Entergy’s discharge. See NPDE_S Permit at 4-5, 19 b-c
: tattached to Entergy’s Answer to NEC Contentions (6/22/06)). The increased
thermal discharge is thus qqite substantial, particularly in its cumulative |
1mpact untii 2032.

There_ is no dispute that Entergy has not conducted its 0§vn studies
" under 10 C.F.R. § 51.53(0)(3)(ii)(B). Entergy’s effort to comply with this
section r_e}sts solely oh docume‘nts.it has submitted. Enteréy’s.ER includes a-
five-year NPDES permit amended on J-une".2, 2003, Whi_ch»eXpired'on March
' 31, 2006. E-R,. Attachment D, VDEC Permit 3-1199. Remarkably,_ this |
‘expired NPDES permit did not reflect thé Vermont vYankee plant’s “uprate”

: ».operations (VY at 120% capacity and concomitant increased th"erma.l-
'.discha'rge). - the proposed action requested by Entergy for the duration of its
twentyv-year license. Attabhed to this NPDES permit is a “fact sheet;’ dated

May, 2001 and amended May 2003. Both the permit and fact sheet reflect
- obsolete operations no longer proposed by Entergy. Neither éddresses
' imﬁacts.of any increased thermal discharge (such as heat shock to fish). As’'
' suéh, the ER does not, nor cquld 1t, assess thermal diéchargé impacts frdm
2012 to 2032.
o However, on February 20, 2003, Entergy filed an applicatibn with the
* Vermont Agency' of Na_tural Resources to amendritslNPDES permit to allow

‘an increased thermal discharge. On March 30, 2006, ANR actéd on this

application. Entergy and a number of interest groups (including NEC



_through separate couhsel, and others 6ppoéed to Enfer@’s proposed
'vincreased thérmal discharge) all appealed and cross-appealed ANR’s action to
the .Vermont En&ironmental Court. As explained below, any effect or import
of this ANR action was thereby nuiliﬁed asa mattér of Vermont law,
Vermont’s _particul_ar system of administering the CWA, a{ld this matter’s
unique facfs. |
A brief déscription of the ANR actioh and its signiﬁcance (or lack of - :
- signiﬁcanée) is nonetheless instructive as it illustrates Entergy’é
noncoﬁiplian_ce with 10 CFR §§ ‘51.4v5 & 51.53(c)(2)(11)(B). ANR “reached a
ientative decision” to amend Entergy’s permit to allow some increase in the
- thermal discharge, but “denied” Entergy’s application, in part, because
L Entergy failed to provide sufﬁcieht information on the impacts Qf its
_ increaséd 'thermai disbhargé during the critical Spring smolt migration
péri’o'd. ANR Fact Sheet at 1, 4-5 (Marclh 2006)(emphaéis-added).
. Importalnﬂy, ANR ox_‘dered more study of impacts on fish. Id. |
, In'deed; ANR’S own experts as well as those from the U.S. Fish and

Wildlife ServiCe detekrmined that tﬁey could nbt complefe any decision on
Entergy,’s_requeéted CWA § 316 variance without fur_thér study.

The Reviewers concurred with the Applicant’s

‘retrospective analysis that the existing

discharge, under the existing permitted thermal

effluent limitations, resulted in “no appreciable

harm” to the aquatic biota of the Connecticut River

within the area influenced by the Applicant’s

thermal discharge during the period May 16
through October 14. However, in order to



approve the requested increase in
temperature a predictive determination also
needed to be made that the proposed limits
would “assure the protection and propagation
of a balanced and indigenous population of
shellfish, fish, and wildlife.” The Reviewers _
agreed that the temperature increase would assure
this balanced indigenous population during the
period of June 16 through October 14 but concluded
that there was limited information regarding
whether migrating salmon smolt would be
impacted by the increased thermal effluent
limitations during the period of May 16 through
June 15, the later part of the smolt outmigration
period. The reviewers concluded that more
information (i.e. actual field studies) was needed to
. make this determination and therefore the Agency

has not granted this portion of the Applicant’s
amended request.

Fact Sheet at 4-5 (emphasis added, italics in original). .See also Exhibit 1, | '
U.S. F ish and Wiidlife Service letter to Vermont Agency of 'N.atural Resources -
(March, 2006)(noting Entergy’s failure to provide i.nf(')rma‘ti'on on migfating
- Atlantic smolt behavior and physiology under proposed conditions, /
_questioning the “robustness” of Entergy’s data, and indicating the .need' for -
additional research onb thérmal impacté to juvenile shad).
On thé eve of the Aggust 1 and 2, 2006 oral argument before the

ASLB, Entergy sought to amend its ER to include ANR’s March 30, 2006

action on its permit amendment appliéation.?_ However, the ASLB struck

* Entergy sought to amend its ER with this information on Friday afternoon, July 28; 2006.
Entergy’s filing was 110 pages and highly technical, requiring expert review. Oral argument

" on the contentions was held on Tuesday and Wednesday, August 1 and 2, 2006. On

Saturday, July, 29, 2006, NEC objected to this last-minute and prejudicial filing. On August

1, 2006, confirmed by written Order dated August 11, 2006, the ALSB unanimously struck )
this information from the proceeding’s record. ' '

9



Entergy’s proffér.~ Furthef, as mentioned 'above, Entergy had at this point
already appealed ANR’s partial denial of its applicaﬁon tb Vermont’s
" Environmental Court. On appeal, Entergy claimed that there was no need or
legal basis for further study. See, Exhibit 2, Second Revised Statement of
‘Q»uestibhs of Entergy Nuclear Vermént Yankee, LLC (J une 13, 2006).
Under Vermont law, the Environmental Court hears appeals from
ANR’s 'action de novo. 10 V.S.A. §§ 1269, 8564(h). De novo means that the
_matter is heard as if ANR never acte‘d.‘ The Court explainea this approach as
1t appliés to Entergy’s challenge to ANR’s March 31, 2006 action, as follows:

However, even after having been given the opportunity to
file a revised statement of questions in light of the fact
that this matter is being considered de novo by the Court,
Entergy Nuclear’s revised Questions 4, 5, and 6 still
reflect a- misunderstanding regarding the scope of this
appeal. In an appeal such as this one, the Court does not
examine whether an applicant met its’burden of proof in
the administrative proceedings from which the appeal is
taken. Rather, pursuant to V.R.E.C.P. 5(g) and 10 V.S.A.
§8504(h), the Court proceeds de novo to hear all questions
of law or fact, applying the substantive standards that
were applicable before the ANR. Thus, what the Court
~will have before it at the trial in this case will be the
merits of whether the requested increase in the thermal
discharge should be approved, and, if so, what conditions
should be imposed in connection with that approval. In
“connection with this task the Court has the same .
‘authority as the ANR, including to impose conditions as .
provided in 10 V.S.A. §1263(c), and is required to apply
the same substantive standards as were applicable before
the ANR. :

Exhibit 3, In re: Entergy Nuclear/ Vermont Yankee Thermal Discharge

Permit Amendment, Decision and Order on Pending Motions, Docket No. 89-

4-06 (Jan. 9, 2007) at 14.

10



Further, on August 28., 2006, the Environmental Court stayed the
March 31, 2006 permit amendments, concluding that there is a substantigl ‘
‘ iikelihood that they.are illegal,f that the iﬁcfeas‘ed thermal discharge Will ,
cause irreparable harm to fish, and that a stay is in t.:he public interest.

Appellants have shown sufficient potential for irreparable
injury to American shad in the Connecticut River, both at
present as the juveniles become accustomed to cooler
water temperatures prior to their migration down the
River in the fall, and in the summer of 2007 for the

growth of the next generation of juveniles.
A : * % % -

"The best interests of the public will be served by granting
the stay so that it is not only in effect from now through
September and the first half of October of 2006, but so
that it remains in effect if this matter is not resolved by
the time that adult American shad return to the River in
April to spawn, for the 2007 component of the life cycle of
the 2007 cohort of juvenile shad in the River.

| Exhibit 4., In re: Entergy Nuclear/ Vermont ‘Yankee Théfm&l Diécharge_
_ permit ame‘ndmént, Dec_ision and Order on Motipn to Stay of Permit
Amendment Pending Appeal, Docl%et No. 89-4-06 '(Augﬁst 28,_..2006.‘).4
: Thié stay and the Court’s peﬁding de novo review'ffully supplant and
»nullify ANR’s Marcﬁ 30, 2006 action. Entergy’s.'February, 2003 éﬁpliéation to
, ameﬁd its NPDES permit and obtaihva 316(a> variance'is: now being décided
by the Court de nbl)o, as if} no ANR action had ever been taken. Moreover, the
| Court has affirmatively stayed ANR’s March 30, 2006 gctioﬁ as faulty to the -

A

‘point of meeting the stringent standard for a preliminary injunction.

- * As noted by the ASLB dissent, “heat shock occurs when aquatic biota that have been acclimated to cooler
water are exposed to sudden temperature increases when artificial heating commences.” Dissenting
Opinion at 3, n. 5. The Environmental Court found irreparable harm to juvenile shad accustomed to cooler
water prior to migration downstream into the thermal discharge, or in other words, heat shock.

I



| Hence we come full eircle. The sole authority governing Entergy’s

thermal discharge is the unamended February 20, 2003 NPDES permit,
Attachment D to.its ER. As held by _the Environmental Court and conc‘ed.ed
by Entergy: “The Applicanf will be able to operate under its previeus
[ﬁnamended] permit during the pendency of its renewal permit application,
as well as during fhe pendency of the present appeal over its thermal effluent’
_. Waive\r, amendment applicatien.”' E. Ct. .Stay Decision at 3; 4Entergy’s Answer
to NEC’s Motion to File Ne;v and Sﬁpplemental Authority (Sept. 8, 2006) at
2; See also, 3 V.S.A. § 814(b) (ekpired permit remains in effect until final
agency action taken on timely application for renewal). As explained above,
- this permit does ﬁot consider or ellow the proposed action at issue here --an -
increased thermal discharge ﬁnder upfate operation of the Vermont Yaekee
“plant from 2012 to 2032. |

| In the -meantime, NEC filed its Contention 1 en May 26, 2006; As
required by 10 C.F.R. § 2;309(t)(2), Contention 1 was based on Ehtergy’s ER,
which, of course, failled'to reflect any .of the above facts. Nonetheless,
Contention 1 was supported By the expert declaration of Ross Jones, Ph.D.
stating, in part, that Entergy’s ﬁrqposed discherge could significantly
increase American shed mort‘ality for several reasons, including the fact i:hat:
‘;an episodic increase in temperatufe from 68 to 7;7_ F over 48_ hours reduces'
survival of yolk-sac and feeding stage larvae of American shad. The

temperature shock that results from an increase from 68 F to 86 F kills all

12



Zarval shad.” New England Coalition’s Petition for Leave to Intervene,
Request for Hearlng, and Contentions (May 26, 2006), Exh1b1t 6, Declaration
of Dr. Ross T. Jones at 6 Dr. Jones’s conclusions are all based on peer-
reviewed studies. Importantly, these temperatures are well within the range
of temperatures to be ex_pected during open cycle cooling in the diseha‘rge

| Vicinity. NPDES permit at4, Y b.

NRC Staff concurred with admission of NEC’s Contention 1, agreeing

that it raises a Category 2 issue within the proceeding’s scope, and otherwise . - = ="/~

meets the requirements ef an admissible contention. Staff Answer To NEC
Request for Hearing (June 22, 2006) at 7. Staff speeiﬁcally agreed that the
ER did not contain permits for the .additionel thermal discharge. Id.at.8.
Entergy’s answer to NEC’e Contentien 1 fested almoet entirely on the -
| abeve-described March 31, 2006 ANR action, not on information in its ER.
Entergy Ansv;rer (June 22, 2006) at 11-18. In fact, as explained above,
Entergy did not attempt to incorporate the _March 30, 2006 ANR actioh nto
the ER until July 28, 2006, and the ASLB struck that information from this

proceeding’s record.5

* Entergy’s Opposition and arguments here should be held to the standard set by 10 C.F.R. §
©2.309(H)(2): “On issues arising under the National Environmental Policy Act, the petitioner
shall file contentions based on the applicant’s environmental report.” Further, any response
to a contention must be made within 25 days of a contention’s filing and “no answers will be
entertained.” 10 C.F.R. § 2.309(f). Entergy’s July 28, 2006 “FYI letter” was ﬁled several
months after NEC’s May 26, 2006 contention. .

13



On September 22, 2006, the ASLB admitted Contention 1. It -
recognized that Contention 1 is specific to the significance and legal status of

doéu_ments unique to this matter:

Turning to the specifics of NEC Contention 1 and the pleadings,
we see that they focus on a second set of regulatory issues that

- are narrower and more difficult than the Section 511(c) issue.
For example, a key issue raised by the pleadings is whether
Entergy has satisfied the requirement that renewal apphcants

- with plants with once-through cooling water systems

~ shall provide a copy of current Clean Water Act 316(b)
determinations and, if necessary, a 316(a) variance in
-accordance with 40 CFR part 125, or equivalent State permits
and supporting documentation. If the applicant cannot provide
these documents, it shall assess the impact of the proposed
action on fish and shellfish resources resulting from heat shock
and impingement and entrainment.

.- 10 C.F.R. § 51.53(c)(3)(i1)(B). Entergy points to the March 30,
. 2006, amendment to its NPDES permit that was issued by the
- State of Vermont and claims that this document satisfies the
~ first prong of Section 51.53(c)(3)(i1)(B). But the meaning and
~status of that amendment to the NPDES permit are unclear,
given that the permit expired on March 31, 2006, is the subject
of an appeal, and was recently stayed. Entergy
Nuclear/Vermont Yankee Thermal Discharge Permit
Amendment (State of Vermont Envtl. Court, Docket No. 89-4-06
- . Vtec, August 28, 2006) (Appeal of Connecticut River Watershed
.. Council, et al.). If the NPDES permit, which addresses the
increased thermal impact of the Vermont Yankee facility, is
~valid and effective, then the first prong of 10 C.F.R. §
51.53(c)(3)(11)(B) is satisfied. If not, then the second prong
- requires Entergy to “assess the impact on fish and shellfish
resources resulting from heat shock.” 10 CF.R. §
51.563(c)(3)(i1)(B). Presumably, as specified by the NRC Staff,
these factual issues will be confronted in the htlgatlon of NEC
. Contention 1..

- 14



Memorandum and Order (Ruling on Standing, Contentions, He.ari.ng
Procedures, Sﬁate Sfatutory Claim, and' Contention Adop'tion), LBP-‘OG-ZO, 64
‘N.R.C. 131 (Sept. 22, 2006), slip op. at 51((footnote omitted).

The issues identified by fhe ASLBY turn on issues of Vermont law |
currently under consideration by a Vermont court, and are dri\;en, in large
part, by this matter’é unique'facts. Resp‘ectfully,' tl;e ASLB dissent erred by
not fully i'ect)gnizing' the Vermont Environmental Court’s jurisdictien, _and.

“concluding that Entergy caﬁ stahd before -the ASLB and satisfy its ER
‘obli_gati_o.ns with- a partial permit amendmeﬁt that the Coﬁrt considered
 sufficiently dubious to enjoin. NEPA, NRC rules, and comity with Vermont
courts dq not allow such a result. | |

ARGUMENT

I.  INTRODUCTION.
| The issue presented by NEC’s Contention 1 is narrow and case specific.

It addresses a Category 2 evnvil_'o.nr.nental impact, fits squarely within 10

C.F.R. § 51.53(c)(3)(11)(B), and(tﬁrns on the unique ﬂature and legal status of

documents submitted by Enfergy in its remarkably weak effort to comply-

with § 51.53(0)(3)(ii)(B) when compiling its environmentel report (ER).¢ The

ER relie(i on a 2003 NPDES permit that does not address the prdposed
“increased thermal discharge under uprate operatioﬁ for an additional 20 |

years.

® Entergy .agrees that the thermal diécharge'here is a Category 2-issue. Entergy ER at 4-16.

15



~ The permit amendment that Entergy now proffers as authority for
" | such a discharge, and fo comply with its ER obligations, has been nulliﬁed as
factuzil_ly inadequate by the Vermont Environmental C(;urt’s stay and is of no
legal significance uncier Vermont’s de novo review system.? In short, the
issue heré is specific to this case and driven by questions unique fo Vermont
law -- the legél status under Vermont law of the Vermont-issued documenﬁs.-
| Such documents cannof satisfy Entergy’s obligations under 10 C.F.R. §§ 51.45
& 51.53(c)(3)(i1)(B) and the Commission’s other ER requirements. | o o
Il STANDARD. | | |
Three standards govern this matter. First iO C.FR.§ é.309(f)(1) sets -
- the general stahdgrd for admissioh of cdntentions -a minimal standard
inteﬁded to assure comprehensive review? Second, 10 C.F.R; §
: 51.53(0)(3)(ii)(B) requires Entergy’s appljcation to provide the Commission
and public with speciﬁc and relevant information regai'ding the impact 6f its
th‘ér.mal discharge dn équatic ecology.’ This informatioﬁ 18 the‘.basis.for the
NRC;s preparation of a Supplemental Environmental Impaét Statement, as
E required under NEPA Third, the issueihere turns 1argely on Vermont’s.
interpretation and implementatibn of the Clean Water Act pursuant to its

 delegated program.

A General Standard for Admission of Contentions.

7'Further, the ASLB struck Entergy’s effort to amend its ER to include the permit
amendment. Entergy has not appealed or otherwise sought relief from that Order.

16



NRC rules governing admission Qf Contentioﬁ 1 are iintendec_l to ensure
that “full adjudicatory hearings are triggered only by those able to proffer at
least some minimcil factual and legal foundation in support of their | |
contentions.” Duke Energy Corp. (Oconee Nuclear Station, Units 1,‘ 2, and 3),
49 N.R.C. 328, 334 (1999)(emp'has-is added). An intervenor is not required to
prove its case-at the coritention ﬁlingl stage: “the factual st/q:iport necessary to
show that a genuine dispute exists need not be . of the qﬁality as that is
| 'necessaryb to withstand a summary dispesition motion.” Statement of Policy |

on Conduct of Adju_dicatory Proceedings, 48 N.R.C. 18,, 22 n.1 (1998), citing,
Rules of Practice for Domestic Licensing Proceedings - Proceilural Changes in
the Hearing Process, Final Rule, 54 F.R. 33168, 33171 (Aug. 11, 1989). A
petitioner is only. required to make “a minimal shewing that the material
facts are in dispute, thereby demonstrating that an inqi.;iry‘ in depth is -
appropriate.” In Gulf State Utilities Co., 40 N.R.C. 43, 51 (1994), citing,
Rules of Practice for Domestic Licensing Proceedings — Procedurai Changes in
the Hearing Process, Final Rule, 54 F.R..33168, 33171 (Aug. 11, 1989).
Specifically, prdposed contentions mu'st.'satisf.y six requirements of 10

C.F.R. § 2.309(f)(1). This rule is intended to ensure that “.full adjildicat’ory :
hearings are triggéred only by those able to proffer at least some minimal |
factual and legal foundation in support of their contentions.” Duke Energy

Corp. (Oconee Nuclear Station, Units 1, 2, an-dv 3), 499 N.R.C. 328, 334
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i

- (1999)(emphasis added). Sections (1) through (6) below sﬁmmarize the

requirements of Section 2.309(H)(1).

1. Specifically State the Issue of Law or Fact to Be Raised
Section 2.309(f)(i) requires “a specific statement of the issue of law or

fact to be raised or controverted.”

2.  Briefly Explain the Basis for the Contention

. Section 2.309(f)(i1) requires “a brief explanation of the basis for the
contention.” , | |
3. Contentions Must Be Within the Séspe-bf the Proceeding
Section 2.309(f)(iii) v_requires petitioner to “demonstrate that the issue
raised in the contention is Witilin the scope of the proceeding.” The scope
‘here is defined by iO CFR Part 51 and NRC’s “Generié Environmental
Iﬁlpact Statement for License Renewal of Nuclear Plants” (NUREG-1437
(May 1996). Som’e environmental issues are_resolved,generically for all
‘plants, and such issues — classiﬁed in 10 C.F.R. Part 51, Subpart A,

- Appendix B as “Category 17 i_ssues — are normally beyond the sc'op'e of a
license renewal hearing. In the Matter of Florida Power & Ligﬁt Compaﬁy
( Tur;key Point Nuclear Generating Plant, Units 3 and 4), 54 NRC 3, 15; iO
CFR § 51 53(c)(3)(1). The remaining issues in Append1x B, wh1ch are

_ des1gnated as “Category 27 issues are 1ssues for Wthh (1) the apphcant
must make a plant-speciﬁc analysis.of environmental impacts in its

Enifironmental Report , 10 CRF § 51.53(c)(3)(i1), and (2) the NRC Staff
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1

must prepare a supplemental_ Environmental Impact Statement, 10 C.F.R.
8§ 51.95(c). Contentions concerning Category 2 issues are within the scope
of license renewal proceedihgs. Turkey Point Nuclear Generating Plant,

Units 3 and 4, 54 NRC at 11-13.

4.  Contentions Must Raise a Material Issue
Section 2.309(f)(iv) requires “that the issue raised in the contention is
material to the findings the NRC must make to support the action that is

involved in the proceeding.”

5. Contentions Must Be Supported by Facts or Expert
Opinions :

Sectibn 2.309(H)(v) requires “a concise statement of the alleged facts Aoi‘

' éxpert opinion which support the [ ] petitioner’s position oﬁ the‘isusue and on
which the petifioﬁef inténds to rely ét vheéring, together with referenceé to
the épeciﬁc sources aﬁd documents on which the [ ] petitioner intends to rgly _
to support its position on the iss”ue.’.’ An Intervenor is not required to prove
its case at the contention filing stagé: “the factual support necessary to show |
that a génuine- dispute exists need notvbe in affidavit or _fbrmal evidéntiary

. fprm and need not be of the quality as that ié necessary to Withstand a
summary disposition motion.” Statement of Policy on C;)nduct of |
Adjudicatory Proceedings, 48 N.R.C. 18; 22 n.1 (1998), :citi.ng, Rules of

* Practice for Domestic LicensingProceeding‘s — Procedural Changes Ln thé '

: Hearing Process, Final Rul_e, 54 F.R. 33168,. 33171 (Aug. 11, 1989). Rather,

pétitioner must make “a minimal showing that the material facts are in
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. diséﬁte, thev,.reby demonstrating that an inquiry in depfh is appropriate.” In
Gulf States 'Uiilities Co., 40 NRC 43, 51 /(19-94), citing, Rules of Practice for

| Doméstic Licen.-s‘ing Proceedings — Procedural Cﬁanges in the Hear_ing Process,
Final Rule, 54 F.R. 33168, 33171 (Aug. 11, 1989). |

6. Contentlons Must Raise a Genuine Dispute of Materlal
Law or Fact

~ Section 2.309(D(Vi) requires that petitioner:

Provide sufficient information to show that a
genuine dispute exists with the applicant/licensee
on a material issue of law or fact. This information
must include references to specific portions of the
application (including the applicant’s
environmental report and safety report) that the
petitioner dlsputes and the supporting reasons for

. each dispute, or,-if the petitioner believes that the

_application fails to contain information on a |
relevant matter as required by law, the
identification of each failure and the supportmg
reasons for the petitioner’s belief.

" All that is needed is “a minimal showing that the material facts are in
, _ o .

dispute, thereby demonstrating that an inquiry 1n depth.is appropriate.” In
'Gulf States Utilities Co.; 40 NRC 43, 51 (1994), citing, Rules of Practice for .
Domeétic Licensing Proceedings - Proéedural Changes in the Heariﬂg Process,
Final Rule, 54 F.R. 33168, 33171 (Aug. 11, 1989).
B. ‘NEPA. and NRC Application Requirements.
Section 51.53(0)(3)(ii)(B) is clear. It provides that:

W The applicaﬁt sﬁall provide a copy of current Clean

Water Act 316(b) determinations and, if necessary,

- - a 316(a) variance in accordance with 40 CFR part
125, or equivalent State permits and supporting
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documentation. ‘If the épplic‘antv cannot provide

these documents, it shall assess the impact of the

proposed action on fish and shellfish resources

resulting from heat shock and impingement and

- entrainment. o
(emphasis added). This rulé'allo.ws an applicant to provide required
information on the cumulative Category 2 impacts of thermal diScharge, '
" including heat shock, in one of three manners: (1) a “current,” meaning
relevaﬁt and iméxpired,- 316(b) determination ahd, if necessar&, a 316(a)"‘
variance, or (2) “eduivalent State permits,” meaning permits th‘at feﬂect the
. same substance and effect as a § 316(a) variance or § 316(b) aetermination, or
(3) its own assessment of the'“imp'a.ct of the proposed action on ﬁsh” resulting
from‘he'alt shock. |
- This rule’s simple p.ilrpose is to provide information required by NI;]PA

regarding heat shock and entrainment. It also allows an épplicant the -
' ﬂexibility to rely upon a state agency’s expertise if an agency already has
relevant information. NEPA requires a “hard-look” at all direct, indirect and
cumulative impacté. Calvert Cliffs' Coordinating Committee, Inc. v. U. S.
Atomic Enei’gy Commission 449 F.2d 1109, 1119, (D.C. Clr 1971); See aléo
IQ C.F.R._§ 51.45(e) (requiring fhat an épplicant’s Ienvifonmental report
“should not be confined to informétioﬁ suppbrt_ing the proposed action but
‘should also include adve_rse/ infor'ma.tion.”).. |

Further, NEPA requirements and those for admission of a contention

are consistent and minimal. An intervenor need not provide the information,
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" but only raise a substantial question as to whether a project may'have a

significant effect:

An EIS must be prepared if 'substantial questions
are raised as to whether a project . . . may cause
significant degradation of some human
environmental factor.' Idaho Sporting Cong. v.
Thomas, 137 F.3d 1146, 1149 (9th Cir. 1998)
(quoting Greenpeace Action v. Franklin, 14 F.3d
1324, 1332 (9th Cir. 1992)). "To trigger this
requirement a 'plaintiff need not show that

* significant effects will in fact occur,' [but] raising
'substantial questions whether a project may have
a significant effect’ is sufficient.” Id. at 1150
(quoting Greenpeace, 14 F.3d at 1332).

Ocean Adﬁocates v United States Army Corps of Eng'rs, 402 F.3d 846, 864-
865 (9th Cir. 2005) (emphasis in original). In requiring “_'proof that the
ch.allenged' federal project will have pérticulér environmental effects, we
would in essence be requiring that the plaintiff conduct thé same
environmental investigation that he seeks in his suit to éompel the agency tQ
- undertake [under NEPA]." Citizens for Better Forestry, 341 F.3d 961, 972 (9%
Cir. 2003) (qubting City of Davis v. Coleman, 521 F.2d 661, 670-71 (9th Cir.
1975)). ‘. | |

NRC requirements for raising a NEPA contention are entirely
" consistent with NEPA case law. All that is needed is “a minimal showing that
the rﬁafefial facts are in dispute, thefeby demonstrating» that an inquiry in~
depth is appro_briate.” In Gulf States Utilities Co., 40 NRC 43, _51 (1994),
'cif;ing, Rules of Practice for Domestic Licensing Proceedingsv— Procedural

Changes in the Hearirig Pi"ocess,- Final Rule, 54 F.R. 33168, 33171 (Aug. 1»1,
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‘1989);"10‘C.F.R. § 2.309(H(v) (only a “concise” state_ment of fa’ct‘(\)r expert
opinion is required); Duke Energy Corp. (Oconee Nuclear Statien, Units 1, 2,
~and 3), 49 NRC 328, 334 (1999)(same). The Commission’s NEPA

: impleme'n't_ation rules place the burden of assessing the environmental effects
of any license renewal squarely on tile applieant. 10 C.f‘.R. §51.53(c)(2) & 3). |
~ See also 10 C.F.R. §51.71(d) (deta1hng NRC’s obhgatmns in preparing DEIS).
Certamly that burden on the merits, now at the contentlon stage, 1s not

"NEC’s, nor are the merits presently at issue.

- C. . . The NRC Should Not Impede Vermont’s Delegated
Administration of the Clean Water Act.

The issue here turns on whether Contention 1 meets the minimal
standards for admission of a contention. This proceeding cannot Be used to
collaterally attack Vermont’s.admi_nistraﬁoh of the Clean Water Act by giving
- effect-to actions that have no effect under Vermont law. Because Vermont
administers the CWA, its adjudicatory interpretetion arrd implernentatien of
the Act is owed deference. American Rivers, Inc. v. F.E.R.C., 129 F.3d 99,

107 (2d Cir. 1997) (“Before con81der1ng the Comm1s31on s contentions
regardmg the CWA, ‘we note that FERC's interpretation of § 401 or any other
‘pr0v1s>10n of the CWA, recelves no Jud1c1al_deference under the [Chevron]
doctrine because the 'Commission is not Congressionelly authorized to
adn.ii'nister t_he CWA.”) (citation omitted). Certainly, the Commission ¢annot
allow,:indeed must prevent, Entergy’s collateral attack of such decisions. |

. Comity is dile. See, Alabama Rivers Alliance v..F.E.R. C 325 F .3.d 290, 296
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(D.C.‘ Cir. 2003) at n. 7 (collateral estoppel bars relitigation of elready decided
CWA 'issues). ' |
III. NEC’S CONTENTION 1 WAS PROPERLY ADMITTED.
- The ASLB recognized thalt thaf Contention 1 falls squarely Within 10
Cv.F.R. § 51.53(c)(3)(11)(B). This rhle serves at least three purposes. First, it
gets a start on the NEPA pl‘ocess. ‘Here, NEPA requires, in part, an
assessment an(l bhard look af l:he _cumulatlve impacts on fish and shellﬁsh of
* Entergy’s 'increased thermal diseharg‘e (luring the license renewal period.
; Seeond, it puts the public and cooperating agenclies on; notice of the proposal’s
impact. Third, it serves as the seed for the NCR’s draft environmental
8 impact statement. Each function is critical if the NRC. is to obtain the
- - complete infornlation req'u-isite to preparation of an adequate Fihal EIS. Any
failure.of these functions gives rise to an admissible cohtention.
A NEC Raises a Specific Issue of Law er Fact.
~_NEC challenges whether Entergy’s Ehvironmental Report asseSSed the

eumulative Cate.gory 2 impacts of its increased thermal discharge during its -
proposed tWenty;year licensevterm, including the impact of heat shock. 10
" CFR.§ 2.309(f)(i).' Specifically, NEC asserts that the proposed increased‘
discharge would cause thermal shock to fish, and that lilntergy failed to
~assess ellmulative impscts of its proposed increased thefmal discharge over
the requested 20-year license term, and failed to satisfy 10 C.F..R. §

51.53(c)(3)(1)(B). As discussed in Part II, above, Entergy’s subsequent effort
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- to rely on the voided March 31, 2006 ANR permit amendments raises a host
of other specificlegal and factual issues', many recognized by-the ALSB.
Memofandum and Order (Ruling on Standing, Contentions, Hearing
Proceidures, State Statutory Ciairﬁ, and Contention Adoption), LBP-06-20, 64
N.R.C. 131 (Sept. 22, 2006), slip op. at 47-48, 52-55-56.

In any event, the Vermont Environmental Court’s Order finds that heat shock (as
defined by the Ijissént) will cause irreparable harm un;ier Entergy’s propésed increased
thermal discharge. Exhibit 4, In re: Entergy Nuclear/ Vermont Yankee Thermal
Discharge Permit Aﬁendnieht, Dissenting Opinion at 3, n. 5. The Environmental‘ Court

- has the_ specific jurisciiction to make such a finding. This finding cannot be collaterally

V.attacked here by asserting that the amended permit is at all effective. Comity ‘is éwed.

 See Arkansas v. Oquhoma, 503 U.S: 91, 10‘1('1992) (“The Clean Water Act aﬁticipafes,é A

partnership between the Stafes and the Federal Government, animated by a shared

bbj eétive: “to restore and mainﬁain the chémical, physical, aﬁd biological integrity of the

Nation's waters.” 33 U.S.C. § 1251(a)”). At the very least, the Environmental Court’s

finding conﬁrmga- specific and material issue warranting further ASLB exploration.

B. NEC Briefly E_xplé;ins the Basis for Convt.e;ltion 1.
Secfion 2.309(H)(11) reql;ires “a brief expiahé’éion of the basis for the -

- contention.” NEC provides such an explanation. If aﬁyt}ﬁng, .this

explanation is now quite lengthy as a reé,ult of Entergy’s aggressive efforts to

avoid Contention 1. In surﬁ, however:
NEC has satisfied 10 C.F.R. § 2.309(H(2)(ii) by providing a

“brief explanation of the basis” or logic underlying the
contention — that the ER contains an insufficient analysis
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“of the thermal impacts in the Connecticut River and

merely refers to an NPDES permit, which is under

‘appeal, of allegedly uncertain status, and does not cover

the twenty years covered by the proposed license renewal.
Id. at 52. In addition, NEC has explained its i)asis or logic for Why_ Entergy
cannot i'er on the proffered state-issued permits to -assess heat shock or
otherwise satisfy 10 C.F.R. § 51.53(c)(3)Gi)(B). Id. at 55.
C. Contention 11Is Within this Proceedilig’c Scope.
The Commission appears to have taken reviéw of Con‘tention s
‘ admissibility over concern that “admission of this contention appears to
require additional analysis' of a Category 1 issue.” Memoraﬁdum and Order
"~ (Jan. ‘11, 2007) at9. That is not the case. Contention 1 is concerned, at a
minimum, with _the cumulative impact of heat shock due.to Entei'gy’s thermal
discharge, which is 'a_;Caitegory 2 issue.® New England Coalition’s Petition for
Leave to Intervene, chquest for Hearing, and ContcntionS'(May 26, 2006),
' .~ Exhibit 6, Declaration of Dr. Ross T. Jones at 6; 10 C.F.R. Pt. 51, App. B,
Tablé B-1. | o |

Entergy itself concedes that the issiie raised in Contention 11is a

Category 2 issue and, hence, within the scop‘e of this proceeding. “Because of
continuing concerns aboiit therm‘al discharge effects and the possible need to /
modify thermal discharges in the, future in response to chariging |

environmental conditions, this is a Category 2 issue for plants with once-

t\hrough cooling systems.” E.R. at 4-16, § 4.4.4. Entergy, citing 10 C.F.R. §

¥ Further development of the facts before the ASLB may reveal other Category 2 impacts of Entergy’s
discharge. . .
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| 51.53(0)(3)(ii)(B), further concedes that heat shock “may be of rﬁoderete_or
large signiﬁeance E.R. at 4-16, § 4.4.2. Entergy then specifically recogmzes
its obhgatlons under 10 C.F. R § 51.53(c)(3)(11)(B). E R at 4-16, § 4.4.3.-
“The issue of whether the ER complies with the provisions of 10 C.F.R. Part
51 relevant to Category 2 environmental Irratters is certainly.‘within rhe
scope’ of a license renewal proceeding and ‘material,” as required by 10 C.F.R.
§ 2.309(f)(1)(iii) and (iv), respectively.” Memorandum and Order .(Ruling on
. Standing., Contentions, Hearing Procedures, ,'Sfate Statutory Claim, and |
Contention Adeption), LBP-06-20, 64 N.R.C. 131 (Sepf. 22, 2006), slip op. at
52:9 See also NRC Staff Answer to NEC’s Re‘quest for H_earirlg (June 22,

2006) at 7.

Contention 1 squarely challenges.Entergy’s failure to address Category. - . ..

2 issues. NEC Petition‘for Leave to Intervene, Request for Hearing and
Contentions (May 26, 2006) at 10-11; Id., Exhibit 6, Declaration of Ross T.
Jones at 6. NEC..speciﬁcelly asserts that the" ER fails to assess these
impacts, but rather “simply concludes that the impact of this increased
thermal discharge is_small because an NPDES permit niay be issﬁed.” Id. at
11, citing E.R. at 418 — 419, Indeed, the NPDES permit attached to the E.R.
and any assessment of heat shock in the ER-is based on pre-hprate |

operations. There is no assessment of Entergy’s proposed action. E.R. at 4-

° The ASLB dlssent asserts that NEC failed to specifically raise the heat shock issue. This is incorrect.
'See, New England Coalition’s Petition for Leave to Intervene, Request for Hearing, and Contentions (May
" 26, 2006), Exhibit 6, Declaration of Dr. Ross T. Jones at 6.
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17 and Attachment D. In short, the ER. fails fo provide the information on
heat shock required by 10 C.F.R. § 51.53(c)(3)(ii)(B).

Contention 1 also specifically challenges Entergy’s énticipated reliance
on the amendgﬁd permit issued by ANR on March 31, 2006, even though the
ER makes no mention of 1t NEC Petition at 11.

D. = Contentions Must Raise a Maferial_ Issue.

Section 2.309(f)(iv) requires “that the 1ssue rnised in the contention is .
-méterial to the findings the NRC must make to support i;he action that is
" involved in fhe proceeding.f’ Contention 1 'dispu'tes- Entergy’s compliance

~ with 10 C.F.R. § 51.53(c)(2)(i1)(B), clearly a material issue. Specifically,
Contention 1 questions whether, under Vermont law, the dncuments Entergy
has inclvuded‘ in itstR constitute a current Clean Wéter Act 316(b)
. determination, 316(a) vax_‘iance, or an eq’uiyalent state permit authorizing its
. proposed thermal discharge under uprate opefa‘tion over,the extended licénse :
term'.. |

E. | Fact and Expert Opinion Supports Contention lf

There 1s no_v dispute that Dr. Joneé 1s an expert and that his opinion, as
stated in hi'é dedération, supports Contention 1. NEC also provides specific
facts: namely, it identifies the information Entergy pfnvides (and'fails to -.
provide) in suppOnt of its ER.

F. Contention 1 Raises Genuine Disputes of Material
Law and Fact. ' ’

28



Contentiori 1 raises material disputes of law and fact concerning
whether Entergy’s NPDES permit and partial permit amendment (now
~ stayed and ‘nul-liﬁed) constitute an adequate assessment of the cumulative
Category 2 environmental impacfs of the Vermonf Yankee plant’s increased
thermal discharges during the renewed license term;‘ as required pursuant to
10 C.F.R. §§ 51.53(c)(2)(1i)(B), 51.45, and other applicable law: As discussed
at length above, these questions largely turn on the status of Entergy’s
.pe\rmits under Vérmont law, per Vermont’s delegated administration of the
Clean Water Act. -

Based on a correct understanding of Vermont law, the conclusion
~compelled by the Environmental Court’s de novo authority and its stay of
ANR’s March, 2006 action on Entergy’s permit amendment is that the permit
amendment is wholly superseded and without any effect. Itis a nullity not to
be reinstated. Under this understanding, NRC Staff and even the ASLB .
dissent agree that Contention 1 is admissible:

I agreé with the NRC Staff, however, that this contention would |

be admissible on the limited grounds that Entergy’s approved

NPDES permit from the State of Vermont Agency of Natural

" Resources was not included with the apphcatlon . the
-amended NPDES permit was approved on March 30, 2006. On

July 27, 2006, Entergy submitted a copy of the approved permit

as Amendment 6 to the LRA, thus resolving the issue. '

- Memorandum and Order (Ruling on Standing, Contentions, Hearing

Procedures, State Statutory Claim, and Contention Adoption), LBP-06-20, 64
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N.R.C. 131 (Sept. 22, 2666), slip oﬁ;, dissent at i.lo In the absence of the
March, 2006’1permit amendment — and, per the Environmental Court’s
assﬁmption of jurisdiction, it no loﬁger exists -- all but Entergy agree that
FCOntention lis admissible. |
“Moreover, the ASLB dissent’s‘rationale for not giving full effect to the -
Vermdnt Environmental Court mirrors Entergy’s misunderstanding of the ‘
- Court’s de névo authority that was specifically addressed and rejected By the
| -Cou_rt". Id. at 6; E):(hi;t)it 3; In re: Entergy Nucléar/ Vermont Yankee Thermal
Discharge Permit Amendment, Decision and Order on Pendi'ng Motions,
_bdcket No. 89-4-06 (Jan. 9, 2007)":113 14. The Court is acting in ANR’s stead.
CId. Further,'the Court has stayed the amended permit. The-dnly authority |
.- in existence aﬁthorizing any dischargé is Entergy’s unamended permit that
fails to assess, much less éuthorize the proposed increased thermal discharge.
- Furfher, and respectfully, the ASLB dissent does not give full effecf to

- NEC’s rights in this proceeding.- The dissent states that “if the approved
NPDES permit is overturnéd, the license réverts back to the original e.fﬂlient
- limitations in the previous permit, and the increased thermai discharge will

- not take place, rending this contention moot.” Memorandum and Order |
(Ruling on Standing, Contentions, Héarihg Procedures, State Stétutory '
Claim, and Contention Adoption), LBP-06-20, 64 N.R.C. 131 (Sept. 22, 2006),

sl.ip op., dissent at 10. However, NEC had to file a timely contention based on

' The ASLB Order striking Entergy’s July 27, 2007 submittal from this proceeding’s record was
unanimous. ASLB Order (Aug. 7, 2007). Giving effect to that Order is entirely consistent with the
Vermont Environmental Court’s decisions. .
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Entergy’s “preposed” action._ 10 C.F.R. §51.53(c)(3)(il)(B). NEC would like
nothing better then no increased thermel discharge, but the mere potential
that Entergy would otherwise fail cannot bar NEC from challenging
Entergy’s current and actual propo‘sal.- " |

The ASLB properly found that NEC’s Contentien 1 .raises gel;uine
disputes concerning legal and factual issues. NEC sheuld be permitted to

adjudicate these issues before the Board.

VIL. - ENTERGY.’vS RELIANCE ON CWA § 511 1S MISPLACED.
Entergy also argues. that the CWA § 511 precludes l\IEPA review from

: lookihg beyond an NPDES permit. 33 U.S.C. § 137 1(c)(2). Entergy misreads
‘this provision. It only states that NEPA shall 1lo£ be deemed ’1;'0 authorize
federal agencies to review a state’s water quality standards (effluent |

limitations) established under the CWA, or the adequacy .bf a § 401 water
N quality certification. Id. See also SD Werren, 126 SfCt. at 1_852, n.8.
Reqlﬁring an adequate assessment is not a challenge to Vermont’s Water
Qualit‘y staﬁdards or the effluent limitations they establish. It is an
independent obligation imposed by NEPA on federal agencies. Calvert Cliffs’
Coerdinating Committee, Inc. v. U."S. Atomic Energy Commission 449 F.2d

- 1109, 1119, (D.C. Cir. 1971). Entergy’s argument is without merit.

VI. CONCLUSION.
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- Entergy’s petition should be denied and the ASLB’s admissién of

NEC’s Contention 1 affirmed.
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* June 13, 2006

BY FIRST CLASS U.S. MAIL

Jacalyn M. Stevens, Court Manager
Vermont Environmental Court
2418 Airport Road, Suite 1.

Barre, VT 05641

Re:' In Re: Entergy Nuclear Vermont Yankee Dlscharge Permit, Permit Number 3-1199
' Docket No. 89-4-06 ,

Dear Ms. Stevens: ’

Pursuant to the Court’s direction on May 24, 2006 and June 9, 2006, please find enclosed a
Second Revised Statement of Questions of Entergy Nuclear Vermont Yankee, LLC. Thank you
~ in advance for your a551stance in this matter.

Sincerely yours,

éﬁdeﬁ- Zn”o (%ﬁg?z %29) | ﬁnﬂm« ffﬁay /MWVf Yok
Elise N. Zoli (pro hac vice) Barbara Ripley/ Esd. Jd 7
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cc: Service List
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STATE OF VERMONT

ENVIRONMENTAL COURT

)

‘ )

In Re: Entergy Nuclear Vermont Yankee )

~ Discharge Permit \ ) Second Revised Stmt. of Questlons
Permit Number: 3-1199 ) Docket No. 89-4-06
)
)

SECOND REVISED STATEMENT OF QUESTIONS
OF ENTERGY NUCLEAR VERMONT YANKEE,LLC

Pursuant to Rule 5(f) of the Vermont Rules for Environmental Court Proceedings and the
C_ourt’s direction on May 24, 2006 and June 9, 2006, appellant Entergy Nuclear Vermont
Yankee LLC (“Entergy") hereby sets forth its Second Revised Statement of Questions to be
determined on appeal. _ . ’

1. Whether this-Court.lacks jurisdiction to detennine issues on appeal other than
those placed in question by the amendment to Permit No 3-1199-and whether issues that are not
relevant to the determmatlon whether Entergy has met its burden with regard to the 1°F thermal
ldlscharge increase — including all issues that challenge the preexxstmg conditions of Entergy s
ﬁPDES permit — are outside the scope of this appeai, are raised in an dnfimely end procedurally -
incorrect manner, are inappropriatefor resolution by this Court, and will serve oniy to unduly
hinder and delay these proceedings.

2. Whether this Court may assign'party status to any entif)'lithat did‘not file
Comments on draft i’ermit.No. 3-1 199 and/or any entvity that fails to raise issues within the
jprisdiction of the Environmental Court and Agency of I\'Iatural Resources and releﬁng_ to the
amendment to Permit No, 3-1199,

3. Whether VWQS 1-03, VWQS 2-04, VWQS 3-01, and/or other Vermont water '

quality standards may be applied to Entergy’s permit request, or whether the application of



VWQS 1-03, VYWQS 2-64, VWQS 3-01, and/or other Vermont thermal water quality standards
to Entergy’s p‘emiit requesfs iS contrary to law. |

4, Whether Ainénded Discharge Permit No. 3-1199 may contain a brbvision that
“InJotwithstanding the tcmper_aturef limits in table 6. above,‘ when the average hourly -
température at Station 3 equals or exceeds 85°F, the permittee shall, as soon as possible, reduce
the thermal output of the discharge to thé extent that the average hourly temperature at Station 3
does not exceed 85°F,” Aménded Permit No. 3.~1 199 Part L.A.6.c (hereinafter, the “85°F Thermal
Limit”), and/o; whether that 85°F Thermal Limit is comrarybto law because Entefgy has fully‘
and completely met its' burden, pursuant to CWA § 316(a) and 40 C.F.R. § 125.73(@), of
establishing by a prcponderancAe of the< evidence that the alternative increased thermal discharge
will assure the protectioh and propagation of the balanced indigenous population.

5. Whether Amended Discharge Permit No. 3-1199 may contain a prov'ision
approving the 1°F thermal.diséharge during the period of June 16 throﬁgh October 14, but fail to _
contain a provision approving the 1°F thermal diécharge during thé period obf‘ May 16 through
June 15, see Amended Permit No. 3-i 199 Part 1.A.6.c, and/or whether the restriction of the 1°F
thermal discharge increase to the period of June 16 throﬁgh October 14 is contrary to law |
because Entergy has fully and completely met its burden, pursuant to CWA § 316(a) and 40
C.F.R. § 125.73(a), of establishing by a preponderance of the‘evidence that the alternative
increased thermal discharge will assure the pfotéct‘ion‘ and pr_opagétion of the balanced‘ |
indigenous_ population. |

6. Whether Amended Discharge Permit No. 3-1199, may contain a “Trend

» Analysis,” éonsistin_g of: | |
a time series trend analysis consistent with the non-parametric
Mann-Kendall test that was used in the permittee’s § 316(a)

Demonstration in Support of a Request for Increased Discharge
Limits at Vermont Yankee Nuclear Power Station During May

2



through October, dated April 2004 (N ormandeau Associates). The
trend analysis shall statistically test for significant (p<0.05)
increasing or decreasing trends in the annual total catch per unit of
effort for each of the nine representative important species
collected since 1991 according to the schedule and methods
required in the Fish section of Part IV. Each year’s annual report
shall include a long term trend analysis. Specifically this shall
include an analysis of the current and preceding years back through
1991,

Macroinvertebrates: The annual report required under Part 1.A.9
shall include a time series trend analysis consistent with the non-
parametric Mann-Kendall test that was used in the permittee’s §
316(a) Demonstration in Support of a Request for Increased

. Discharge Limits at Vermont Yankee Nuclear Power Station

" During May through October, dated April 2004 (Normandeau
Associates). The trend analysis shall statistically test for
significant (p<0.05) increasing or decreasing trends in the annual
total catch per unit effort (numbers of orgs/basket/30 days of
deployment) for each of five macroinvertebrate abundance

~ measures: total abundance; ephemeroptera; trichoptera; diptera;

and crustacea. Analysis shall incorporate all rock basket data
collected at stations 2 and 3 since 1996 according to the schedule
and methods required in the Benthic Macromvertebrate section
of Part IV, :

Amended Permit No. 3-1199 Part IV, p. 22, and/or whether the Trend ‘Analysis required by

Mﬁended Discharge Permit 3{1 99 is contrary to law because Entergy has fully and completely
met its burden, pursuant fo CWA § 316(a) and 40 C.F R.§ 125.73(a), of .establish‘ing bya
prep'onderance of the evidence that the altémative increased thermal discharg¢ ;Jvill assure tﬁe
'prbtsction and'prOpagatio‘r_l of the balanced indigenous population,

7. Whether Amended Dis_charge Permit No. 3-1199 may vest the Environn.xent.al
Advisory Council (“EAC”) v:vith oversight of the annual reports and studies required by the
Trend Analys1s, thereby 1mpartmg to the EAC the authority to modlfy the perrmt unilaterally,
abchcatmg the regulator’s statutory responsxblhty to issue and manage the permit. Amended

Perm1t No. 3-1199 Part IV, pp. 22, 25.



ENTERGY NUCLEAR VERMONT

YANKEE, LLC

A By Its Attomneys,
Of counsel:
Elloe ket (by fohr, ot L Bochure Kipl %@7{” M@f)
Elise N. Zoli (pro haf Vice) J- _ Barbara Ripley, Esq.
U. Gwyn Williams (pro hac vice) DOWNS RACHLIN MARTIN pLLC
GOODWIN PROCTER LLp o 52 State Street ‘
Exchange Place . S Montpelier, VT 05601-1072
Boston, MA 02109-2881 802.225.5500 o
617.570.1000 A

Signed and dated in Monipelier, VT this Signed and dated in Montpelier, VT this '
[3% day of June, 2006 . [3™day of June, 2006 -



STATE OF VERMONT

ENVIRONMENTAL COURT

In re: Entergy Nuclear/ Vermont Yankee . }
- Thermal Discharge Permit Amendment
(Appeal of Connecticut River Watershed Council,
Trout Unlimited (Deerfield/Millers 349 Ch )
“and Citizens Awareness Network).
(Appeal of New England Coalition
- on Nuclear Pollution)
(Cross-AppeaI of Entergy Nuclear
Vermont Yankee, LLC)

Docket No. 89-4-06 Vtec

vvvvvvvv‘v Ayt

. * Decision and Order on Pending Motions
Appellants Connecticut River Watershed CounC|I Trout Unlimited (Deerfi eld/Mlllers )
349 Chapter) Citizens Awareness Network (Massachusetts Chapter) and New England
Coalition on Nuclear Pollution, and Cross-Appellant Entergy Nuclear Vermont Yankee,
LLC; appealed from a decision of the Vermont Agency of Natural Resources approving an
~amendment of a thermal discharge permit issued to Entergy Nuclear Vermont Yankee,

LLC.

. Appellants Connectlcut River Watershed Council (CRWC), Trout Unlimited, and
Citizens Awareness Network (CAN) are represented by Patrick A. Parenteau Esq., David
K. Mears, Esq., and Justin E. Kolber, Esq Appellant New England Coalition on Nuclear
Pollution (NECNP) is represented by Evan J. Mulholland, Esq.; Cross-Appellant-Applicant
Entergy Nucle'ar Vermont Yankee, LLC (Entergy Nuclear) is represented by Elise N. Zoli,
Esq., Barbara-J. Ripley, Esq., Sarah Heaton Colcanhon, Esq.and U. Gwyn WiIIiams, Esq.;
the Windham Regional Commission appeared through James Matteau and John Bennett;
the Vermont Agency of Natural Resources'(ANR)\is represented by Catherine Gjessing,
Esq. and Warr'en' T. Coleman, Esq.; and the»Water Resources Panel of the Vermont

' For the purposes of the discussion in this decision, these three Appellant
organizations may be referred to collectively as “the CRWC App‘ellants." :

\ .



Natural Resources Board is represented by John H. Hasen, Esq.

Procedural Context
Entergy Nuclear owns and operates a nuclear power station in Vernon, Vermont,

located on the west shore of the Connecticut River at the Vernon Pbol. The facility is a
‘boiling water reactor which began operating in 1972. A portion of the thermal output of the
facility produces electricity; the remainder is removed as heat through a circulating water

system th_'at passes by a condenser. The condenser cooling water is either dischargedinto ‘
thé Connecticut River or into the atmosphere through mechanical draft cooling towers.
Discharges from the Entergy Nuclear facility into the Connecticut River are regulated
under the National Pollutant Discharge Elimination System (NPDES) program, a federal
~ program which the étate of Vermont is authorized to administér. The reIationship between
the requirements of the federal statute and regulations and Vermont’'s Water Pollution |
Control Act and associated regulations is at issue in this appeal. v |
Pursuant to the federal and state statutes, discharge permits are issued for fixed
terms not to exceed five years. 33 U.S.C. §§1392(a)(3), (b)(1)(1 3); 10 V;S.-A. §1263(d)(4).
Permit épplicants may continue to operate pursuant to an expired permit while the renewal
proceedings are pending. United States v. Con Agra. Inc., No. CV 96-0134-S-LMB at *20
- (D. Idaho 1997) (unpublished). A renewal permit is required to be analyzed and “issued

following all determinations and procedures required for initial permit application.” 10
 V.SA §1263). | - ’ |

In July of 2001, the ANR issued Discharge Permit No. 3-1199 (the 2001 Dlscharge
Permit) to then-Vermont Yankee Nuclear Power Corporation., authorizing it to discharge
condenser cooling water® into the Connecticut RiVer, subject to temper_atdre-reléted
. restrictions applicable to the following two periods each year: from October 15 through May
15, and from May 16 through October 14. The restrictions in the 2001 Discharge Permit

2 The permit also authorizes and regulates the discharge of service water, low-level
radioactive liquid, plant heating boiler blowdown, water treatment carbon filter backwash,
stormwater runoff, and demineralized trailer rinsedown water, none of which is at issue in

.the present permit amendment application. In addition, the permlt authorizes the discharge
of cooling water from four service water pumps. :



applicable from mid-October through mid-May regulated the maximuni temperature in the
river, the rate of change of the‘river’tempevrature, and the incréase of temperature above
ambient levels, while the restrictions applicable from mid-May through mid-October
regulated the allowable inc_rease of temperature above ambient levels, as expr'ess/ed ina
chart relating the allowable increase to the specific ambient levels (Part 1, §6(b).
The 2001 Discharge Permit also established an Environmental Advisory Committee
(EAC), compfising representatives of the Vermont, New Hampshire, and Massachusetts
-environmental and fisheries programs, plus the coordinator of the United States Fish and.
Wildlife Service's Connecticut. River Anadromous Fish Program, and provided that the_
Vermont Yankee facility’s Chemistry Manager or designee would serve as the Committee’s
administrative coordinator and secretary. The paragraph establishing the EAC (Part|, §11,
at p. 7) stated that the EAC was “advisory in function” and reduired the permitt_ée to meet
. with the EAC “as often as necessary, but at least an'nually,'tc') review an'd evaluate the
aquatic environmental monitoring and studies program” established in Part IV of the permit.
The 2001 Discharge Permit allowed the temperature-related restrictions to be
modified during an emergency shutdown, and authorized experimental test programs with
alternatiVe_ thermal limits to be administered as approved by the EAC and authorized' in -
writing by the ANR. The 2001 Discharge"Permit allowed the Secretary of the ANR to
- “reopeh and modify” the permit, after notice and opportunity for a heafing, “to incorporéte
more stringeht effluent Iimitétions for control of the thermal component” of the discharge, .
_ based on a de_terminati.c')n that “open cycle op_er)ation is having an adver_se effect [o]n
résident or anadromous fish species in the river.” ' ‘ | |
The 2001 Discharge Permit was amenqed shortly after its issuance to account for
two existing stormwater discharge points. It was amended in 2002 due to the transfer of
ownership of the Vermoﬁt Yankee facilify to Entergy Nuclear. It was amended in 2003 to
. replace a ha;m'ed chemical, to add a monitoring. location, and to modify' the fish
impingement sampling requirement (to collect samples from circulating water traveling
screens) so this type of sampling is not required when temperatures are below freezing. It
was amended in 2004 to allow an internal facility plumbing change to divert a certain
amount of cooling water from another internal source fo the service water'pu_mps'.
In February of 2003, Entergy Nuclear applied for the permit amendmenf that is the

3



subject of the present appeal: to increase the temperature of the Connecticut River by an
additional one degree Fahrenheit (1° F), as determined at monitoring Station 3 as
eompéred with upstream monitoring Station 7, during the entire mid- May th'rough mid-
October “summer” period. The ANR issued a Draft Amended Permit for public comment
and held a public hearing in November of 2005.

On March 30, 2006 (making the amendment applicable to the then- not-yet—expxred
2001 Discharge Permit), the ANR issued the 2006 Permit Amendment. It allowed the
., requested increase for the period from Juhe 16 through October 14, but imposed the
existing limitations of the 2001 Discharge Permit for the period from May 16 through June:
15. 'i'he 2006 Permit Amendment included a new provision setting a limit on the maximum
- temperature in the river dunng the mid-June through mid-October period. Partl, §6(c), at
~p. 5. The 2006 Permit Amendment also included a new provision in Part IV (governing
Environmental Monitoring Studles), at p. 22, requiring a new type of statistical analysis
(time series trend analysis) to be .performed on data already required to be collected, as
part of the annual report already required to be provided by that section.

The 2006 Permit Amendment became part of the now-expired 'pefmit under which
Entergy Nuclear is entitled to operate® until that permit is shperseded\by the terms of the
renewal permit now being considered by the ANR. At the telephone conference scheduled
in the final paragraph of this decision, the parties should be prepared to discuss the current
progress of and expected timetable for the renewal permit proceedings. |

Several organizations participated in the ANR decnsnonmaklng process on the 2006
Permit Amendment and have filed appeals of the March 30, 2006 ANR decision to issue
the amended permit.‘ Entergy Nuclear also filed a cross-appeal relating to the-applicability
of the Vermont Water Quality Standards and to the various conditions imposed in the 2006
Permit Amendment. This Court issued a stay of the effectiveness of the. 2006 Permit |
Amendment during the latter portlon of the 2006 season; any continuation of that stay for

the 2007 season would have to be the subject of a renewed motion to stay.

y - ® The 2001 Discharg’e Permit, as amended, expired on Mafch 31, 2006; Entergy
Nuclear filed a renewal application which was deemed complete in September of 2005.
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Motions Relating to Party Status
Entergy Nuclear has moved to dismiss the Citizens Awareness Network* and the

New England Coalition on Nuclear Pollution as pa'rties _

The Citizens Awareness Network (CAN) is a Massachusetts nonprofit corporation
whose stated organizational purpose is to educate the public about the effects of nuclear
power on the environment, and to promote public discourse on the effects of--nuclear
power. CAN reports having 404 mefnbers who live within ten miles of the thermal

discharge point at issue in this appeal, and 141 members who live in communities

downstream of that point. Several of these members have submitted affidavits attestlng to -
* their use and enjoyment of the Connecticut River near the Entergy Nuclear Vermont
- Yankee facullty; they engage in boating, fishing, and other forms of recreation, both in and
' along the banks of the River. At least one CAN member watches birds along the banks of

the Connecticut River invthe Vernon Pool and Turner’s Falls areas, observing osprey and

o eagles that nest in the area. In their afﬁ'davits, CAN members_have expressed their

concerns that their use and enjoyment of the Connecticut River downstream of the Entergy
Nuclear facility, and its surrounding environment and wildlife, will be adversefy affected by
the proposed permit amendment allowing an increased thermal discharge temperature, due
to its effects on fish and other aquatic biota in the Connecticut River, and on the general

water quality of the River.
New England Coalition on Nuclear Pollution (NECNP) is a nonprof it educational

4 Aithough the motion does not seek dismissal of appellants CRWC and Trout
Unlimited, party status allows a party to appeal to the Supreme Court from an adverse
decision of this Court. For that reason, we must proceed to address this motion despite the
doctrine articulated in Watt v. Energy Action Educ. Found., 454 U.S. 151, 160 (1981) thatiit
otherwise would not be necessary to address the standing of a party whose position is
identical to that of CRWC and Trout Unlimited.



corporation whose members are concerned about the risks and effects of nuclear power on
the New England natural em)ironrhent and human pqpulatidn, that is, whose stated
organizational purpose is to address the environmental impacts of nuclear power and to
investigate the safety, suitability and enyironmental effects of nuclear power plants in New
England. NECNP seeks to educate members of the public about these issues. NECNP
members live in the region surrounding the Entergy Nuclear Vermont Yankee facili’ty,; some
of these members boat, fish, and engage in other forms of recreation in the Connecticut
River and on the river banks downs.tream of the EntergyANucIear Vermont Yankee facility.
Several of these member’s have submitted affidavits attesting to their use and enjoyment of
the Connecticut River near the Ent_ergy Nucleer Vermont Yankee facility. They allege that
their use and enjoyment of the river would be adversely affected by an increase in the
thermal dis,chafge temperature limit for the facility. That is, they allege that a temperature
increase in the thermal discharge from theEntergy Nuclear facility will adversely affect the
flora and fauna that live in and depend upon the river, and would cause a decline in the
population of American shad, Atlantic salmon, and other species that depend upon those
fish, causing the members to experience a diminished rlver envuronment and makmg them
less Ilkely to visit the river. N '

Appeals of ANR decisions are governed by 10 V.S.A. §8504 and Rule 5 of the
Vermont Rules for Environmental Court Proceedings. Under V.R.E.C.P. 5(d)(2), once an
appellant has claimed party status as a person® aggrieved pursuant to 10 V.S.A. §8504(a),
that appellant is accorded party status unless the Court otherwise determines on its own
motion, by ruling on a motion to dismiss, or by ruling on a motion to intervene. '

A person is considered to be ‘aggrieved’ by an ANR decision if that person alleges
“an injury to a pa‘rti‘culari'zed interest protected by the provisions of law listed in [10 V.S.A.
§8503],‘ attributable to [the decision on appeall], that can be redressed by the environmental
court[.]” 10 V.S.A. §8502(7). ' '

To determine whether CAN and NECNP have standing as organizations, vit‘ is

necessary to.examine the three criteria articulated in Parker V. Town of Milton, 169 Vt. 74,

5 As a threshold matter, as nonprofit corporations both CAN and NECNP quallfy as
persons" under 10 V.S.A. §8502(6).



78 (1998). An organization has standing when “1) its members have standing individually;
2) the interests it asserts are germane to the organization’s purpose; and 3) the claim and
~relief requested do not require the participation of individual members in the action.” Id.
We examme these criteria in the reverse order.

Inthe present case, the claim and relief requested do not require the partucrpatlon of
individual members of CAN and NECNP. That is, the issues in this appeal pertam to the
" interest of the members in the effect of the thermal discharge on the Connecticut River as
those members may use or enjoy t'he river, and not as persons asserting a private claim for
damages or nuisance. In addition, for the purposes of judicial efﬁeiency, it is helpful to
have each organization represent the interests of its individual members, rather than having -
a potentially large number of those individuals all participating individually. Compare 10
- V.S.A. §§8502, 8504 with 24 V.S.A. §4465(4) (group must deS|gnate one person to serve
as representatlve) v _ '

Entergy Nuclear argues that neither organlzatlon s purpose is specrf cally related to
water quality or the protection of fish habitat, or to litigation to advance those purposes.
.However, the “germaneness” requirement is not that stringent. To satisfy this requirement,
the members’ asserted interests must simply be germane to each organization’s ‘gene_raI
purposes. Parker, 169 Vt. at 78. The members’ interests are not required exactly to mirror
the organtzational purpose. Id., Hunt v. Washington State Apple Adver. Comm'n, 432 U.S.

333, 34344 (1977) (individual apple growers’ specific economic interests were germane

to state apple advertising commission’s broader purpose of protecting and enhancmg '
market for Washington apples). . '
The interests asserted by the members of both CAN and NECNP i in this appeal are
related to the effects of nuclear power plants on the local environment. These interests are
germane to each organization’s respective purposes, which relate to the potential ’
environmental effects of the generation of nuclear power in New England and at this faCi_lity
in particular. CAN seeks to educate communities on the prevention of pollution from the
- generation of power from nuclear sources and to prpmote an environment where the free
flow of ideas ahd discourse oh nuclear and environmental issues is encouraged. CAN was
organized in 1991 specifically to-address water pollution issues affecting the Connecticut

River, related to another nuclear facility on a tributary of the Connecticut River nearby in’

7



Massachusetts; its interest in the outcome of this adjudication, therefore, is not abstract. -
Parker, 169 Vt. at 78. | | | | -

NECNP's stated purposes include mvestlgatmg the safety, suitability, and
environmental effects of nuclear power plants; educatlng the public as to the nature and
significance of nuclear power plants in New England; organizing activities designed to
inform the public and appropriate governmental agencies of the hazards and risks
associated with nuclear power plants; and pérticipating in administrative agency hearings
relajéd to the Ii'censing or permit approval for nuclear power plants in New Englahd. Its
| interest in the outcome of this adjudication also is not abstract.‘ id. _

Finally, itis necessary to determine whether CAN and NECNP members would have
“standing individually to bring the present appeals. This requfrement, discussed in Parker,

must be analyzed in light of the statutory standing requirementé contained in §8502(7),
~ which are épeciﬁc' to appeals to this Court. As provided in 10 V.S.A. §§8504(a) and
8502(7), the individual members must have alleged an injury to a particularized interest
protected by the provisions contained in §8503, the injury fnu'sf( be attributable to the
decision on appeal., and the claimed injury must be capable of be’ing redressed by this
Court. ‘ | | A \
Almost by definition, the claimed injury could be redressed by this Court in this de
novo appeal. 10 V.S.A. §8504(a); V.R.E.C.P. 5(g). The injury com‘plaihed of by CAN and
NECNPis the ANR’s decision to grant the 2006 Permit Amendment, allowing an increase
in the thermal discharge from the Entergy Nuclear Vermont Yankee facility. As it is this.
Court that is responsible under 10 V.S.A. §8504(h) to rule anew on the permit amendment
- appllcatlon applying the substantlve standards that were appllcable before the ANR, the
redressability requwement of 10 V.S.A. §8502(7) is met. o

With respect to the requirement of alleging injury to a particularized mterest
attributable to the decision on appeal, individual members of both CAN and NECNP have
submitted affidavits alleging various injuries to their particuiar intérests protected by the
state water pollution control sta_tute. CAN members allege that their fishing, boating, and -

birdwatching ecological activities will be adversely affected by an .increase in the

. ~ temperature of the thermal discharge if the permit amendmentis issued. NECNP members

allege that their fishing, boating, and ecological activities will be adversely affected by an

8



increase in temperature, citing particular concerns about two.species of fish that they allege
will be adversely affected: the American shad and the Atlantic salmoh. These allegations
are specific and are sufficient to establish the threat of injury to the individuals’
particularized interests in the Connecticut River itself and in the fish, birds, and other
specieé that live in and near the River in the vicinity of the Entergy Nuclear Vermont
Yankee fac:llty discharge point. See U.S. v. Students Challenqihq Regulatory Agency
Procedures, 412 U.S. 669, 684-85 (1973); see also, Citizens' Comm for Hudson Vallevv
Volpe, 425 F.2d 97, 102-03 (1970). ‘ v
" CAN and NECNP members therefore have asserted a particularizéd injury that
~ satisfies the standing requirements of the new statute under which these appeals are
taken, 10 V.S.A. §8502(7). For the same reésons, ‘CAN and NECNP have met the more
general standing requirements for each organization to have standing under Parker, 169 VL.
77-78. | | |
Accordingly, Entergy Nuclear’s Motion to Deny Party Status to CAN and NECNP is
DENIED. | o |
In addition to its motion to dismiss CAN and NECNP as parties, Entergy Nuclear
filed a letter® with the Court requesting clarification of the party status of the ANR, the
“Windham Regional Commission, and the Water Resources Panel of the Vermont Natural -
Resources Board. None of these par_tiés is a party-appe'llant. The Court addressed this
request as foilows in an unpublished entry order dated October 3, 2006; it is reproduced

here for completeness of the present published decision regarding party status:
The Agency of NaturaI'Resources is entitled to party status.in an appeal from
an Agency decision as an affected agency uhder 10 V.S.A. §§8504(n)(2) and
8502(5)(F), and see §8504(/). The Windham Regional Commission isalsoa
party by right. §§8504(n)(2) and 8502(5 )(C) The Water Resources Panel of
the Vermont Natural Resources Board is also entitled to party status in any

® The Court noted in its October 3, 2006 entry order on this request that there is no
provision in the Vermont Rules of Civil Procedure or the Vermont Rules for Environmental
Court Proceedings for parties to make requests in letters addressed to the presiding judge,
and that it assists the Court staff in properly docketing and tracklng such requests if the
requests are made in the form of motions.



appeal. 10 V.S.A. §8504(n)(3). Only parties bringing an appeal as an -
appell’ant ora cross-appellant may establish the issUes on appeal; however,
all parties may file motions, present evidence, cross-examine witnesses and

otherwise participate.

Motions Relating té Scope of Appeal

Entergy Nuclear has moved to dismiss or narrow certain questions in the CRWC
- Appellants’ Statement of Questions and in NECNP’s Statements of Questions. The CRWC
Appellants have moved to dismiss or narrow certain questions in Entergy Nuclear's Second
Revised Statement of Questions. The ANR has moved to clarlfy and limit the scope of the

appeal as to all three Statements of Questions.
- The Appellants’ questions may be grouped in the following categorles whether the
permit amendment complies with the requirements of the federal Clean Water Act, 33
U.S.C. § 1251 et seq., and its implementing regulations related to thermal efﬂuent (CRWC
, Appellants’ Questions 1, 2, 3, 4, 5, and 9; NECNP Questions 1, 2, 3, 4, and 5); whefhe’r the
permit amendment complies with the Vermont Water Pollution Control Act, 10 V.S.A. §
1250 et seq. (CRWC Appellants’ Questions 6, 7, 8, and 9; NECNP Questions 1.and 6); and |
whether ANR's permitting process followed proper procedural requirements (CRWC
Appellants Question 8). »

- Entergy Nuclear's questions’ may be grouped as foIIOWS' the dpplicability of the
Vermont Water Pollutlon Control Act to Entergy Nuclear's appllcatlon for the permit
amendment ati |ssue (Question 3); the valldlty of certain conditions imposed by the ANR in
its grant of the 2006 Permit Amendment (Questlons 4, 5, and 6); and the nature of the

_Environmental Advisory Council’s oversight of the monitoring program in relation to the

" Entergy Nuclear withdrew Question 2 of its Statement of Questions, relating to
party status, as none of the appellants failed to participate in the proceedings before the
ANR. In addition, in its Question 1, Entergy Nuclear essentially outlined its arguments to
dismiss certain of the issues raised by the other parties; this question therefore will be

addressed only in the context of Entergy Nuclear’'s motions to dismiss, rather than belng
analyzed separately. v
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trend analysis required by the ANR in its grant of the 2006 Permit Amendment. (Question
7). | | |

Applicability of Vermont Wéter Quality Standards and Vermoht Statute to this Appeal
(Entergy Nuclears Question 3; CRWC Appellants Questions 6 and 7; and NECNP’s

Questions 1 and 6)

Entergy Nuclear has moved to dismise Questions 6 and 7 (and ANR has moved to
dismiss Question 7) of the CRWC Appellants’ Statement of Questions, and to dismiss
Question 6 of the NECNP’s Statement of Questions, to eliminate the issue of whether the
proposed permit ameh_dment meets the requirements of the Vermont Water Quality
Standards through the state Water Pollution Control Act, Entergy Nuclear has also moved

' »I to dismiss that portion of Question 1 of the NECNP's Statement of Questions that

addresses the same issue. In addition, Entergy Nuclear has moved to dismiss and ANR
has moved to narrowthe CRWC Appellants’ Question 9, to the extent that it poses the
questioh of whether Entergy Nuclear can meet its burden under the “applicable” provisions
of state law to demonstrate that it is entitled to the proposed permit. a'mendment The
CRWC Appellants have moved to dismiss Question 3 of Entergy Nuclears Statement of
Questions, which similarly clalms that the Vermont Water Quallty Standards do not apply to
lthlS proposed permit amendment. '

Under the federal Clean Water Act, the United States Enwronmental Protectlon'
Agency (EPA) is the default permitting authority, although the Act allows states to
implement their own regulatory programs if they receive EPA approval. 33 US.C. §
l342(b);‘ 40 C.F.R. 123(d); Riverkeeper, Inc. v. United States Envt. Protection Agency, 358
F.3d 174,200 (2nd Cir. 2004). As stated in thie Clean Water Act, N

- Except as expressly provided in this chapter, nothing in this chapter shall (1)
preclude or deny the right of any State or politicél subdivision thereof or
interstate agency to adopt or enforce (A) any standard or limitation respectlng _

-disclharges of pollutants, or (B) any requirement respecting control or

ab_atemenl of pollution; except that if an effluent limitation, or other limitation,

- effluent standard, pfohibition, pretreatment standard, or standard of

~
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performance is in effect under this chapter, such State or political subdivision
or interstate agency may not-adopt or enforce any efﬂulent limitation, or other
Iimitation, effluent standard, prohibition, pretreatment standard, or standard of
performance which is less stringent than the effluent limitation, or other
Ii}nitation, effluent standérd, prohibition, pretreatment standard, or standard of
performance under this chapter; or (2) be construed as impairing or in any -
manner affecting any right or jurisdiction of the States with réspect to the
waté_rs{ (including boundary waters) of such States.
33 U.S.C. § 1370. Even in a jurisdiction (unlike Vermont) in which EPA is the NPDES
permitting authority, an applicant must.obtainAth_e state’s certification that fhe discharge will
comply with the federal act. In that certiﬁcation, the state “‘may impose additional

conditions in order to ensure compliance with state law, and those conditions become

conditions of the federal permit.” Riverkeeper, 358 F.3d at 201 (citing 33 U.S.C. §

1341(d)).

Ih a jurisdiction such as Vermont in which the state is the NPDES permitting
authority, the plain language of § 1370 allows the state at least the same level of authority.
to require compliance with its own statutory and regulatory requirements before issuing a
permit, as long as those requirements .are not less stringent than those required by the
federal act and as long as the permit meets the requirements of the federal act. See
Riverkeeger_, 358 F.3d at 201 (citing 33 U.S.C. § 1370). | ‘

‘ ‘ The Vermont Water Quality Sféndards were ‘adopted pursuant to the federal Clean

Water Act as well as pursuant to the Vermont Water Pollution Control Act. See In re Clyde
River Hydroelectric Project, 2006 VT 11, §[3. Thus, to the extent they are not less stringent
than the requifeménts in the federal Clean Water Act, and do not otherwise conflict with the

federal statute as applied to this proposed amendment, the Vermont Water Quality
Standards do apply to the Court’s consideration of the proposed amendment.

The 1973 Zener memorandum does not suggest a different result. Rather, itadvises

that §316(a) is available to an applicaﬁt regardiess of whether the permitting authority is a
state or is the federal EPA. The memorandum traces the legislative history of §316(a),
showing that it requires a case-by-case analysis of alternative cooling techniques, based on

the particular local conditions including the characteristics of the particular receiving waters. _
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The memorandum .advises that neither EPA nor a 'state could act arbitrarily énd ‘
:cép'riciously to withhold approval of a §316(a) waiver, if the applicant presented evidence
showing that it met the criteria for a waiver and such evidence were not rebutted.
Accordingly, the motions to dismiss the CRWC Appellants’ Questions6and 7 and to
dismiss NECNP’s Questions 1 and 6 are DENIED. We cannot determine in the abstract
whether any‘ particular requirement of the Vermont Water Quality Standards is less or more
stringent than the federal sténdards',, or conflicts with the federal Clean Water Act; rather,
that determination must be made as those standards are applied to the evidence regarding

- the proposal before the Court.
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Conditions Imposed bv the ANR in its Permit Amendment Decision (Entergy Nuclear's
Questlons 4, 5, and 6)

Entergy Nuclear's Questions 4, 5, and 6 relate to whether the amended permit may
contain certain conditions imposed by the ANR in the 2006 Permit Amendment. One
condition required reduction of the facility’s thermal discharge if the temperature of the river

at a certain measuring station exceeds a certain limit (Question 4); another denied the

requested increase during the one-month period from mid-May through mid-June (Question
5); and the third required a time series trend analysis fo be performed and submitted
annually f_or fish species and for macroinvertebrates (Question 6). Each question as stated
in Entergy Nuclear’s second revised® statement of questions, is stated in terms of whether
the respective condition is “contrary to .Ia'w;’ because “Entergy has fully and completely met
its burden . . . of establishing by a preponderance of the evidence that the alternative .
mcreased thermal discharge will meet” a certain standard.

However, even after having been glven the opportunity to file a revised statement of
questions in light of the fact that this matter is being considered de novo by the Court,
Entergy Nuclear's revised Questions 4, 5, and 6 still reflect a misunderstanding regarding
the scope of this appeal. In an appeal such as this one, the Court does not examine
whether an applicant met its burden of proof in the administrative proceedings from which
the appeal is taken. Rather, pursuant to V.R.E.C.P. 5(g) and 10 V.S.A. §8504(h), the Court
proceeds de novo to hear all questions of law or fact, applying the substantive standards
that were applicable before the ANR. Thus, what the Court will heve before it at the trial in
this case will be tvhe' merits of whether the requested increase in the therrﬁal diSCharge
should be approved, and, if so, what eon.ditions should be imposed in connection with that
approval. In connection with this ‘tas‘k the Court has the same authority -as the ANR,
'including to impose conditions as provided in 10 V.S.A. §1263(c), and is required to apply
the same substantive standards es were applicable before the ANR. 4 :

As the amendment application is before the Court de hovo in this appeal, the

8 These three questions were originally each stated in terms of whether the ANR
had acted arbitrarily and capriciously in imposing these conditions.
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question of whether eny of these conditions should be imposed by tne Court is simply
preméture, and ie a matter for the trial on the merits of the permit amendment application.
‘On the other hand, to the extent that the questions seek to establish the potential scope of
any condition the Court might consider imposing, they ask for an impermissible advisory
opinion at this time. See, Hunters, Anglers, and Trappers Ass'n of Vermont v. Winoeski
~ Valley Park Dist., 2006 VT 82, {18. |

' Accordingly, by or ‘before January 17, 2007, Entergy Nuclear may agaln file

restatements of these three questions (either separately oras a consolidated question) in

terms that are appropriate for the Court’s de novo role. Otherwise, these three questions
-~ will be dismissed at the telephone conference now scheduled for January 22,2007, and the

. amendment application will proceed on its merits on the other remaining questions.

. Opportunity for Public Review and Comment before the ANR (CWRC Appellants’ Question
8) _ _ .

Entergy Nuclear has moved to dismiss the CRWC Appellants’ Question 8. This
question asserts that ANR failed properly to conSIder public comments before issuing the
' permlt amendment

Wh|Ie ina de novo appeal it is generally not appropriate for this Court to review the
inner workings of an agency or board’s decision, this Court is empowered to remand
jurisdiction to the agency or board in the case of procedurat flaws that are so prejudicial
that they prevented the parties from receiving fair consideration at the administrative level.
V.R.E.C.P. 5(j) and its Reporter's Notes (noting that court can order remand “on its own
motion in an appropriate case”); and see In re JLD Properties - WalMart St. Albans, Docket
No 132-7-05 Vtec (Vt. Envtl. Ct., September 5, 2006). ;

However, inits. proceedmgs on the merits of the amendment appllcatlon this Court
is onIy required and authorized to apply the substantive standards that applied before the
ANR, V.R.E.C.P. 5(g) and 10 V.S.A. §8504(h); the statute and rules do, not direct it to apply
‘the administrative procedural requirements. Thus, the Court would only examine whether
any procedural errors occurred during the notice and comment period if such errors would

not be cured by the presentation of evidence de novo to the Court.
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Accordingly, on or before Januaf_y‘ 17, 2007, the CRWC Appellants shall file a more
deﬁnite- statement of Question 8 of their Statement of Questiohs,_speciﬁcally stating any
-procedural deficiency within the scope of that question'that affected the CRWC Appellants
and showing why such deficiency cannot be cured within the opportunities for discOvéry,
cross-examination, and the presentation of direct and rebuttal evidence that aré available in
proceedings in this Court. Unless such a showing is made, the CRWC Appellants’
Question 8 will be dismissed at the telephone conference now scheduled for January 22,

2007, and the amendment application will proceed on its merits on the other remaining

- questions.

Issues Related to Provisions Approved in the 2001 Discharge Permit or in Amendments

Prior to the Present Application (CRWC Appellants’ Questidns 1, 2, 3, and 4; NECNP's

Questlons 3, 4, and 5; and Entergy Nuclear’'s Questlon 7)

Entergy Nuclear has moved to dismiss or in the alternative, to clarify the CRWC
App'ellants Questions 1, 2, 3, and 4 and NECNP’s Questions 3, 4, and 5, on the basis that
they represent impefmissible coilateral attacks on the 2001 Discharge Permit and its earlier -
amendments, which were not éppealed. Entergy Nuclear seeks a rulihg that the phrase
“existing thermal effluent limitation” as used in these questions refers to li'mitations in the
2001 Discharge Permit (as ame_ndedf prior to this application) and does not encompass
challenges to the terms of that permit. Similarly, the ANR argues that the doctrine of ris
judicata or collateral estoppel bars this Court from considering any issues related to the -
prior perhits, other than those related to the propoéed amendment. |

© The 2001 Dis};harge Permit and its amendments (prior to the present application)
were not appeéled and became final. However, unlike the appeals provisio>n for zoning
matters, 24 V.S.A. §4472(d), they are not subject to a_stétutory limitation that provisions of
a ‘prior unappealed pérmit may not later be Contested “gither directly or indirectly.”
Nevertheless, the reasoning discussed in Levy v. Town of St. Albans Zoning Bd. of
‘Adjustment, regarding the evident underlying policy behind that provision is instructive:
“that there Should in fairness, come a time when [administrative decisions] become final so

- that a person may proceed with assurance lnstead of perll ? 152 Vt. 139, 141—43 (1989) :

(internal citation omitted)
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_ In any event, only those elemehts of the 2001 Discharge Permit that pertain to the
setting of a thermal effluent limitation. are appropriate to be examined in the context of
determining whether the proposed amendment should be approved under §316(a). Thatis,
the existing thermal discharge provisions or other provisions of the 2001 Discharge Permit
may not themselves be made more stringént in this proceeding, as this proceeding is
limited to a determination of whether the proposed thermal discharge amendment should
be approved. .
| Howevér, this Court has authority _to consider all potential conditions that could be
necessary to ensufe that the increased témperature probosed in the amendment would
meet and continue to meet the criteria of §316(a), if the proposed arnéndment were to be
approved. Taking an example from the conditions imposed in ANR’s 2006 Permit
Amendment, the duration of the increased-temperature period could be reduced, to
eliminate the month from mid-May to mid-June, even though the so-called summer period
from rhid-May through mid-October could not have been altered in the original 2001
Discharge Pérmit. ‘ -

We noté that this entire argument applies only to the thermal discharge amendment
at issue in»’the present appeal; that is, the renewal permit proceedings now in pfogre'ss
- before the ANR may consider all the elements of the facility’s discharge permit under all

applicable presént federal and state law. Regardless of whether the present appeal results
in an amehded thermal discharge or not, it only affects the expired permit under which
'Entergy Nuclear has authority to operate, and only until any renewal permit ié issued.
Accordingly, pursuantto V.R.E.C.P. 2(b), in the telephohe coni‘erencé scheduled in the final-
paragréph of this decisibn, the parties should be prepared to discuss whether it would be
more efficient for the thermal discharge issues to be litigated only oncé, in the context of
the renewal permit. ’ | ‘ _

Under §316(a), Entergy Nuclear must meet its burden in seeking a waiver of the.
thermal effluent limitations by one of two methods: either by making a retrospective
demonstration that there has been no “prior appreciable harm” or by making a prospective
demonstration that, despite the occurrence of previous harm, the desired alternate é_fﬂuent ‘
limitations will assure the propagation of a balanced indigenous community of shellfish, fish
and wildlife. 40 C.F.R. § 125.73; In re Dominion Energy Brayton Point, L.L.C. (formerly
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: _USGEN New England, Inc.), NPDES Appeal No. 03-12 (E.A.B. Feb. 1, 2006), 12 E.A.D.
___, available on Westlaw at 2006 WL 3361084. The occurrence of previdus harm is an
element of this second approach, as is the demonstration that the proposed alternative

limitation will nevertheless have the desired ecological result. All evidentiary issues in the

- proceedings will be tested against.these criteria.

| A motion to dismiss “should not be granted unless it appears beyond doubt that
there exist no facts or circumstances that would entitle the plaint_iff'to relief.” Lodge at
Bolton Valley Condominium Ass’n v. Hamilton, 2006 VT 41, 4. Asof this stage of the ’
proceedings, ‘Entergy Nuclear has not demonstrated that no evidencé, ‘factS‘ or

~ circumstances exist that could warrant the denial of the amendment, or could warrant the
impo.sition of conditions on the amendment, inclUding the conditions contested by Entergy
Nuclear. Therefore, dismissal of these questiohs is inappropriate; rather, their resolution
remains for the merits of the‘trial. Entergy Nuclear's_‘motion is therefore DENIED with
réspect to the CRWC Apbellants' Questions 1, 2, 3, and 4, and NECNP'’s Questions 3, 4,
and 5. - ' '

In turn, the CRWC Appellants and ANR have each moved to dismiss Entergy
Nuclear's Question 7, which relates to the scope of the Environmental Advisofy Council’'s
authority to oversee and monitor the Environmen,tal Monitoring Studies that may be
required by the 2001 Discharge Permit and the proposed permit amendment.

Entergy Nuclear argues that the 2006 Permit Amendment as issued by the ANR
o improperly vests the Environmental Advisory Council with “authority to modify the permit

unilaterally;” that is, that it unlawfully delegates the ANR’s st‘atutory authority to oversee
 permit compliance. _ ' ' |
First, the Environmental Advisory Council (EAC) and its roAIe with respect to the
Environmental Monitoring Studies requiréd to be conducted by Entergy Nuclear, was.
established in the 2001 Discharge Permit and cannot now be collaterally attacked. That
role is explicitly stated in the 2001 Discharge Permit as being advisory and consultative.
Although the EAC may make recommendations to the ANR, it is the ANR under the 2001
‘Discharge Permit (and any amendments to it) that imposes any new requirements based

on those recommendations.
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| Moreover, it appears from the terms of‘the 2006 Permit Amendment as issued by
the ANR that no new field moriitoring Was required, and that all that Entergy Nuclear was
reduired to do as a condition of that amendment was to conduct a new type of statistical
.analysis of the data which it already had to collect under the 2001 Discharge Permit, as
amended. o ‘
More importantly, as the amendment application is before 'the Court de novo in this
“appeal, the question of whether such a condition should be imposed by the Court is simply' ‘
premature, and is a matter for the trial on the merits of the permit amendment application.
On the other hand, to the extent that the question seeks to establish the potential scope of
any condition the Court might consider imposing, involving the Environmental Adviso‘ry
Council in mOnitoringfuture_ compliance with any permit amendment that the Court might
consider appfovihg, it asks for an impermissible advisory opinion. See, Hunters, Anglers,
and Trappers Ass’n of Vermont v. Winooski Valley Pafk Dist., 2006 VT 82, {[18.
~ Accordingly, by or before January 17; 2007, Entergy Nuclear may again _ﬁle. a -
restatement of Question 7 in terms that are appropriate for*the ‘Court's de novo role.
Otherwise, Entergy Nuclear's Question 7 will be dismissed at the telephone conference

" now scheduled for January 22, 2007, and the amendment application will proceed on its

merits on the other remaining questions.

Whether Entefgy Nuclear Will Be Able to 'Meet its Burden under the federal Clean Water
Act and the Vermont Statute (CRWC Appellants’ Question 9) ’ '

Entergy Nuclear has moved to dismiss and ANR has moved to clarify or limit the
CRWC Appeliants’ Question 9, which poses the question of whether Entergy Nuclear can
meet its burden under “all applicable substantive ahd procedural requirements of state and
federal law” of der’ﬁonstrating that it is entitled to the requested permit amendment. As to
the procedural requirements of state and federal law, both motions are correct; the question
should be narrowed to be limited to the applicable sUbstantiverequirements of state and
federal law. | | |

As so limited, this question asks nothing more nor less than the ultimafe issue in this
appeal: whether Entergy Nuclear qualifies for the permit amendment for which it has

“applied in this application. While it may be redundant in light of the other Speeiﬁc questions
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in the Appellants’ Statements of Questibns, with the modifier “applicable” it does not exceed

the scope of this proceeding and will not be dismissed.
However, Entergy Nuclear and the ANR are correct that it is difficult for the Court

and the p'arties to determine, given the breadth of the CRWC Appellants’ Question 9, which. ‘

requirements of state (and federal) law they consider to be the “applicable” substantive
requirements for this proceeding, beyond those already stated in the other questions in
their Statefnent of Questions. Accordingly, on or before January 17, 2007, the CRWC
Appellants shall file a more definite statement of Question 9 of their Statement of
Questions, specifically stating what requirements of state and federal law are “applicable” fo
‘ the proposed permit amendment, beyond those already raised by the other questions in
their statement of questions. If no specific requirements are claimed to be “applicable”
| beyond those stated in the CRWC Appellants’ other questions, the CRWC Appellants’
' Question 9 will be dismissed at the telephone conference now scheduled for January 22,
2007, and the amendment épp[icatibn -wiII proceed on its merits on the other remainihg

_questions.

~ Accordingly, based on the foregoing, it is hereby ORDERED and ADJUDGED that
Cross-Appellant Entergy Nuclear Vérmont Yankee’s Motion to Deny Party Status to CAN
and NECNP is DENIED, and the various parties’ motions relating to the scope of the
‘proceedings are ruled on as provided in each grouping of questions as discussed in this
decision. - , . | _ _ _
~Time had been reserved in the Court’s schedule for hearings on the merits of this
appeal for March 13, 14, 15, 16, 20, 21, 22, 27, 28:29, and 30, and April 3, 4,5, and 6,

although at the present time the Environmental Court's own courtroom is not available for

the March 27 through 30 dates. In addition, the parties reported that, of those dates, March

13 thr’ough.1 6 are unavailable for Appellants’ counsel and witnesses, and March 20 through

22 are unavailable for Entergy Nuclear’s counsel and witnesses. B
In the telephone conference scheduled for January 22, 2007 at 11:30 a.m. (see

‘enclosed notice), the pérties should be prepared to update the Court on the schedule of the -

- renewal permit proceedings, and to discuss the relation of the issues in this proceeding to
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th'ose in the renewal permit proceedings, with respeCt to this Court’s obligations under
V.R.E.C.P/. 1 and 2(b). They should be prepared to discuss the potential for and timing of
' mediation, and whether hearing time in March or April should be allotted solely to the issue
of whether to stay the 2006 Permit Amendment during the 2007 summer season.

Done at Berlin, Vermont, this 9" day of January, 2007.

Merideth Wright
Environmental Judge
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'ENVIRONMENTAL COURT | pviRolMentAL oot
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In re: Entergy Nuclear/ Vermont Yankee - B .
~ Thermal. Discharge permit amendment }- Docket No. 89-4-06 Vtec - -
" (Appeal of Connecticut River Watershed Counml, '} : :
‘ Trout Unlimited (Deerﬁeld/Mﬂlers 349 Ch.), 3
- and szens Awareness Network) -}
(Appeal of New England Coalition }
on Nucdlear Pollution) o
(Cross-Appeal of Entergy Nuclear }
}
}

Vermont Yankee, LLC)

Appella.nts and Cross-Appellant appealed froma decision of the Vermont Agency' '
- of Natural Resources (ANR), approvmv an amendment of a thermal discharge perxmt

- lssued to Entergy Nuclear Vermont Yankee, LLC. Appellants Connecticut River .
§ Watershed Councnl Trout Unlimited (Deerﬁeld/l\/hllers 349 Ch.), and Citizens Awareness ,

- Network are represented by Patrick A. Patenteau, Esq., David K. Mears, Esq., and Justm .
.E Kolber, Esq.; Appellant New England Coahtlon on Nuclear Pollution i is repr&sented by
" Evan J. Mulholland, Bsq.; Cross-Appellant—Apphcant Entergy Nudear Vermont Yarkee,

. LLC is represented by Elise N. Zoli, Bsq., Barbata G. Ripley; Esq. Sarah Heaton ‘.
4 . . Concannon, Esq, and Gwyn Wﬂhams, Esq.; the Wmdham Regional Cormmssxon appeared

- 'through James Matteau and ]ohn Bennett who are not attorneys; the Vermont Agencyof
, Nah:tral Resourcesis represented by Catherine' G]essmg, Esq. and Warren T. Coleman, Esq.; .

g .and ﬂ1e Natural R&sources Board is represented by Iohn H. Hasen, Esq and Daniel D

.' "Dutcher, Esq
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- Appellants have nioved to stay the permit amendment, pending the conclusion of
the merits of tﬁis appeal. The pérmit was issued on March 30, 2006, @d allows the thermal
discharge from Entergy Nucleat/Vermont Yankee to increase the temperature of the

~Connecticut River by an addiﬁbnal 1° F, within a defined measurement area or mxxmg .
.. zone, from June 16 tﬁrough October 14 of each year.! Appellants argue that the stay will
B preserve ! the status quo of Applicants’ previous pernut conditions dunng this litigation,
“which is now scheduled to be heard in late Ianuary and early February” of 2007.
1 The Court must oonsmler the movants' likelihood or substanual pOSSlbllltY of suiccess.
" onthe merxts of this denovo appeal, n'reparable injury that: may occur in the absence of the
B stay, whgthe; the grant of the stay will substantially harm other parties, and whether the
| 's-tay will serve the best interests of the public. Inre Allied Power & Light Co. 132 V. 554,
. 556 (1974), as dxscussed by Justice Skoglund in issuing a stay dunng the pendency of the-
~~ appealinInre Sto;mwgter NPDES Petition, Docket No. 2004-515 (Vt. Supreme Ct. Apnl ’

7, 2005). - ) . .
Appellants have come forward withsufficient evidencetodemonstratea substantial

o possibﬂlty that they. will prevaxl on the merits; that i is, a sufficiently substaritial possibihty
1o examine and weigh ’che oiher factors to be considered i in whether or not fo grant a stay.
 Unlike federal judicial review of agency action, no presumption is afforded the fact thatthe

- "I The underlymg pexmit of whlch this is an amendment expn*ed on March 30, 2006; |
the renewal permit pracess is ongoing and may result in thei issuance of a renewal permit
- before the close of 2006. If and when an appeal is filed from the issuance of the renewal
- permit, we will consider whether it should be oonsohdated with the present proceedings

" V.RECP. 2(b),andseeVR.ECP. .

2 At present the following dates are bemg reserved t’or tlus trial: January 24—26

'Janua:y 30 and 31, February 1 and 2, February 6-9, and February 13-16. Please be prepared
“to discuss whether fifteen trial days will be sufficient and whether the parhes wﬂl beable -

touse these speaﬁc dates
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. .permAit amepdmeﬁt was.issﬁed_. The Court is not charged with determining whefher the
| ANR's decision is s‘uippbrted by substantial evidence in the record as a whole; rather, it is
_ charged with considering the épp]ication denovo, aipplyix\g the éame substanti"}e standards .
~ that the ANR is reqmred to apply. The Applicant will bear the burden of proof that it
quahﬁes for a waiver of the thermal effluent limitation otherwise apphcable toit. |
L Appellants have shown sufficient potential for irreparable m;ury to American shad
‘ in tﬁe Connecticut River, both at present as the juveniles become accustomed. to cooler
B _ _’Water temperatures pﬁor to their niigration down the Riverin the fall, and in fhé summér
-0f 2007 for the growth of the next generation of ;uvemles V
_ On the other hand, the-grant of the stay wﬂl not substanually harm other parues :
_ The consequence to the Apphcant will only be a ﬁnanaal one, and consequently not
_. . n'reparable by deﬁm’aon, in that energy that could otherwise have been sold willhaveto .
. ‘be expended on the operation of the cooling towers. The Applicant will be able to operate
. under its previous permit during the pendency of its renewal permit apphcation, as well ‘
o | as durmg the pendency of the present appeal over its thermal effluent waiver amendment
application. The pubhc will view the plume of water vapor from the cooling tower, but no’
- substantial harm has been shown to result from the mere visibility of the plume to the
: public. No ev1dence of drought conditions or unpalrment of the River, and consequently
.m0 substantial harm to the pubhc interest, has been shown to be occurrmg during present
| conditions, due to the removal of the coolmg water and its _evaporahon, jto the
| atmosphere . | L |
‘The best interests of the pubhc will be served by grantmg the stay so that it is not |
| B only in effect for September and the first half of October of 2006, but so that it remains i m -
effect if tlus matter isnot resolved by the ttmethat adult Amencan shad return to the River
in April to spawn, for the 2007 component of the life cyde of the 2007 cohort of juvenile |

- shad i in the River
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Ttus stay wﬂl remain in effect unhl further order of the Court, without pre;udxce to

_ - any motlons to amend or lift the stay based upon evidence or arguments not a!madx made
" to the Court in the present motion memoranda. The ‘parties should expect that, if any

.- 'mouons are filed based.on any potential trade-off of environmental consequences between
r the use of the air (that is the. coohng towers) and the use of the nver water for cooling

. purposes, such motion w111 be scheduled for an evidentiary heanng

i

o Accordmgly, based on the fcmegomg, it is hereby ORDBRED and AD]UDGBD that .
: Mo'aon for Stay is GRANT ED until further order of the Court. We will hold a telephone -
' :._‘. conference this aftérnoon at 4:30 to discuss this order and »t_he_rellahve_schedulmg of any |
*. other necessary pretrial wor-k,.‘ as well as the scheduled }trial dates, If the parties wish to
" discuss rﬁoving any pf the tyial dates, to the extent pos'éiblg’e they shoulci-be pi'epéred at the
j conference w1th _iﬁe unavailable dates lfof themselves and “their mmesses from mid-

R ebruary through mid-June of 2007.

Done at Berlin, Ve;méynt, this 28% day of August, 2006, -

. MeridethWright . /. -
Environmgntgl Judge
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(Vermont Yankee Nuclear quer Station) ;
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~ below, by U.S. Mail, first class, postage prepaid; by Fed Ex overnight to Judge Elleman; and,
where indicated by an e-mail address below, by electromc mail, on the 29th day of January,

2007.
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Dr. Richard E. Wardwell

Atomic Safety and Llcensmg Board Panel
Mail Stop T-3 F23
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Washington, DC 20555-0001
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Attn: Rulemaklng and Ad_] udlcatlons Staff
Mail Stop: O-16C1

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: secy@nre.gov; hearingdocket@nre.gov

Office of Commission Appellate Adjunction
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U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Sarah Hofmann, Esq.

Director of Public Advocacy
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112 State Stréet, Drawer 20
Montpelier, VT 05620-2601

E-mail: sarah. hofmann@state vi.us

Mitzi A. Young, Esq.

- Steven C. Hamrick, Esq.
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Washmgton DC 20555-0001
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Diane Curran, Esq.

Harmon, Curran, Splelberg & Eisenberg, LLP
1726 M Street NW, Suite 600

Washington, DC 20036

E-mail: deurran@harmoncurran.com




Callie B. Newton, Chair
Gail MacArthur '
Lucy Gratwick
Marcia Hamilton-
Town of Marlboro Selectboard
P.O.Box 518
“Marlboro, VT 05344
E-mail: cbnewton@sover net; marc1alynn@evl net

" Marcia Carpentier, Esq. -

Jonathan M. Rund, Esq. »
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Anthony Z. Roisman, Esq
National Legal Scholars Law Firm
84 East Thetford Road

- Lyme, NH 03768

E-mail: aroisman@nationallegalscholars.com

- Matthew Brock, Esq.
- Assistant Attorney General

Office of the Massachusetts Attorney General
Environmental Protection Division :
One Ashburton Place, Room 1813
‘Boston, MA 02108-1598
E-mail: matthew.brock@ago.state.ma.us

Dan MacArthur, Director
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Emergency Managem’ent
‘P.O. Box 30
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E-mail: dmacarthur@lgc.org

Jennifer J. Patterson, Esq.

- Office of the New Hampshire Attorney General
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Concord, NH 03301
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Matias F. Travieso-Diaz

‘Pillsbury Winthrop Shaw Pittman LLP
- 2300 N Street NW

Washington, DC 20037-1128
E-mail; david.lewis@pillsburylaw.com

matias.travieso-diaz@pillsburylaw.com

Honorary Gregory B! Jaczko, Commissioner
Mail Stop O-16 G15 ,

U.S. Nuclear Regulatory Commission
Washington, DC 20555

-cmrjaczko@nre.gov

Honorary Dale E Kline, Chalrman
Mail Stop O-16 G15 -

U.S. Nuclear Regulatory. Comrmsswn i
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U.S. Nuclear Regulatory Commission
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Honorary Jeffrey S. Merrifield, Commissioner
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Michélle Cronin,” Administrative Assistant for
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91 College Street

Burlington, VT 05401

802 860 1003

802 860 1208 (fax)
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From: HearingDocket

To: mcronin @sdkslaw.com
Date: Tue, Feb 6, 2007 2:43 PM
Subject: RE: Today's filing

Thank you

>>> <mcronin @ sdkslaw.coms> 02/06/2007 2:34:47 PM >>>
Good Afternoon,

| can confirm that the correct document date is 01/29/07. Please excuse the
error on page 32 and amend it if needed.

Thanks,
Michelle Cronin

----- Original Message-----

From: HearingDocket [mailto:HearingDocket@nrc.gov]
Sent: Tuesday, February 06, 2007 2:02 PM

To: mcronin @ sdkslaw.com

Subject: Re: Today's filing

Ms. Cronin,

Please confirm the correct document date. Page 32 of the filing shows that
the document date was 01/29/06. Although the certificate of service
indicates that the filing was sent on 01/29/07, we need verification before
we can make the document publicly available. Thank you.

Rulemakings and Adjudications Staff

Office of the Secretary of the Commission U.S. Nuclear Regulatory Commission

>>> <mcronin @ sdkslaw.com> 01/29/2007 5:04:54 PM >>>
Dear Sir or Madam,

Attached please find an electronic copy of Appellee New England Coalition's
Brief with Exhibits along with a Certificate of Service. This filing was
sent out in hard copy by US mail today, January 29th, 2007.

Thank you,

Michelle Cronin
Administrative Assistant
Shems, Dunkiel, Kassel & Saunders, PLLC
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1/29/2007
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