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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

 
In the Matter of  ) 
 ) 
DAVID GEISEN )  Docket No. IA-05-052 
 ) 
 )  ASLBP No. 06-845-01-EA 

 
NRC STAFF’S FILING IN OPPOSITION TO DAVID GEISEN’S  

APPLICATION FOR THE ISSUANCE OF SUBPOENAS 
 

INTRODUCTION. 
 
 In response to the Board’s direction of January 22, 2003, the NRC Staff asks the 

Board to deny Mr. Geisen’s request for subpoenas of NRC Staff personnel Doug Starkey 

and Ken O’Brien, as Mr. Geisen has failed to make the required showing that 

“exceptional circumstances” exist to warrant deposing them.  Mr. Geisen is simply 

attempting to make an end run around the case schedule to which he agreed, so that he 

can gain privileged information to which he is not yet entitled. 

BACKGROUND

 On January 10, 2007, Mr. Geisen sent a letter (Geisen’s January 10 Letter) to the 

NRC Staff, copied to the Board, that purported to satisfy a direction from the Board 

issued on January 8, 2007, but that also touched upon several extraneous matters.  

One of these extraneous matters concerned eleven individuals identified on page 3 of 

Geisen’s January 10 letter (Eleven Individuals).  The Eleven Individuals were cited in the 

Staff’s Responses to Interrogatories, filed on October 3, 2006.  Geisen’s January 10 

Letter stated that the Staff did not specifically identify the portions of the cited interviews 

and documents that contained relevant information, and asked the Staff to provide the 

following information: (1) identify which of the eleven individuals the Staff intends to call 

as witnesses in its case-in-chief, (2) identify the specific topics those persons are 
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expected to testify on, and (3) identify the specific portions of “the cited interviews, 

testimony or documents of such persons that are allegedly relevant to the issues in this 

matter.”1   

The Staff responded in a letter on January 12, 2007, (Staff’s January 12 Letter) 

pointing out that the information requested by Mr. Geisen was premature because such 

information is not required to be disclosed until the filings of the parties’ roadmaps on 

February 22, 2007, according to the schedule that Mr. Geisen agreed to and that was 

approved by the Board.2  It is also worth noting that Geisen’s Supplemental Interrogatory 

Responses, filed December 15, 2006, did not cite the specific portions of relevant 

documents cited as the factual basis for Mr. Geisen’s interrogatory responses. 

On January 15, 2001, Mr. Geisen sent two letters to the NRC Staff, the second of 

which (Geisen’s Second January 15 Letter) expressed an intent to depose Messrs. 

Starkey and O’Brien because they signed affidavits supporting certain of the Staff’s 

interrogatory responses, which were in some unspecified way related to the Eleven 

Individuals, and because the Staff would not provide the information requested in 

Geisen’s January 10 Letter.  On January 17, 2007, the Staff responded in one letter 

(Staff January 17 Letter) to both of Geisen’s January 15 Letters, stating an intent to 

oppose Mr. Geisen taking depositions of Messrs. O’Brien and Starkey because they are 

enforcement officers, not persons with direct knowledge of the facts underlying our 

enforcement Order.  On January 18, 2007, Mr. Geisen noticed depositions for Messrs. 

O’Brien and Starkey, which the Staff on January 19, 2007, stated would not be attended.  

                                                 
1  Geisen’s January 10 Letter at 3. 
 
2  As stated in “Joint Motion for Adoption of Proposed Case Schedule,” Exhibit 1, filed on 
December 15, 2006, on February 22, 2007, “parties file their respective pre-hearing statements 
containing a roadmap of their case-in-chief, including names and addresses of all witnesses 
(exclusive of impeachment and rebuttal witnesses), deposition testimony to be presented, 
identification of hearing exhibits(exclusive of impeachment and rebuttal exhibits), identification of 
any non-rebuttal or non-impeachment evidence permitted under 10 C.F.R. § 2.711 and 
stipulations by the parties, if any.” 
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Mr. Geisen applied for subpoenas later that day, reiterating that he wished to depose 

Messrs. O’Brien and Starkey to discover (1) which of the Eleven Individuals the Staff 

intends to call as witnesses, (2) the specific topics or issues such persons would testify 

to and (3) the specific portions of any documents, interviews or testimony of such 

individuals that the Staff cited in its responses to interrogatories.3

DISCUSSION. 
 
I. Legal Background 

 Proceedings on enforcement orders are conducted under  Part 2 of 10 C.F.R., 

Part 2, Subpart G unless all parties agree otherwise.4  Per 10 C.F.R. § 2.709(a)(1), the 

NRC Staff, in any proceeding in which it is a party, must make “available one or more 

witnesses … for oral examination at the hearing or on deposition regarding any matter, 

not privileged, that is relevant to the issues in the proceeding.”  However, the deposition 

of any “named NRC personnel” can only be compelled “upon a showing of exceptional 

circumstances, such as a case in which a particular named NRC employee has direct 

personal knowledge of a material fact not known to the witnesses made available . . . .”5   

II. Depositions of O’Brien and Starkey Would Be Contrary to the Regulations 

Applying the express terms of 10 C.F.R. § 2.709(a)(1), Mr. Geisen’s request for 

the subpoena of Mr. Starkey and Mr. O’Brien must fail, as Mr. Geisen fails to manifest 

the “exceptional circumstances” such that would warrant the deposition of either of the 

two named NRC personnel.  Mr. Geisen has not demonstrated that either Messrs. 

Starkey or O’Brien have direct, personal knowledge of a material issue not known by 

                                                 
3  “David Geisen’s Application for the Issuance of Subpoenas,” at 2. 
 
4  10 C.F.R. 2.310(b). 
 
5  10 C.F.R. 2.709(a)(1). 
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other witnesses made available by the Executive Director of Operations (EDO).6  

Mr. Geisen has identified six other current NRC employees he may wish to depose, the 

depositions of whom the Staff does not object to because they have direct knowledge of 

the Fall 2001 events underlying the Staff’s enforcement order.   

Mr. Geisen, by his own admission, is simply seeking privileged attorney work-

product and attorney-client information, attempting to access through Messrs. O’Brien 

and Starkey the minds of the Staff’s case attorneys.  In its October 3, 2006, responses to 

Mr. Geisen’s interrogatories, the Staff asserted attorney work-product objections 

generally,7 and specifically with respect to Mr. Geisen’s requests for the identity of 

witnesses.8   Mr. Geisen never provided the information he now desires from the Staff, 

and he agreed to a schedule in which that information would not be provided until 

February 22, 2007.9  If Mr. Geisen truly found the Staff’s Interrogatory Responses 

objectionable, he should have moved for relief at some point in the last three and one-

half months, and he should have recognized the same deficiencies in his own 

Supplemental Interrogatory Responses. 

III. Subpart G Regulations Apply to Enforcement Proceedings 

 The Board requested the Staff’s position on whether 10 C.F.R. §§ 2.702(h) and 

2.709(a)(1) were intended to apply to enforcement proceedings.  According to 10 C.F.R. 

2.310(b), Subpart G regulations apply to enforcement proceedings as a default matter.  

If the Commission intended other rules to apply to enforcement proceedings, it would 

have created them, or crafted an exception in §§ 2.702 and 2.709.  In fact, an instance 

                                                 
6  Counsel for the NRC Staff has confirmed with both gentleman that they did not have 
involvement in the Fall 2001 events that are the subject of this enforcement proceeding. 
7  See “NRC Staff Responses and Objections to David Geisen’s First Set of Interrogatories and 
Requests for Production of Documents and Things,” October 3, 2006, at 2. 
 
8  Id. at 21 (Responding to Geisen interrogatory 4). 
 
9  See “Joint Motion for Adoption of Proposed Case Schedule,” Exhibit 1, December 15, 2001. 
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of the Commission crafting a specific exception in Subpart G for enforcement 

proceedings can be found in 10 C.F.R. 2.711(d). 

 In any event, depositions in enforcement proceedings should not be taken of 

Staff employees who have no direct knowledge of the matters underlying the 

enforcement order solely for the purpose of gaining privileged information. 

CONCLUSION

In light of the foregoing, the Board should deny Mr. Geisen’s request for 

subpoenas of NRC Staff personnel Doug Starkey and Ken O’Brien, as Mr. Geisen has 

failed to make the required showing that “exceptional circumstances” exist to warrant the 

deposition of each individual. 

     Respectfully submitted, 
 

     /RA by Michael A. Spencer/ 

     Michael A. Spencer 
     Counsel for the NRC Staff 
 

Dated at Rockville, MD 
this 23rd day of January, 2007 

 

 



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

 
In the Matter of  ) 
 ) 
DAVID GEISEN )  Docket No. IA-05-052 
 ) 
 )  ASLBP No. 06-845-01-EA 

 
CERTIFICATE OF SERVICE

 
I hereby certify that copies of “NRC STAFF’S FILING IN OPPOSITION TO 
DAVID GEISEN’S APPLICATION FOR THE ISSUANCE OF SUBPOENAS”in the above 
captioned proceeding have been served on the following persons by deposit in the United 
States Mail; through deposit in the Nuclear Regulatory Commission internal mail system as 
indicated by an asterisk(*); and by electronic mail as indicated by a  double asterisk (**) on 
this 23rd day of January, 2006. 

 
Michael C. Farrar * ** 
Administrative Judge 
Atomic Safety and Licensing Board 
U.S. Nuclear Regulatory Commission 
Mail Stop: T-3 F23 
Washington, D.C. 20555 
E-mail: mcf@nrc.gov  
 
Nicholas G. Trikouros * ** 
Administrative Judge 
Atomic Safety and Licensing Board 
U.S. Nuclear Regulatory Commission 
Mail Stop: T-3 F23 
Washington, D.C. 20555 
E-mail: ngt@nrc.gov  
 
Adjudicatory File * 
Atomic Safety and Licensing Board 
U.S. Nuclear Regulatory Commission 
Mail Stop: T-3 F23 
Washington, D.C.  20555 
 
Office of the Secretary * ** 
Attn: Rulemaking and Adjudications Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop: O-16 C1 
Washington, D.C.  20555 
E-mail: hearingdocket@nrc.gov  
 
 
 

E. Roy Hawkens * ** 
Chief Administrative Judge 
Atomic Safety and Licensing Board 
U.S. Nuclear Regulatory Commission 
Mail Stop: T-3 F23 
Washington, D.C.  20555 
E-mail: erh@nrc.gov  
 
Office of Commission Appellate Adjudication * 
U.S. Nuclear Regulatory Commission 
Mail Stop: O-16 C1 
Washington, D.C.  20555 
 
Richard A. Hibey, Esq. ** 
Charles F.B. McAleer, Jr., Esq. 
Andrew T. Wise, Esq. 
Mathew T. Reinhard, Esq. 
Miller & Chevalier655 Fifteenth Street, N.W.,  
   Suite 900 
Washington, D.C.  20005-5701 
E-mail: rhibey@milchev.com
 awise@milchev.com
 mreinhard@milchev.com  

mailto:mcf@nrc.gov
mailto:ngt@nrc.gov
mailto:hearingdocket@nrc.gov
mailto:erh@nrc.gov
mailto:rhibey@milchev.com
mailto:awise@milchev.com
mailto:mreinhard@milchev.com


 - 2 -

Margaret Parish * ** 
Board Law Clerk 
Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Commission 
Mail Stop: T-3 F23 
Washington, D.C.  20555 
E-mail: map4@nrc.gov   
 

Libby Perch * ** 
Board Staff 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3 F23 
Washington, D.C. 20555 
E-mail: emp1@nrc.gov  
 

 
 
 
       /RA by Michael A. Spencer/ 
       ___________________________ 
       Michael A. Spencer 
       Counsel for the NRC Staff 
 

mailto:map4@nrc.gov
mailto:emp1@nrc.gov


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 450
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for compliance with 10CFR1, Appendix A.  Created PDF documents can be opened with Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


