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1 P-R-O-C-E-E-D-I-N-G-S

2 3:01 P.M.

3 CHAIRMAN FARRAR: Good afternoon,. I'm

4 Mike Farrar, the Chairman of the Licensing Board,

5 appointed to hear the Geisen enforcement matter. With

6 me, as usual, are my brother Judges Roy Hawkens and

7 Nick Trikouros. and our Law Clerk, Meg Parrish,

8 accompanied by a small individual who will make his or

9 her appearance the end of next month. And so we're

10 glad to have her still with us.

11 Staff, it's your motion, who is here for

12 you?

13 MS. CLARK: Yes, this is Lisa Clark for

14 the NRC staff and with me is Brett Klukan.

15 CHAIRMAN FARRAR: Glad to have you-with

16 us.

17 For the Department of Justice?

18 MR. POOLE: Your Honor, I'm Richard Poole

19 with the Environmental Crime Section of Department of

20 Justice. With me at table is Thomas Ballantine,

21 although we're not parties at this proceeding, we're

22 here to answer the Court's questions.

23 CHAIRMAN FARRAR: You helped us last time

24 we were here and we appreciate you being here again.

25 For Mr. Geisen?
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1 MR. HIBEY: Good afternoon, Your Honor.

2 Richard Hibey. With me is Mr. Andrew Wise, Mr.

3 Charles McAleer.

4 CHAIRMAN FARRAR: Okay. We're here today

5 to hear oral argument on what I think is the third

6 motion by this proceeding pending the outcome of the

7 criminal case. That this most recent motion was filed

8 this past Monday, the 8th, in the evening, asked for

9 expeditious resolution because depositions in the case

10 are scheduled to start next Tuesday. We issued an

11 order two .days ago asking Mr. Geisen to file a

12 response by 8 o'clock this morning. In fact, it came

13 in last evening and we appreciate your diligence in

14 getting that in.

15 So with that background, we are going to

16 attempt to make an oral ruling at the conclusion of

17 the argument with the deposition scheduled for Tuesday

18 and at least for my part, I have to be out of town

19 tomorrow with a family member who is ill. So we need

20 to get a ruling out tonight orally, if it's at all

21 possible.

22 Ms. Clark, it's your motion, if you will

23 proceed. We'd like to plan on about a half hour per

24 side.

25 MS. CLARK: Good afternoon. As you
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1 mentioned, this is, in fact, our third stay motion.

2 This is, however, the second stay motion that we have

3 filed on behalf of the Department of Justice, the

4 first one having been filed in March of '06.

5 Since that time --

6 CHAIRMAN FARRAR: Now the second motion,

7 first motion was -- you were carrying the Justice

8 claim that this proceeding would harm their criminal

9 proceeding?

10 MS. CLARK: Correct.

11 CHAIRMAN FARRAR: The second one, if I

12 recall correctly was your claim that because you

13 hadn't gotten enough discovery, your case was being

14 hurt if we went forward and you asked for alternative

15 relief which we, in essence, granted you.

16 Okay, this time, is there any claim by the

17 staff that the continuation of this case will harm the

18 staff's case in front of us or is it as appears in the

19 papers just the Department of Justice's claim that

20 their criminal case will be hurt?

21 MS. CLARK: We are primarily basing this

22 on the harm to the criminal -- the potential harm to

23 the criminal prosecution.

24 However, in our second stay motion, we did

25 make the claim that there was a potential that the
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1 record in this proceeding could be limited and there

2 was a potential of perhaps a -- because of the

3 limitations on the record, due to the fact that key

4 witnesses in this case will not be available to

5 testify, that there could be a ruling that one could

6 later realize was incorrect. And we do continue to

7 believe that there is a public interest in that

8 respect in waiting until the completion of the

9 criminal case.

10 CHAIRMAN FARRAR: But you're moving papers

11 that we got Monday evening don't really make that

12 claim, do they?

13 MS. CLARK: They simply said that we -- to

14 some extent that we were- incorporating our previous

15 arguments, but I didn't- want to restate the entire

16 argument, once again.

17 And to some extent, I think that that

18 claim does coincide with the Department of Justice's

19 concerns with harm to the criminal prosecution.

20 CHAIRMAN FARRAR: Now Mr. Geisen doesn't

21 testify in front -- assume with all these questions

22 that our proceeding goes ahead for purposes of the

23 hypothetical. If he does not testify here, who gets

24 hurt worse? Him or you?

25 MS. CLARK: Him, I believe.
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1 CHAIRMAN FARRAR: But if Siemaszko and

2 Cook don't testify in our proceeding, who gets hurt

3 worse?

4 MS. CLARK: That, I can't say. But there

5 is a possibility that they may testify in a criminal

6 case and there is the concern with the other witnesses

7 here that we don't have -- there are -- we know,

8 transcripts that were -- of testimony taken before the

9 Grand Jury that we don't have available to us. And

10 it's possible that they could provide testimony in

11 this proceeding that's inconsistent with what they

12 presented before the Grand Jury.

13 CHAIRMAN FARRAR: But if there had never

14 been a criminal case brought, you wouldn't be any

15 worse, the record we were going to make would be the

16 record we were going to make and the fact that none of

17 us--

18 MS. CLARK: If there hadn't been previous

19 testimony, that's correct.

20 CHAIRMAN FARRAR: If there had been no

21 criminal investigation whatsoever, then -- and now

22 we're told that the criminal case, there may be some

23 evidence lurking around and it's never going to make

24 it here --

25 MS. CLARK: Right.
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1 CHAIRMAN FARRAR: We're no worse off than

2 we would have been if that criminal investigation had

3 never been launched?

4 MS. CLARK: That's correct.

5 CHAIRMAN FARRAR: We'd go to trial with a

6 record that you all can make.

7 MS. CLARK: That we can make and go

8 forward with.

9 ADMIN. JUDGE HAWKENS: Ms. Clark, I have

10 a procedural question. Did I overlook in your motion

11 the certification that's required by Section 2.323?

12 MS. CLARK: Of consultation with opposing

13 counsel, no, Your Honor, I did not consult with

14 opposing counsel and I understand that's a

15 requirement, but I -- under certain motions I know

16 there will not be agreement, but I did not consult in

17 advance.

18 ADMIN. JUDGE HAWKENS: I'm wondering

19 though the regulation is in the nature of a command.

20 MS. CLARK: That's true.

21 ADMIN. JUDGE HAWKENS: It says a motion

22 must be rejected unless counsel for the movant so

23 certifies.

24 Do we have the discretion to overlook that

25 regulatory command?
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1 MS. CLARK: Yes, I believe so and I

2 certainly ask your indulgence and request that you

3 allow my pleading, despite the fact that it did not

4 contain that certification.

5 Since the time of our initial stay request

6 on behalf of the Department of Justice, there have

7 been a number of circumstances that have changed the

8 factors that weigh in the determination of whether to

9 grant a stay of the proceeding.

10 For one thing, of course, the criminal

11 trial has progressed and really at this point in time

12 the criminal trial is now imminent.

13 CHAIRMAN FARRAR: Let me interrupt you.

14 At this point, we could ask you a lot of questions

15 =--..where you might not be the best witness. Sorry, most

16 knowledgeable witness. Would this -- and we have a

17 lot of questions of that nature.

18 Would this be a good point for you to turn

19 the podium over to your colleagues from the Department

20 of Justice?

21 MS. CLARK: Yes, in fact, I would take you

22 up on that suggestion, if that's okay with the

23 Department of Justice?

24 MR. POOLE: That's fine.

25 CHAIRMAN FARRAR: Okay.
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(Pause.)

CHAIRMAN FARRAR: On page 8 of the staff's

motion, and then there's something like it in your

affidavit. You express concern about the record that

would be created here because the staff doesn't know

everything you know from the Grand Jury proceeding,

you get this misleading record and then you say "such

a record could be used to the disadvantage of DOJ

during the criminal trial. Such a record could also

be the premise for improper findings by this Board,

findings which could be further used to the

disadvantage of DOJ during the criminal trial."

Tell me logically exactly how that could

happen, because that's a -- well, let me say this.

This motion and this affidavit are much more

eloquently and elegantly written than the papers were

on the first stay motion. But we're not --

MR. POOLE: That's a practice.

CHAIRMAN FARRAR: Okay, we're not students

of literature. We're students of the law. And some

of these eloquent statements we have some concern. We

want to explore with you about whether they really

have some substance behind them.

So tell me how the staff -- and don't take

this personally, Ms. Clark -- either the staff's lack
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1 of knowledge or lack of competence in handling this

2 case could come back to haunt you in the criminal

3 case?

4 MR. POOLE: All right, I think it's a

5 common place in litigation that when you have,

6 witnesses making statements on multiple occasions,

7 they're going to come out differently. There are

8 going to be inconsistencies. The inconsistencies can

9 arise because of misrecollection, confusion about the

10 question that was asked, and so it's always a concern

11 when you have multiple verbatim statements of a

12 witness that are developed prior to a trial.

13 Now this case presents that issue with the

14 added twist that these are statements that are going

15 to be elicited by the very same counsel who is going

16 to represent David Geisen as a defendant at the

17 criminal trial. So he'll have the opportunity to seek

18 those inconsistencies and develop them as fully as

19 possible and at trial of the criminal case, to use the

20 transcript developed in the deposition in this case,

21 to impeach that same witness at trial. That's one

22 practical concern that we have.

23 CHAIRMAN FARRAR: Well, but -- okay, he

24 deposes somebody, the witness says something. Now

25 when you get to your trial and the same witness may
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1 say something different here. Now you get to your

2 trial. You have nationwide -- you're not going to

3 introduce that transcript on direct, right?

4 You have nationwide service of process

5. that witness is going to be there --

6 MR. POOLE: Correct.

7 CHAIRMAN FARRAR: If he or she is still

8 alive.

9 MR. POOLE: Correct.

10 CHAIRMAN FARRAR: So they're going to get

11 on. the stand and they're going to say something? Now

12 you will have the transcript of what was said here.

13 They'll have the transcript of what was said here, and

14 as always happens, you say wait a minute, didn't you

15 say something else to the officer or did this person

16 or did that person? They'll say well, yeah, I did.

17 And then you'll have at them and they'll have to come

18 up with an explanation of why they said one thing one

19 time or another thing another time, and that's how it

20 always works. What's the big deal about that?

21 Even if the staff is lacking in knowledge

22 and lacking in competence, and again Ms. Clark, you

23 know, that's the way the matter is presented to us.

24 Even if you're not, you're in the best law firm in the

25 world. You know how to do these things. You spend
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1 your life litigating these things, and when someone

2 gets up and has a conflicting story, I assume you and

3 your colleagues now how to deal with that and

4 straighten it out.

5 Now I don't know how it will get

6 straighten out, it may get straightened out in Mr.

7 Geisen's favor or not. But it will get straightened

8 out unless you and the District Judge are all asleep

9 and let Mr. Hibey pull some things out a hat. That's

10 a kind of a long question, but you know where I'm

11 going?

12 MR. POOLE: And the thing that makes our

13 circumstances in a criminal case a little different

14 from other types of litigation is that we in criminal

15 prosecutions have the burden- of proof beyond a

16 reasonable doubt. The case is tried not before a

17 panel of Judges, but a jury of citizens. It was

18 because of these facts and mindful of these facts that

19 the people who drafted the rules of criminal

20 procedures did not provide for depositions, except in

21 unusual circumstances -- impending death of a witness,

22 somebody who would be unavailable at trial.

23 Otherwise, depositions don't happen in the criminal

24 system because it unbalances the system in a manner

25 that was considered prejudicial for the government.
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1 CHAIRMAN FARRAR: Isn't the criminal

2 system getting more and more expansive? At the time

3 of Campbell versus Eastland, you had the original

4 rules. A year or two later, you had a change in the

5 rules and all the commentators seemed to indicate that

6 if you don't have the problem of witness intimidation

7 and you don't have the problem of creation of perjury,

8 neither of which according to our first ruling do we

9 have here, that things are much more liberal.

10 You now have voluntary open file

11 discovery, which the US Attorney entered into here.

12 So what are we -- and you also have the notion that if

13 the defendant claims a fifth amendment privilege, you

14 might have an inequality of discovery, which can

15 happen. Inequality of -knowledge base, which can

16 happen in some cases.

17 Which of those reasons which underlay the

18 old strict rules, which of those reasons should

19 concern us here. There are a lot of cases where a

20 witness tells conflicting stories and you've got to

21 explain it to the jury. I'm not sure what we're

22 guarding against here.

23 MR. POOLE: Well, first of all let me say,

24 I mean, you brought up open file discovery. We in

25 fact have provided open file discovery and it was
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1 always our concern in this proceeding that we would

2 arrive at the point that we are at today, on the verge

3 of depositions. We were always less concerned about

4 documentary evidence, providing copies of prior

5 statements, and that sort of thing than we were about

6 depositions, because this presents a unique

7 opportunity for defense counsel for a criminal

8 defendant to compel witnesses to answer questions

9 under oath, at a proceeding in which the prosecutor is

10 not present, prior to trial. I mean, that's just

11 different in kind, I would say.

12 CHAIRMAN FARRAR: But the staff did four

13 years of investigation, and you did a Grand Jury

14 investigation where the defendant was not present?

15 MR. POOLE: And that's what the rules

16 provide for.

17 CHAIRMAN FARRAR: Right, but you're asking

18 for an extraordinary remedy. This is not Campbell

19 versus Eastland. Mr. Geisen did not bring this case.

20 The government brought two cases against Mr. Geisen,

21 and our rules say he is entitled to an expedited

22 hearing.

23 So you're asking for an extraordinary

24 remedy and you've got to show some harm to you other

25 than what Judge Rakoff, who used to be a U.S. Attorney
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1 and is now a District Judge, says is the government

2 always looking for the tactical advantage? They got

3 a tactical advantage, they want to hold onto it.

4 Well, that's not -- you've got to convince us that

5 that is a reason to say to Mr. Geisen, so sorry they

6 took your job away effective immediately, but you're

7 just going to have to wait a little while longer

8 because the government needs a tactical advantage in

9 the criminal case which they also brought against you.

10 MR. POOLE: Well, Your Honor, respectfully

11 I would say that you are lumping together and the

12 staff of an independent regulatory agency, with the

13 executive branch of the federal government, the staff

14 of the NRC made its decisions. We didn't ask them to

15 bring this case, and the decision to do so was theirs.

16 CHAIRMAN FARRAR: Is there no public

17 interest in that-decision? As much as we are in favor

18 of Mr. Geisen's procedural rights being honored, I

19 think at the end of the case if the evidence justifies

20 it, you will find it is equally in favor of not having

21 working in nuclear powerplants people who aren't

22 trustworthy. Do you agree that there is a public

23 interest in that?

24 MR. POOLE: I agree that there is a public

25 interest in that.
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1 CHAIRMAN FARRAR: Just like with the SEC.

2 And Mr. Hibey, just like I said to Ms. Clark, assure

3 your client that is not how we are characterizing him.

4- That's our hypothetical question. Just like the SEC

5 cases. I don't have the cite with me, but there was

6 an SEC case where the government said it is more

7 important that the SEC independent agency case go

8 forward to shut down this operation that's defrauding

9 the widows and orphans of their livelihood, than it is

10 to go ahead with the criminal case.

11 So you could make the same argument here

12 that is just as important to keep a bad apple out of

13 a nuclear power plant if it proves to be that, as it

14 is to try to subject him to the criminal law.

15 Why is your case so paramount? Campbell

16 verus Eastland said and we said before, Judge Wisdom

17 was one of the great jurists of the 20th century, but

18 that case was brought -- the civil case was brought by

19 Mr. Campbell as a sham to get to create an opportunity

20 for discovery. That's not the SEC cases and that's

21 not this case.

22 MR. POOLE: Well, that's true, but I would

23 also point out that some of the cases relied on the

24 Court's order, for example, the case in which Mr. --

25 in which Judge Rakoff wrote the quote that you quoted,
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1 was interpreting a rule of civil procedure related to

2 dismissal of a case without prejudice.

3 And in fact, in that case, he granted the

4 motion and allowed the relief the government sought

5 and the practical effect of what he did in that case

6 is rather similar to what we're asking for here. In

7 that case, as I understood it, the government, the SEC

8 would be free to refile at a later date.

9 If here, the staff were to seek dismissal,

10 it's my understanding that they would be barred from

11 later bringing the case against. Mr. Geisen.

12 CHAIRMAN FARRAR: You mean the dismissal

13 because of the kind of veiled threat at page five of

14 your affidavit?

15 MR. POOLE: Well,w e did our best to avoid

16 making it sound like an ultimatum or a threat, but it

17 -is certainly an issue that we would have to confront

18 if stay were denied and we have arrived at a stage in

19 this proceeding where I think the depositions are the

20 thing that concerned us most from the start.

21 CHAIRMAN FARRAR: Okay.

22 ADMIN. JUDGE HAWKENS: Mr. Poole --

23 MR. POOLE: Yes.

24 ADMIN. JUDGE HAWKENS: We have to apply a

25 balance of test here. If we're going to grant the
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1 relief requested, we're going to have to find the

2 reason for delay outweighs the harm to Mr. Geisen.

3 Now we went through this balancing in the

4 past. We reached the decision at that point and it

5 was affirmed by the Commission. So to prevail here,

6 you're going to demonstrate why now the scales have

7 shifted and I'm wondering we've been talking about the

8 reason for delay, why is that factor now entitled to

9 greater weight than it was back when we addressed it

10 previously and the Commission affirmed?

11 MR. POOLE: Well, we now have, I received

12 from NRC counsel a copy of a letter from Mr. Geisen's

13 attorneys in this proceeding. And in which they

14 listed the likely deponents of which there are 26, 13

15 that the staff had said that they intend to depose-and

16 another 13 that Mr. Geisen's attorneys intend to

17 depose or at least some of which they intend to

18 depose.

19 I can represent to you that a great number

20 of those witnesses are people who we would also expect

21 to testify at trial in the criminal case, that their

22 testimony will be significant. All these are facts

23 .which weren't on the table previously.

24 ADMIN. JUDGE HAWKENS: Well, they

25 certainly could have been anticipated.
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1 You knew who the relevant material

2 witnesses were based on the investigation conducted by

3 the staff. So this didn't come as a surprise to you.

4 MR. POOLE: No, it didn't come as a

5 surprise, but if you're asking for specificity, I mean

6 there -- some things have come clear, become clear in

7 the intervening time that enable us to look at the

8 list of people who are going to be deposed and say

9 yeah, those people matter to us.

10 ADMIN. JUDGE HAWKENS: It became clear,

11 but it's not new evidence. To me, it doesn't seem

12 like that alters the balance, that particular factor.

13 MR. POOLE: All right.

14 ADMIN. JUDGE HAWKENS: But is there

15 something else?

16 MR. POOLE: There is. In the intervening

17 time, Mr. Geisen has, as is his right, through counsel

18 has announced that he's going to take the fifth and

19 not testify in this proceeding. Again, I think that's

20 a factor that suggests frankly his likelihood -- well,

21 I'm speaking out of school -- suggests to me as a

22 nonexpert in this forum, that his likelihood of

23 succeeding in this forum is not high and that, in

24 fact, what we're looking at here is really an effort

25 to gain a lopsided informational advantage in this
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proceeding and then use it at the criminal trial

without regard to what really happens here.

CHAIRMAN FARRAR: Okay, lopsided

informational advantage. Let's --

MR. POOLE: I misspoke. Let me withdraw

that -- the lopsided advantage I referred to in my

affidavit was somewhat different.

What they will do is gain the advantage of

taking depositions which would be denied to them in a

criminal case.

CHAIRMAN FARRAR: But the staff will be at

those depositions?

MR. POOLE: Yes.

CHAIRMAN FARRAR: You'll get to read those

depositions?

MR. POOLE: Yes.

CHAIRMAN FARRAR: All those people will

testify at trial, at our trial or most of them -- who

ever will testify. You'll have that transcript and so

you will all go to the trial with the same amount of -

- with the same amount of additional information to

whatever it is you now have, except for the fact that

Mr. Geisen won't testify in front of us. But you have

his interview. He -- the staff interviewed him -- you

may not always have this for the criminal defendant.
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1 You have -- the staff has his interview from four

2 years ago.

3 So I'm not -- I don't know what happens --

4 well, here's how we-started our earlier decision. The

5 government had a lopsided advantage when we started.

6 You had the Grand Jury deal. They had the 01

7 investigation. Mr. Geisen had relatively little.

8 He's gotten more information, but what does he have

9 that makes it unfair to the government to proceed and

10 how -- whatever that balance is be upset by these

11 depositions.

12 Both sides will be able to take

13 depositions, whatever emerges, emerges. And with all

14 the -- we may have conflicting versions from different

15 witnesses. They told something to the 01 investigator

16 four years ago. They say something different at

17 deposition. They come in here and say something else.

18 You'll sort that out at the criminal

19 trial. I assume you will. That's your business.

20 That's the District Judge's business. That happens a

21 lot.

22 I am at a loss to see what's behind the

23 eloquent statements in the motion and the affidavit

24 other than you don't like that this is going this way

25 and this is not the way you like to do your criminal
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1 cases. You like to have -- you like to have a big leg

2 up. Okay, fine. You can have that in most cases, but

3 not in the case where the independent agency says

4 we've got to get this guy out of the power plant

5 instantly. He's a -- they don't use these words, but

6 he's a clear and present danger. That's -- there's a

7 public interest in that.

8 You keep citing to us the public interest

9 in enforcement of the criminal law. The staff, I

10 think would say, there's a public interest in

11 enforcement of the NRC's regulations against bad

12 apples in nuclear power plants. And I would say

13 you're both right and there's a public interest in

14 that person who is the target of both of those being

15 able to defend-himself in a proper manner.

16 MR. POOLE: I agree with all of that Your

17 Honor. The only issue is whether balancing those

18 interests would lead to this tribunal, granting a stay

19 until after the criminal case is over.

20 CHAIRMAN FARRAR: Tell me when the

21 criminal case will be over?

22 MR. POOLE: Well, we presently have two

23 alternative trial dates. I cited them in the

24 affidavit. I believe one is April and one is June.

25 CHAIRMAN FARRAR: Okay.
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1 MR. POOLE: We have a hearing scheduled on

2 the 6th of February and I think we'll know more about

3 where we're headed for trial date at that time.

4 CHAIRMAN FARRAR: There's a severance

5 motion? Is that still pending?

6 MR. POOLE: The severance motion and a

7 motion related to multiplicity.

8 CHAIRMAN FARRAR: Yes. Now if those are

9 granted and I guess they frequently are, it's possible

10 Mr. Geisen might not go -- and then the District Judge

11 has some conflict where some TRO or something comes in

12 and he has to put off the trial. We're already one

13 year, Mr. Geisen, got a five year sentence from the

14 staff and one year he served already.

15 . Couldn't it very well be, depending on

16 what happens on February 6th and the severance and the

17 multiplicity that-t's another year before he gets his

18 hearing here, if we don't go in March?

19 MR. POOLE: Well, Your Honor, I can't make

20 commitments to you about things that aren't within my

21 control.

22 And -- but the Court did set those

23 alternative trial dates in the belief that one or the

24 other should work, at least that's what was said at

25 the time.
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1 CHAIRMAN FARRAR: Well, my experience is

S 2 when a District Judge sets April 16th and already has

3 a fallback, there's a lot of reasons District Judges

4 and I worked for one who I love very much, don't love

5 to tackle two-week complicated trials. If something

6 comes up that it gets, you know, that it can get put

7 off, well, let's not do April, let's do July. And

8 then you have severance. You're looking at another

9 year.

10 MR. POOLE: Well --

11 CHAIRMAN FARRAR: Is that --

12 MR. POOLE: The severance motion, I'm not

13 ready to concede that that's going to be granted, but

14 --

15 CHAIRMAN FARRAR: They have conflicting

16 stories.

17 MR. POOLE: -- further delays.

18 CHAIRMAN FARRAR: Are they pointing the

19 finger at each other?

20 MR. POOLE: Yes, there are inconsistent

21 defenses and the case law -- that's my next question,

22 in that situation, you usually grant severance or not

23 grant severance?

24 CHAIRMAN FARRAR: The case law says that

25 essentially, unless you can show something more than
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1 merely inconsistent defenses, then that doesn't

2 justify severance.

3 MR. POOLE: But if I may, let me address

4 another issue and that's the practical problem of --

5 CHAIRMAN FARRAR: First address where why

6 granting this stay would be fair to Mr. Geisen?

7 He may be as guilty as can be, but he's

8 entitled, under our rules, he's entitled to come in

9 here and take a shot at what the staff did to him.

10 And I don't say that in a pejorative sense. He's

11 entitled to take his shot.

12 If we grant your motion, we may be looking

13 at another year. It's already been a year. You work

14 for the Department of Justice. Tell me what the

15 justice in that is.

16 MR. POOLE: Well, with respect to that,

17 let me say this. That we have a pretty significant

18 practical problem preparing for trial while the

19 hearing and depositions are going on. In fact, now

20 that we have --

21 CHAIRMAN FARRAR: That's buried in the

22 eleventh paragraph of your affidavit, like it's a

23 throw in. If that was point number one, that said

24 hold on, the whole preparation of the criminal case is

25 now turned topsy-turvy, we can't go forward. Here was
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1 our schedule to talk to these witnesses and sit down

2 with them. When we sat down with the staff, granted

3 you weren't there, but we said okay, we've got to get

4 our case over fast enough so that it won't interfere,

5 while we're writing .our opinion, you all can be

6 preparing for trial.

7 So tell me why this point that you've now

8 said is another major point is at the bottom of

9 paragraph 11?

10 MR. POOLE: Well, frankly, it's at the

11 bottom of paragraph eleven because trial dates are

12 uncertain and I'm going to know more on the sixth of

13 February, which isn't very far away. But I'm told by

14 staff that with the new additions to the list of

15 depositions, they think it unlikely, I don't want to

16 misquote counsel, but difficult at best and probably

17 unlikely that those depositions would be completed

18 within the deadlines set by this Board. But I think

19 I should let Lisa Clark speak to that.

20 CHAIRMAN FARRAR: That's a good point.

21 Let me ask her a question. Ms. Clark, were you

22 satisfied with the letter you got yesterday? The one

23 we had ordered that you be given the so-called ten

24 witness list?

25 MS. CLARK: I don't know that I'm prepared

* NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



556

1 to say whether I think that is a satisfactory

2 response, but what I've been doing is trying to assess

3 how our deposition schedule will be impacted. We were

4 initially thinking that Mr. Geisen would be deposing

5 one or two people, and we have been working hard to

6 schedule our depositions.

7 CHAIRMAN FARRAR: I can't believe that

8 people don't turn off their cell phones.

9 (Off the record.)

10 CHAIRMAN FARRAR: Back on the record. I

11 think the same Ms. Grant had not turned off the cell

12 phone, so I apologize to all of you. Go ahead.

13 MS. CLARK: We were just talking about our

14 schedule. We have tentatively set dates for

15 depositions, and I will say that we have on some days

16 when there are three depositions on the same day, so

17 this is a very aggressive schedule that may not be

18 enough. But not accounting for any expert depositions

19 on our part, we have now 13 open days in the entire

20 deposition schedule.

21 So just -- since we've just gotten this

22 list, this will of course require consultation with

23 the counsel and these other witnesses. So it's going

24 to be difficult, I think, to be assured that we're

25 going to be completed all of our depositions by
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1 February 20th.

2 CHAIRMAN FARRAR: But by then we may know

3 how firm the April 16th date is? If I recall, we had

4 worked at this aggressive schedule to make sure we got

5 our trial wrapped up sufficiently in advance, not to

6 interfere with an April 16th District Court trial. Do

7 you expect, Mr. Poole, that on February 6th that you

8 get oral rulings or be taken under submission, what

9 happens there?

10 MR. POOLE: I would expect not to get oral

11 rulings. That would be for motions of this sort, that

12 would be the exception.

13 CHAIRMAN FARRAR: Okay, go ahead Mr.

14 Poole.

15 MR. POOLE: Well, I think that concludes

16 the remarks that I have to make to you.

17 CHAIRMAN FARRAR: Well, you were going to

18 start to talk about your need to work with the

19 witnesses. We had our trial scheduled to finish on

20 March 21st, so as to provide an open period of about

21 25 days, 3 to 4 weeks in advance of the criminal case

22 if it went on April 16th. That's not sufficient?

23 MR. POOLE: Well, you know the problem is

24 when you bring in a witness to prepare for a trial,

25 typically they're coming in as volunteers. You can't
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1 tell them, you know, here's your night, I'm going to

2 talk to you this day. So yes, I would expect to spend

3 more time than that preparing for trial, and pre-

4 trialing witnesses. -

5 ADMINISTRATIVE JUDGE HAWKENS: Mr. Poole,

6 because it sounds like the trial date remains open as

7 far as we have two possibilities of potential dates,

8 one in April and one in June or July, you said?

9 MR. POOLE: June. It's in my affidavit.

10 ADMINISTRATIVE JUDGE HAWKENS: All right.

11 One in April and one in July, but it hasn't been

12 determined yet which it is, so it remains up in the

13 air.

14 Would there be a harm to your case if you

15 determined based on this administrative proceeding

16 going forward that you were elected to go forward with

17 that July date as opposed to the April date? Would

18 that harm your prosecution?

19 MR. POOLE: If I understand your question

20 correctly, it may be based on a false premise. I

21 mean, it's not up to me to decide which of those dates

22 becomes the trial date.

23 ADMINISTRATIVE JUDGE HAWKENS: It's not?

24 MR. POOLE: No.

25 ADMINISTRATIVE JUDGE HAWKENS: What will
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1 determine that?

2 MR. POOLE: The Courts have two trial

3 dates because there was at the time of the April date,

4 I mean the Court would have preferred to just said

5 April. But there was another high profile terrorism-

6 related case being tried in the came Courthouse, using

7 some of the same counsel during that time period.

8 There was at the time these alternate dates were set

9 in expectation that that trial would be continued. I

10 don't know the reasons why, but that's what we were

11 told. And that's why there were two dates set.

12 ADMINISTRATIVE JUDGE HAWKENS: Let me ask

13 you about one of the --

14 MR. POOLE: I might mention that one of

15 the conflicts that the Court sought to avoid by

16 setting those alternative dates was conflict for Mr.

17 Geisen's local counsel in Toledo, who as I understand

18 it, was one of the counsel involved in the terrorism

19 case.

20 ADMINISTRATIVE JUDGE HAWKENS: One of the

21 things you rely upon in your affidavit is the lack of

22 access by the NRC staff to the Grand Jury material?

23 MR. POOLE: Yes.

24 ADMINISTRATIVE JUDGE HAWKENS: Why is that

25 significant? Why is that significant as a factor in
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1 requiring delay in your eyes in this case?

2 MR. POOLE: Well, it's a set of verbatim

3 statements by witnesses before testifying in secret

4 before our Grand Jury. Some of them compelled to

5 testify. Wait a minute, let me take that back. I

6 don't think anybody was compelled to testify over an

7 assertion of the fifth amendment. But certainly they

8 were pursuant to a Grand Jury subpoena. And defense

9 counsel is in possession of these as part of the

10 normal discovery that we provide in a criminal case,

11 the open file discovery that the Judge referred to..

12 And they are unavailable to staff so that

13 to the extent there were discrepancies and those

14 transcripts that developed from the testimony in those

15 transcripts that developed, counsel would not be in a

16 position to say well, didn't you say to the Grand Jury

17 on such and such a date that this other set of

18 affairs, state of affairs pertained --

19 ADMINISTRATIVE JUDGE HAWKENS: It's clear.

20 It's more imminent now that that will occur, but

21 that's not new. That was something that was certainly

22 contemplated in our earlier analysis.

23 MR. POOLE: That's correct, and the

24 earlier statements, I believe, had a flavor, I mean

25 orders had a flavor that, you know, the harm is
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speculative. I simply think it's less speculative now

than it was then.

CHAIRMAN FARRAR: Is it less speculative

or just more imminent?

MR. POOLE: Both.

ADMINISTRATIVE JUDGE HAWKENS: Mr. Geisen

and his opposition to your motion said the remedy for

that was in your hands. You could have sought an

order from the District Court.

MR. POOLE: To disclose the Grand Jury

transcripts for use in this proceeding?

ADMINISTRATIVE JUDGE HAWKENS: Yes.

MR. POOLE: To do so before a criminal

trial, when the criminal trial was imminent would be

unprecedented to my knowledge.

ADMINISTRATIVE JUDGE HAWKENS: What is the

standard for the governance of the District Court to

release that material?

MR. POOLE: Well, the Court has a fair

amount of discretion. I'd have to look at the statute

to tell you the exact language of the rule, but I can

tell you this. It does -- the applicable section

allows disclosure for use in another case before a

Court or tribunal.

One issue that I haven't run to ground is
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1 whether this Board would constitute such a Court or

2 tribunal under that rule of criminal procedure. I

3 don't know the answer to that and my preliminary

4 research hasn't led me to a confident answer.

5 CHAIRMAN FARRAR: Wouldn't you though have

6 been in better position to make this argument if, in

7 fact, you had gone to the District Judge and asked for

8 this and the District Judge said what are you talking

9 about, get out of here. I've never granted one of

10 those before and I'm granting this one. Wouldn't you

11 be in a better position to say well, you did the best

12 you could?

13 MR. POOLE: Well, frankly, it really runs

14 contrary to the whole trust of the case law that's

-15 developed around Grand Jury secrecy to provide before

16 -- once a criminal case has occurred, the facts are on

17 -the public record. The transcripts, some of them will

18 be used, have been used publicly in a trial. The

19 reasons for continuing Grand Jury secrecy are much

20 less.

21 In this circumstance, if we were to seek

22 pre-trial disclosure order, a trial might never occur

23 and those transcripts would nonetheless be on the

24 public record, having been used in this proceeding and

25 the reason -- the Grand Jury process is by its nature
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1 designed to serve the needs of criminal justice system

2 and these disclosure orders are the exception, rather

3 than the rule.

4 CHAIRMAN FARRAR: Suppose then, because

5 you didn't ask or the District Judge didn't grant it,

6 you don't have an order like that. And so Ms. Clark

7 goes to the trial and some witness either deposition

8 or the trial is able to worm his or her way out of the

9 questions and gives some answer that could have been

10 challenged if she had the Grand Jury transcripts. So

1.1 she fails to do that through no fault of her own, she

12 didn't have the information.

13 And we even -- maybe that's crucial to her

14 case. We make a decision and one way or the other.

15 Now you have the criminal case. And the

16 person gets up and says the same thing at your

-17 criminal case that he said when questioned by Ms.

18 Clark. You've got him. You nail him right there.

19 But then you tell the Grand Jury this, there's a

20 conflict in your testimony. How are you hurt? She's

21 hurt, but she's not here complaining.

22 How are you hurt?

23 MR. POOLE: Well, I'm hurt if that's a

24 government witness and I'm trying to persuade the jury

25 that this witness knows what he's talking about and
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1 he's made inconsistent statements in a circumstance in

2 which he hasn't had the opportunity. You see, when we

3 prepare for trial, I mean we have these witnesses re-

4 read the Grand Jury transcript before they testify so

-5 they recall their earlier testimony. You know, these

6 events happened more than five years ago and the Grand

7 Jury testimony may have happened several years ago,

8 closer in time to the original events.

9 And the likelihood of developing those

10 inconsistencies at trial is less because of that. In

11 this circumstance, we're creating inconsistencies

12 where none might otherwise exist and --

13 CHAIRMAN FARRAR: Can't you look at it --

14 MR. POOLE: When it's a government witness

15 that I've got on the stand and I need his testimony to

16 convince a jury beyond a reasonable doubt, these

17 inconsistencies matter.

18 CHAIRMAN FARRAR: Couldn't you look at it

19 the other way? I thought I just read about a 20-year-

20 old murder case where they went back and interviewed

21 a key witness and the key witness who turned out to be

22 the murderer had a totally different story 20 years

23 later, because she had forgotten the lie that she had

24 told 20 years earlier, so maybe we didn't want her

25 being refreshed with her previous testimony.
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1 Everything you say can go both ways. Who

2 is to say that the testimony given then when the facts

3 were fresh and people may have been trying to cover

4 for each other was -- that that was true and now their

5 recollection five years later is false. Couldn't it

6 have just as well be the other way?

7 Or if there is an inconsistency, can't you

8 ask them to explain it? Sometimes it's simple?

9 MR. POOLE: Sometimes it's simple.

10 ADMINISTRATIVE JUDGE HAWKENS: Mr. Poole,

11 in the scale --

12 CHAIRMAN FARRAR: Should we care if your

13 job isn't simple? This guy may be the worst actor

14 that ever was, but why should we care if your job

15 isn't simple?

16 MR. POOLE: All I can do is refer you back

17 to Campbell v. Eastland that says that the public

18 interest in having the criminal justice system run

19 well according to the precepts and underlying rules of

20 procedure, that that public interest is an important

21 one. Not that the NRC's interest isn't also

22 important.

23 CHAIRMAN FARRAR: Both of these, you keep

24 talking about like, gee, Mr. Geisen is in here with

25 his -- he's trying to defend his private interest in
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1 here. No, he isn't. The staff had a public interest

2 in bringing this case against him and as part of that

3 playing out, he's defending himself. You had a public

4 interest in bringing a. criminal charge against him.

5 As part of that, as part of that he is trying to

6 defend himself. That's not a private interest. And

7 under that system you talked about, isn't your job

8 supposed to be hard?

9 MR. POOLE: I don't know if it is supposed

10 to be hard or easy.

11 CHAIRMAN FARRAR: Well, you've got an

12 awful burden of proof they've stuck on you, and people

13 don't have to testify.

14 MR. POOLE: That's true.

15 CHAIRMAN FARRAR: You can't beat them up

16 in the back room and make them confess. And there was

17 a time in America when that was how we did things.

18 And we said well, your job is going to be harder than

19 that. And so you're saying now here it's going to be

20 too hard for you to deal with inconsistent statements

21 that the person might make in our depositions or our

22 trial? That should be child's play for you.

23 MR. POOLE: Let me take a run at it from

24 a slightly different angle. It may help. I mean,

25 when we indict a case we look closely at the evidence
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1 that we gather during the investigation, Grand Jury

2 transcripts and elsewhere, and make our indictment

3 decisions based on assumptions of the state of the

4 evidence we will be able to present it to trial.

5 Intervening events, such as this one, that

6 provide discovery that's outside the bounds of what

7 the rules of criminal procedure provide really create

8 a new circumstance that as prosecutors, we're unable

9 to anticipate when we indict a case. I would submit

10 to you that that's why we're here.

11 ADMINISTRATIVE JUDGE HAWKENS: We can

12 appreciate that, but again, that's not new. It

13 remains as valid now as it was several months ago when

14 we found it -- did not weigh sufficiently in the

15 scales to overcome the prejudice to Mr. Geisen.

16 Let me follow up. You've been focusing on

17 the harm to the government, and I'm wondering do you

18 have any arguments to say the prejudice to Mr. Geisen

19 is less weighty now and therefore would justify

20 finding in the government's favor?

21 MR. POOLE: Well, certainly Mr. Geisen's

22 indication that he's willing to accept an adverse

23 inference in this case rather than-to testify has to

24 affect the likelihood of a positive outcome for him.

25 This is not my tribunal. I'm not in the position to
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tell you your job, but I've got to think it doesn't

help him.

ADMINISTRATIVE JUDGE HAWKENS: I didn't

understand. You said increase the likelihood of a

positive outcome for him?

MR. POOLE: No, negative outcome.

ADMINISTRATIVE JUDGE HAWKENS: Okay. I

misunderstood. I'm sorry.

MR. POOLE: Didn't mean to be confusing,

but I mean that along with the unrealistic deposition

schedule, the fact that defense counsel will himself

have to prepare for defending the criminal case,

suggests to me that this is really not defending him

before this tribunal. It's really about getting

discovery-for the criminal case.

ADMINISTRATIVE JUDGE HAWKENS: That goes

to reason for delay, but doesn't really indicate that

it is less prejudice to him.

MR. POOLE: I would suggest that it would

be less prejudice if he doesn't anticipate actually

trying this case before the criminal trial, or if he

in fact, as a result of his decision not to testify,

if he doesn't even expect to prevail in this case and

is here for other reasons.

CHAIRMAN FARRAR: You said something a
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1 moment ago that you have certain matters in front of

2 you when you decide to go forward and try to get an

3 indictment from the Grand Jury. And now you were

4 -...... concerned that there would be new information that

5 kind of puts everything in a different.- light. I

6 thought that was a good thing, if the prosecutor finds

7 out that there is new information that means maybe the

8 indictment should have been brought, that we all say

9 good. The system worked. New information came out.

10 The fellow was indicted, now he's not indicted. He's

11 happy and justice prevailed.

12 What's wrong with new information? Judge

13 Trikouros is not a lawyer and he asked me the other

14 night and I was unable to tell him. He said wait a

15 -minute, you get more information which leads to a

16 better approach to the truth and that's bad under the

17 law? I didn't have an answer for him.

18 MR. POOLE: With all respect, that's not

19 a wholly accurate characterization of what is going to

20 happen here. What is going to happen is that my

21 opposing my counsel in the criminal case will have an

22 opportunity to depose the witnesses that the

23 government expects to present at the criminal trial,

24 a circumstance where I am not there to correct the

25 record, and a circumstance where he has access to
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1 information that NRC staff does not have, and the

2 opportunity to create a record that is self-serving.

3 So while you propose it as what's wrong

4 new information, it sounds harmless enough. But we

5 view it differently.

6 ADMINISTRATIVE JUDGE HAWKENS: I want to

7 acknowledge that the Commission does have a policy of

8 deferral to the professional views of the Department

9 of Justice, and we do appreciate that. Do not mean to

10 be giving you personally a hard time, but we also have

11 the . obligation to probe your statements in your

12 affidavit, Mr. Poole. We're very grateful that you're

13 here.

14 MR. POOLE: I understand your concern.

-15 Anything further?

16 ADMINISTRATIVE JUDGE TRIKOUROS: I have

17 one question. This grand jury information seems to

18 come up over and over again. Were there many

19 witnesses at the Grand Jury trial? In other words,

20 we're looking at 26 potential witnesses here. Did

21 they all testify before the Grand Jury?

22 MR. POOLE: It really would be

23 inappropriate for me to tell you who testified before

24 the Grand Jury, but I could tell you it was an

25 extensive and lengthy investigation.
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MR. POOLE: With many witnesses.

ADMINISTRATIVE JUDGE TRIKOUROS: And-the

witnesses were both staff and industry?

MR. POOLE: I think that's one question

farther than I should go under the rules of criminal

procedure.

ADMINISTRATIVE JUDGE TRIKOUROS: Okay, but

the answer to the previous answer said that it was a

lengthy investigation, but it didn't -- but you

stopped short in that answer of saying how many of the

people who were investigated actually appeared in

front of the Grand Jury.

MR. POOLE: I think for me to do that

would be to disclose a matter occurring before the

Grand Jury --

ADMINISTRATIVE JUDGE TRIKOUROS: I just

want to make sure that your answer didn't did not go

to that.

MR. POOLE: I intended not to answer that

witnesses?

question.

question.

that would

ADMINISTRATIVE JUDGE TRIKOUROS: One other

I understand that having 26 depositions

not have normally taken place, if I
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1 understand the process correctly, will in essence

2 provide a significant loss of control on your part in

3 conducting your trial? I think that's what you said.

4 MR. POOLE: That's. a fair

5 characterization.

6 ADMINISTRATIVE JUDGE TRIKOUROS: Okay.

7 And that's very significant for you and I can

8 understand that. And it is a disruption of the normal

9 process under which you would be working, apparently.

10 So that is significant to you. I concede. The -- all

11 of the interviews that took place over the four-year

12 or so period prior to- the enforcement proceeding, the

13 enforcement order, they're on the record as well. I

14 believe that everybody has those interviews. So, to

15 the extent that those are the same or the information

16 in those is the same as the information that would be

17 provided by those depositions, it seems to me that

18 conflicting information may have to be dealt with by

19 you regardless of the twenty-six additional

20 depositions. I'm sure there is a significant overlap

21 between --

22 MR. POOLE: There are already many witness

23 statements out there. And the thing that's different

24 about these is that these will be, again, depositions

25 by a defense counsel who at this point is very
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1 focussed on defending a criminal case with specific

2 charges and specific allegations. Those previous

3 interviews that, as you say, all the parties have

4 didn't have that focus.

5 CHAIRMAN FARRAR: Mr. Poole, suppose we

6 stop things now. We would lose seven-plus weeks

7 between now and the start of our trial, March 7. We'd

8 then wait at least until the end of April so that

9 would be four months. In other words, we'd restart

10 four months later than where we are now if we waited

11 until the criminal trial. If during that time the

12 criminal trial gets put off, then we would lose eight

13 months. What do we do? How do we ignore that?

14 You know, a year ago, you -- or nearly a

15 year ago, we were told about the- Speedy Justice Act

16 and when the indictment was and there were 70 days

17 until trial. And we didn't buy that. And now we're

18 looking at an eight-month, another eight-month delay.

19 How does that balance against your wanting to do your

20 case in a way in which you have more control?

21 MR. POOLE: Well, with respect to the

22 delays, again, I, all I can do is say that those are

23 not within my control. What is within my control is

24 my ability to prepare for and present a criminal case

25 and to the extent I'm deprived of some of that, I'm
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1 here to tell you about it.

2 CHAIRMAN FARRAR: Are you at all concerned

3 about -- I don't thinkthe brief mentioned it, are you

4 at all concerned about collateral estoppel? Or are

5 you convinced that if Mr. Geisen wins here, I think we

6 said this only half facetiously before, he'd go to the

7 District Court and say they're not real Judges, the

8 issues were somewhat different and the, and the

9 evidence, we have different evidence. I mean, are you

10

11 MR. POOLE: Well, you know it's

12 interesting, NRC staff showed us the collateral

13 estoppel argument that they wanted to make. And my

14 first reaction to it was, well that's ridiculous,

15 that's not going to work. Then I went and looked at

16 the cases and it seemed, it seemed much more real

17 after I looked at the cases. I mean, as I recall,

18 they're limited cases and not from the relevant

19 jurisdictions, but although I've never seen that

20 happen personally, it presents some concern.

21 CHAIRMAN FARRAR: Because we could, if

22 that, if that were a concern, we could address that by

23 going forward with depositions, going forward with the

24 trial and simply withholding issuing a ruling until

25 after the criminal trial, after an April criminal
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.1 trial, not after a July or later criminal trial. So

2 that, that would solve in large measure any lurking

3 collateral estoppel issue, would it not?

4 Say, okay, we'll go full speed ahead here,

5 try to get through the depositions. We can't get

6 through, you know if Ms. Clark is right and we can't

7 get through the depositions and can't have our trial

8 and our trial begins to interfere with the District

9 Court trial and the District Court sends word to us,

10 however, through you all or however that's done and

11 says, look I've got a trial going on April 16th, shut.

12 your thing down, we, you know we might shut down.

13 And so, if it does go April-sixteenth, we

14 could just, and we'd get our trial done, we'd just

15 issue a decision -after the jury comes back. Would

16 that solve your collateral estoppel problem?

17 MR. POOLE: You know, as a criminal

18 lawyer, I mean the concept of collateral estoppel in

19 one of my cases is, is so foreign to me that I, I

20 find it difficult to answer your question, but I

21 appreciate the spirit in which you asked it.

22 CHAIRMAN FARRAR: I assume that that the

23 SEC does investigations as, this guy was not even in

24 the trading business, you know, we fingered the wrong

25 person.
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1 MR. POOLE: Yes.

2 CHAIRMAN FARRAR: And that goes over to

3 you and, you know, the defendant would go to the

4 District Judge and says the SEC says you've got the

5 wrong guy. I assume that kind of, you know, there are

6 instances where some kind of estoppel works against,

7 against the government, but, just a thought, maybe Mr.

8 Hibey can address it. We've gone way over. Do you

9 have anything you'd like to say to wrap it up?

10 MR. POOLE: I don't, Your Honor, but if

11 you have further questions, I'll be here.

12 CHAIRMAN FARRAR: We'll probably think of

13 some and we appreciate your efforts. Why don't we

14 take, we've gone over our time, let's just take a very

15 quick 5-minute recess. We'll be right back.

16 MR. POOLE: Thank you.

17 (Whereupon, the proceedings in the

18 foregoing matter went off the record at 4:06 p.m. and

19 went back on the record at 4:14 p.m.)

20 CHAIRMAN FARRAR: Okay. We are back on

21 the record. Mr. Hibey?

22 MR. HIBEY: Good afternoon, Your Honors.

23 I would like to say at the-outset that we are here to

24 win the case. Here. Then, we're going to go to

25 Toledo, and we're going to win it there. You should
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1 make no mistake about our intention in that regard.

2 The suggestion. that somehow we are acting to use this

3 as a stalking horse is cynical, fanciful, and has no

4 _ basis.

5 In addition, I never said that I would

6 accept the adverse inference that comes or that is

7 available to a finder of fact when a defendant does

8 not testify in a civil proceeding.

9 CHAIRMAN FARRAR: I think we said the

10 Staff would be free to request that we draw an adverse

11 inference, and we never said --

12 MR. HIBEY: Exactly.

13 CHAIRMAN FARRAR: Right. Okay.

14 MR. HIBEY: You are free to accept or

15 -reject --

16 CHAIRMAN FARRAR: Right.

17 MR. HIBEY: -- the argument that flows

18 from the fact that he did not or is not going to

19 testify. But please understand, I'm not standing up

20 here and saying that when I argue, if there is room

21 for an argument at the end of it all, that I'm going

22 to say, oh, yeah, you're going to have to decide that

23 he -- bad things about him because he didn't testify.

24 CHAIRMAN FARRAR: Let's go back --

25 MR. HIBEY: No way.
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1 CHAIRMAN FARRAR: Let's go back to your

2 first point. Suppose at the end of depositions you

3 came in with a stay motion that said you're worn out

4 from the depositions, the criminal trial is upon you,

5 and while you appreciated the Board's efforts to give

6 you an expedited hearing, time has passed that by. We

7 didn't quite make it, and you'd like a stay. And cite

8 to us the numerous times we've said that the right to

9 an expedited hearing is basically yours. What would

10 we do with such a motion?

11 MR. HIBEY: It's hard for me to imagine

12 under the circumstances my making it, so I don't

13 really understand the thrust of the question. We have

14 proceeded in as expeditious a fashion as we thought

45 the circumstances would allow. We're proceeding that

16 way. We know what's ahead of us between now and trial

17 time before this Board. We're prepared to absorb all

18 the pressure associated with that.

19 The idea of asking for a stay doesn't make

20 any sense from our standpoint, so I'm sorry, I must

21 miss the gist of your question, Your Honor. I just

22 don't know what to tell you in that regard.

23 The idea of a stay, I mean, is -- I was

24 thinking of it in terms of the way it was put to

25 counsel here, and that -- in that respect I can give
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1 you some more insight for why a stay is not

2 acceptable. Assume for the moment the case -- that

3 you would entertain a stay until such time as the

4 criminal case is over.

.5 The criminal case is going to be over --

6 it could be over, and I pray that it will be over,

7 after the jury returns a verdict of not guilty, in

8 which case six weeks after trial has begun, because

9 that's what they estimated the case would take, he

10 would be -- Mr. Geisen would be acquitted.

11 CHAIRMAN FARRAR: What, you've got a six-

12 week criminal trial?

13 MR. HIBEY: Yes.

14 CHAIRMAN FARRAR: How are we doing a two-

15 week trial here? Differently,-apparently.

16 MR. HIBEY: But --

17 CHAIRMAN FARRAR: And while Ms. Clark may

18 have been happy with the -- or not noticeably unhappy

19 with the letter of Wednesday, that struck me as a --

20 whether it responded to our mandate or not, it struck

21 me as an awful lot of witnesses to cram into two

22 weeks.

23 MR. HIBEY: Well, it was in the spirit of

24 giving a disclosure responsive to the Court's

25 request --
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1 CHAIRMAN FARRAR: Right. But you --

2 MR. HIBEY: -- that we identified

3 people --

4 CHAIRMAN FARRAR: Are these people --

5 MR. HIBEY: -- who may or may not be

6 called as witnesses. And I think that's what we said.

7 But we wanted to respond to this central witness

8 concept that the order had promulgated.

9 CHAIRMAN FARRAR: You know, when we have

10 a technical case, predicting future accidents to --

11 you know, to nuclear facilities, we've kind of come up

12 with a rule of thumb of one witness panel per day. No

13 matter how fast or slow you go, that's the average.

14 I take it these people would come in, and would some

15 of them only testify for 15 minutes? Is that how

16 we're going to do all these witnesses in two weeks?

17 Because our whole schedule was targeted,

18 how can we get this done so that we're done three

.19 weeks ahead of the criminal trial on the assumption

20 that three weeks is enough time for everybody to

21 prepare for the criminal trial. When I see that list

22 of witnesses, I'm wondering -- Ms. Clark says, "How

23 are we going to depose them in five weeks?" I say,

24 "How are we going to run them through the witness box

25 here in two weeks?"
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1 MR. HIBEY: And I think the answer is that

2 not all of them will testify at the trial. Once the

3 depositions have been developed, determinations will

4 be made about which witnesses-will be brought forth.

5 It's almost a certainty that not all of the people who

6 are deposed end up being trial witnesses.

7 I think that's one point for you to keep

8 in mind. The other point is, with all due respect to

9 Judge Trikouros, I don't see this as an overwhelmingly

10 technical case. And less so here, because the uptake,

11 the absorption of that information by this panel will

12 be far quicker than what we can anticipate in Toledo

13 in the criminal case.. So I think things will move

14 with greater alacrity than -- here than will in

15 Toledo.

16 Now, I want to make one thing --

17 CHAIRMAN FARRAR: What do you think of our

18 idea one of us threw out that we -- if the Government

19 is worried about collateral estoppel, we could run

20 through the trial and then just hold off a decision

21 until the April 16th trial was over but not hold off

22 if the April 16th trial didn't happen. What do you

23 think of that idea?

24 MR. HIBEY: I can think of it on a number

25 of different levels, and I'll share them with you.
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1 CHAIRMAN FARRAR: And none of -- when I

S 2 ask you, what do you think of the idea, it doesn't

3 matter if you think it's hair-brained. Just say so.

4 MR. HIBEY:._No, I don't think it's hair-

5 brained, because it's well intentioned. But it

6 demeans what's happening here. It loses sight of the

7 interest that purportedly these people are trying to

8 vindicate by prosecuting this man, number one.

9 Number two, you won't be issuing a ruling

10 at the end of April or the end of May if, God forbid,

11 heaven forbid, whatever you want to say, this man is

12 convicted, because I'll appeal. And there is no

13 conviction until it has been finalized, and that

* 14 finalization can only come after the appellate process

15 has been exhausted, assuming it is pursued.

16 And standing here right now, I have to

17 think that if this man is convicted, there has been a

18 great injustice -- no comment on our competence --

19 there has been a great injustice. We will appeal.

20 This thing will be off for another year and a half or

21 two.

22 So I don't think that that is a wholesome

23 thought.

24 CHAIRMAN FARRAR: Okay.

25 ADMINISTRATIVE JUDGE HAWKENS: In other
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1 words, it's a hair-brained idea.

2 (Laughter.)

3 MR. HIBEY: That's for you to discuss with

4 your colleagues-on the bench.

5 CHAIRMAN FARRAR: I won't ask the Reporter

6 to read back whose idea that was.

7 (Laughter.)

8 MR. HIBEY: There are a couple of points

9 that need to be made here also. First of all, it is

10 our understanding that it is not our local counsel who

11 has a scheduling problem in the terrorism case that it

12 is -- that could cause our case to be put off until

13 July. It's counsel for Mr. Siemaszko.

14 Secondly, a great deal has been made about

15 the unavailability of Grand Jury testimony to the

16 staff, that somehow they won't be able to use it.

17 Well, we cannot use it either in the impeachment or

18 the refreshment of the recollection of any witness in

19 this proceeding.

20 CHAIRMAN FARRAR: You can use it inside

21 your head to frame where you're going, but you --

22 MR. HIBEY: Yes.

23 CHAIRMAN FARRAR: -- you can't use it --

24 MR. HIBEY: Right.

25 CHAIRMAN FARRAR: -- it doesn't see the
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1 light of day at the --

2 MR. HIBEY: No.

3 CHAIRMAN FARRAR: -- proceeding.

4 MR. HIBEY: No. The Government filed a

5 motion at the beginning of the case for a protective

6 order. The Court, as they say in Scotland, in a rush

7 of blood granted the motion the next day. Eight days

8 later we filed our opposition only to find out that it

9 had already been determined. But the bottom line is

10 we can't use it either. But I grant you we can use it

11 in our heads, but we can't use it here.

12 I'm prepared to answer any questions that

13 the Court might have.

14 ADMINISTRATIVE JUDGE TRIKOUROS: With

15 respect to the informational balance, would it be

16 correct to say that all parties have the same

17 information, with two exceptions -- one being the

18 Grand Jury information, and the other being any

19 deposition differences, any discovery differences,

20 that have occurred in the past few months?

21 MR. HIBEY: The parties at this point

22 probably have relatively the same fund of information.

23 That's different than what documents somebody might

24 have or not have. These Grand Jury testimonies, for

25 example, are apparently not -- they have not been

NEAL R. GROSS
COURT REPORTERS AND TRANSCRI3ERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgoss.com



585

1 provided to the staff by the Justice Department.

2 And I'm trying to make a distinction

3 between the use of the word "information," which is

4 .the word you used, and the idea of documents. And I

5 included the Grand Jury testimony as documents. But

6 for that, I think everything else people have.

7 ADMINISTRATIVE JUDGE TRIKOUROS: And with

8 respect to all of the interview information that

9 occurred prior to the enforcement --

10 MR. HIBEY: The --

11 ADMINISTRATIVE JUDGE TRIKOUROS: -- was

12 there a balance there? Because your response seems to

13 indicate that there is not a balance there, that you

14 do not have all of the information that the Staff has,

15 -for example.

16 MR. HIBEY: Oh. I'd like to be pointed to

17 the part of the brief where we might have said that,

18 so I can be precise to the response. The use of the

19 word "information" is throwing me right now, to be

20 honest with you.

21 ADMINISTRATIVE JUDGE TRIKOUROS: Well --

22 MR. HIBEY: Information versus material

23 versus evidence.

24 ADMINISTRATIVE JUDGE TRIKOUROS: I'm

25 trying to understand where the balance is with -- you
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1 know, I could use a technical term like data. I don't

2 know if that would be a better term to use or not.

3 MR. HIBEY: It says -- it's still vague to

4 me in that respect, Your Honor, to be honest with you.

5 ADMINISTRATIVE JUDGE TRIKOUROS: That's

6 fine.

7 MR. HIBEY: You know, they -- we get our

8 evidence through discovery. There was -- they turned

9 over many thousands of documents, so everybody has

10 that, so to speak. Insofar as interviews are

11 concerned, you know, they provided us with the

12 interviews that they conducted.

13 What does the staff have? Well, the staff

14 has those interviews, with the exception, I'm told

-15 from the previous hearing that we had here, of an

16 interview that these gentlemen and three 01

17 investigators conducted of Mr. Geisen in February of

18 '05.

19 And apparently the Justice Department has

20 not turned that over to them. We were present at that

21 interview representing the client at the time. And

22 that's about the only thing I can think of in terms of

23 material.

24 We are trying to get other evidence, and

25 we have made motions to that effect. There is a
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1 motion pending in Toledo for that evidence. We might

2 get it, we might not. I mean, it's subject to the

3 ruling of the Court.

4 CHAIRMAN FARRAR: If the severance motion

5 is granted, who would go -- who would go first?

6 MR. HIBEY: Don't know.

7 CHAIRMAN FARRAR: There is no agreement

8 on--

9 MR. HIBEY: Oh, no, there's no --

10 CHAIRMAN FARRAR: -- on that?

11 MR. HIBEY: -- nothing.

12 CHAIRMAN FARRAR: Do people like to go

13 first or go last?

14. MR. HIBEY: I don't think people like to

15 go first in criminal cases, as a general proposition-.

16 I do believe we made the point in our

17 pleadings that the -- in terms of this -- whatever the

18 word is, data or informational imbalance that

19 purportedly exists from the standpoint of staff, I

20 think somebody asked the question, or I think we made

21 the point in our brief that this information from the

22 Grand Jury could have been turned over. And Mr. Poole

23 has suggested that that's not the way things are done.

24 That doesn't mean that it can be done.

25 ADMINISTRATIVE JUDGE HAWKENS: Mr. Hibey,
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1 I asked Mr. Poole what the standard would be for

2 releasing that material, and he said he couldn't

3 provide that standard to me. Do you happen to know

4 it?

5 MR. HIBEY: I happen to think I know it.

6 It's a particularized need standard. The Supreme

7 Court articulated many years ago in a criminal case

8 that the production of Grand Jury testimony to the

9 defense -- to the defense in a criminal case is

10 predicated on the principle of a particularized need.

11 That there were reasons for the maintenance of the

12 secrecy of Grand Jury materials that could only be

13 excepted -- E-X-C-E-P-T-E-D -- where it could be

14 demonstrated that there was a particularized need for

15 that information.

16 That standard, as I recall, has been

17 utilized in situations where law enforcement-

18 authorities, other than the Department of Justice,

19 have sought Grand Jury testimony transcripts in aid of

20 enforcement actions that those law enforcement

21 authorities have initiated.

22 I can think of state attorneys general in

23 various kinds of enforcement actions that they

24 undertake would articulate a particularized need that

25 a Federal Court would entertain, and then order the
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1 release of the Grand Jury transcripts to the

2 requesting party.

3 I am aware of cases, but I can't cite them

4 to you, where in private litigation after a criminal

5 case has been disposed of, Grand Jury testimony has on

6 limited bases -- in other words, not the entire

7 universe of Grand Jury testimony in a given case, but

8 select testimonies -- have been ordered by the Court

9 on the basis of a showing of particularized need.

10 The reasons for secrecy dissipate in those

11 circumstances, or are dissipated in those

12 circumstances, and the Court understands that and at

13 the same time evaluates the statement of need, and

14 then comes to a conclusion one way or the other about

15 it.

16 ADMINISTRATIVE JUDGE HAWKENS: Thank you.

17 MR. HIBEY: Yes.

18 ADMINISTRATIVE JUDGE TRIKOUROS: Your

19 reply, your response, makes a statement that I just

20 would like to get a little more understanding of.

21 MR. HIBEY: Sure. Tell me the page.

22 ADMINISTRATIVE JUDGE TRIKOUROS: This is

23 with regard to their -- to not seeking an order in

24 District Court to -- for the Grand Jury information.

25 And you say the prosecution team has, for strategic
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reasons, not sought such an order from the District

Court. It is disingenuous for the Government to decry

an artificial informational advantage -- your usage of

the word, not mine --.- _while electing not to seek

relief. What do you mean by "strategic reasons"?

MR. HIBEY: So they can come in here and

do exactly what they're doing. So that they can come

in here and make all of these arguments and complain

about the impact of all of this on their criminal

trial. And the only way they could possibly even begin

to purse their lips to make this argument, is to keep

-- is to keep away from the Staff the very material

they gave us.

ADMINISTRATIVE JUDGE HAWKENS: Well,

that's one explanation. Another explanation could be

based on his lengthy experience he thought it was

highly unlikely that the Court would have granted the

motion to release the material.

MR. HIBEY: I respectfully disagree that

that's a reason that holds any water. You don't know

until you've tried. Let's face it, these Judges --

they do what the Government asks in these

circumstances often. And if they're coming in saying,

you know, there is some agency that wants this

material, and we've just turned it over to these
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1 people, we'd like to have you authorize it to go to

2 them, and then somebody from this agency comes in with

3 one of these ribbons and feathers types of affidavits

4 and says, "Oh, we really need this in order to nail

5 this horrible human being who has been working in our-

6 nuclear powerplants, to the danger of our society,"

7 you know --

8 CHAIRMAN FARRAR: And you wouldn't be in

9 a position to oppose that?

10 MR. HIBEY: I probably wouldn't even know

11 about it.

12 CHAIRMAN FARRAR: That's an ex parte deal?

13 MR. HIBEY: Sure.

14 CHAIRMAN FARRAR: Hmm. Should we be

15 concerned at all? -There's this notion that, you know,

16 we might make a bum -- the Justice Department's notion

17 that we could make a bum decision, which could mess up

18 the criminal case somehow. Whether or not it would

19 mess up the criminal case, should we be concerned that

20 by going forward with your guy and two other people

21 asserting a Fifth Amendment privilege that we might

22 render an incorrect decision and let a -- as I've used

23 the term before, you know, either let- a bad apple back

24 into the industry improperly or penalize a person and

25 keep him out of the industry when, in fact, the
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1 industry right now with the renaissance taking place

2 needs all the good workers it can find.

3 So if our -- I mean, we could reach a

4 wrong. decision either way. Should we be concerned

5 about that -- that, you know, granted, we just act on

6 what evidence comes in front of us. We're not

7 inquisitors. But should we be concerned that we could

8 render a bad decision?

9 MR. HIBEY: Let me put it this way. I

10 would think that they should be more concerned about

11 prosecuting an .innocent man. Okay? So we all live

12 with these burdens. Judges who take the oath to do

13 justice, and to abide by the law and the constitution,

14 have -- I would assume, because I've never been a

15 Judge, have-that concern in every case.

16 I don't see that there has been anything

17 put before you by the Justice Department or by this

18 staff that heightens that concern. It is there

19 already. And that concern I think is shared by

20 anybody in law enforcement, that they don't want to

21 prosecute the wrong person.

22 But, I mean, you know, no, you shouldn't

23 be any more greatly concerned than you already are.

24 CHAIRMAN FARRAR: And that matter is not

25 actually right before us today, because the Staff has
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not made that argument? In other words --

MR. HIBEY: I didn't understand the Staff

to make any argument that you could make a bum

-decision. The only thing I've heard is -- they're not

even saying that -- I mean, I think probably, if one

had to look at this record, one would say that they

weren't really arguing that you would make a bum

decision.

Really, when you strip it down to what

they're saying is they're worried that a witness who

ends up in the stand here could end up in the stand

there and say things differently, which causes them

heartburn.

CHAIRMAN FARRAR: Might cause you

heartburn.

MR. HIBEY: Could cause me heartburn,

could cause them heartburn.

CHAIRMAN FARRAR: Why isn't that an equal

opportunity --

MR. HIBEY: Well, I thought that's

something you've covered with them. As far as I'm

concerned, I've got nothing more to add on that point.

You're right. People make inconsistent statements.

They make inconsistent statements.

CHAIRMAN FARRAR: They may have been lying
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1 the first time or lying the second time or just

2 confused or --

3 MR. HIBEY: Or confused or mistaken.

4 CHAIRMAN FARRAR: Or to the extent that

5 they do kind of impeach themselves, that could hurt

6 you or hurt the Government.

7 MR. HIBEY: That's right.

8 CHAIRMAN FARRAR: So that's just part of

9 how trials play out.

10 MR. HIBEY: Exactly. It's up to us as

11 advocates to put that in the context that we think is

12 appropriate under the circumstances. And it -- and

13 you as fact-finders evaluate what we're saying in that

14 regard. You could be saying, "Oh, wait a minute, you

-1:5 guys are taking this too far," or, "hmm, you're

16 right."

17 CHAIRMAN FARRAR: But there's an argument

18 that that's easy to do in front of us, because we get

19 it, but impossible to do in front of a jury because

20 they're not going to get it.

21 MR. HIBEY: There is that argument. My

22 life has been spent in front of juries. I think on

23 the whole I trust juries immensely, and I will

24 continue to do so. I have no reason that people -- to

25 think that people who get it without great struggle
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1 can't reach the same just conclusions.

2 So I'm comfortable in both forum -- fora,

3 and we'll take our lumps with, you know, whatever the

4 contradictions are. But to try to engineer this the

5 way they are here under the circumstances in which my

6 client has lived and will continue to live for the

7 foreseeable future I think is simply wrong.

8 CHAIRMAN FARRAR: Who is hurt by Siemaszko

9 and Cook claiming the -- who is hurt in our case by

10 Siemaszko and Cook claiming the Fifth?

11 MR. HIBEY: Probably both sides.

12 CHAIRMAN FARRAR: And did I ask you

13 before, who is hurt in our case by your guy claiming

14 the Fifth and putting the inference question aside?

15 MR. HIBEY: Well, the inference is the-

16 thing we have to live with. I mean, that's -- to me,

17 that's -- you know, if you all decide bad things

18 because he didn't testify, then we're hurt. If you

19 choose not to accept that inference, which if you were

20 instructed in a trial, you would be free to accept or

21 reject, you know, if you choose not to accept that

22 inference and consider it adversely to the client,

23 then I assume to the extent that the Staff is relying

24 on it, they're hurt.

25 You know, if one of their big cornerstone
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1 arguments is, hey, he never testified, and that's

2 terrible, and that allows you to conclude that he did

3 all the things we've said, then they're hurt if you

4 say, "No, we understand that we're free to do that,

5 but we're not going to do it here."

6 CHAIRMAN FARRAR: Okay.

7 ADMINISTRATIVE JUDGE TRIKOUROS: There is

8 no doubt in my mind that this Board could sort out a

9 significant amount of conflicting information and

10 reach a decision on the basis of the 50 percent -- you

11 know, what I call the 50 percent requirement,

12 preponderance of evidence as you refer to it.

13 But in the criminal proceeding, it is more

14 what I would call the 95 percent requirement, a much

15 more difficult burden. And we've heard that these

16 depositions, these multiple depositions that you're

17 going to now be able to do, assuming no stay, would

18 hurt them. And my sense is that that is probably true

19 in the sense that it -- we're dealing with a jury.

20 There may be -- I agree with you this is

21 not a significantly technical situation, but there may

22 be enough technical information bandied about that

23 that, in addition to potentially what appears to be

24 conflicting statements that people have made, could

25 perhaps easily result in a reasonable doubt on the
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1 part of a jury, perhaps incorrectly. Do you have any

2 comments regarding that?

3 MR. HIBEY: I guess I would have agreed

4 with everything you said except the part about perhaps

5 incorrectly. I think that we have to wait to see

6 that. I mean, the jury will be properly instructed.

7 The jury will understand far more than you expect

8 they'll understand.

9 The jury will also probably be more

10 simplistic -- and I don't mean that in a pejorative

11 sense -- in assessing the situation. Whereas you

12 might sit here and get off on the nature and color of

13 boric acid at various stages in its release, they may

14 decide that the person that's talking about that is or

15 is not credible. -

16 So, I mean, those are the factors that are

17 at work. And I -- you know, it's hard for me to speak

18 about them too theoretically, Your Honor, to be honest

19 with you. I mean, it just -- it depends on what the

20 evidence is that comes out and how it's credited. And

21 that's what's going to happen here.

22 I mean, you heard me say a month or two or

23 whenever we were here last, this is a cross-

24 examination case. I mean, they're going to bring in

25 -- they're going to bring in mockups that probably
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1 won't fit in this courtroom. Okay? And they're going

2 to -- that's what they're going to do in Toledo.

3 They're going to just load us up with all of these

4 wonderful autoptics, to .use a phrase out of Dean

5 Whidmore.

6 But in the end it's, who are you going to

7 believe, you know?

8 CHAIRMAN FARRAR: Mr. Hibey, if there is

9 nothing else, want to wrap up or --

10 MR. HIBEY: I'm done.

11 CHAIRMAN FARRAR: I think that

12 MR. HIBEY: I'm done if you are.

13 CHAIRMAN FARRAR: -- covers our questions.

14 Ms. Clark, do you want to respond to

15 anything you've heard? -

16 MS. CLARK: Yes, Your Honor. The first

17 point I'd like to address is Mr. Hibey's implication

18 or actually direct statement that DoJ has not obtained

19 Grand Jury information as a strategic measure.

20 Not to go into too much history, but I can

21 tell you, not having had much experience with these

22 kinds of proceedings, when we discovered that we were

23 not being able to discuss any of the issues in this

24 case with any of our investigators we were shocked,

25 and we -- the first thing we did was go to DOJ and
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say, "You've got to be kidding. You're telling us

that we've got to go forward with our case and not

even be able to speak to our investigators."

And.. this includes the primary staff expert

who developed all of the grounds for the investigation

concerning the submittals and the reasons they were

technically incorrect.

This has created a tremendous amount of

additional work for the staff. We have had to

commission independent experts to recreate all of that

work. So I can assure you that this was not in any

way a strategic decision on our part.

CHAIRMAN FARRAR: But did you go over

there and beg them to save you from this by getting

the District --

MS. CLARK: I will tell you I asked.

(Laughter.)

But, you know, we defer to DOJ on these

matters. They're the experts, and we're not going to

second-guess their judgment. But --

CHAIRMAN FARRAR: Do you concede that

there's more public interest involved in their case

than in your case?

MS. CLARK: I do.

CHAIRMAN FARRAR: You do.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



600

1 MS. CLARK: I think that I would say

2 there's public interest --

3 CHAIRMAN FARRAR:. It's more important this

4 guy beo--in-jail than the -- if he has been bad, it's

5 more important that he be penalized under the criminal

6 law than that he never be let near a nuclear

7 powerplant again? You concede that?

8 MS. CLARK: I believe that -- you know, I

9 can't say ultimately this is going to be -- if we ever

10 reach a point where we have to choose between one or

11 the other, that is a decision that will be made at, I

12 am sure, the highest levels of the staff and will be

13 seriously considered.

14 It's my understanding, however, just in

15 general, that the Commission does defer to the

16 Department of Justice. Whether that will happen in

17 this particular instance, you know, will be a matter

18 that we'll have to face if and when that decision

19 comes to us.

20 CHAIRMAN FARRAR: Even if -- if I were a

21 worker in a nuclear powerplant, and were thinking of

22 fudging the books, and whatever you want to call it --

23 again, we're talking purely- hypothetical -- I would

24 think I would be far more worried to know that without

25 much ado you all could land on me and throw me out of
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1 my job instantly than I would be worried about the

2 much more dubious likelihood that the Government would

3 bring and win a criminal case against me.

4 .- MS. CLARK: That's true, to the extent

5 that--- the immediate consequences. But the prospect

6 of going to jail --

7 CHAIRMAN FARRAR: No, I'm talking about

8 the lessened to a whole generation of nuclear

9 powerplant workers. The settlement you reached with

10 the two other gentlemen that had the immediately

11 effective order as a key part of those settlements was

12 that they are going to have to give speeches the next

13 two years to their colleagues in the industry.

14 And I take it the purpose for that is you

15 want to send a message that we're damn serious that if

16 you work in a nuclear powerplant you're going to do

17 things right, and you're going to give the Staff

18 proper information, because the whole system depends

19 on it.

20 It's unfathomable to me that you would so

21 readily concede that the criminal -- there's more

22 public interest in the criminal case.

23 MS. CLARK: Well, it -- I don't know that

24 there's more public interest, but I think the

25 consequences to the individual are potentially much

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



602

1 more serious, in that they could be sent to prison for

2 a conviction.

3 CHAIRMAN FARRAR: Oh, consequences to the

4 individual. But how about the public --

5 MS. CLARK: Well, that's --

6 CHAIRMAN FARRAR: Everyone at the Justice

7 Department keeps showing up here and saying there's a

8 great public interest in the criminal proceeding. I

9 thought there was a great public interest in this

10 proceeding, because you have a whole generation of

11 workers at 100 powerplants that need to have the

12 message.

13 MS. CLARK: Correct. But as a deterrent

14 and as a message, I can't say for certain, but one

*15 could argue that the prospect of going to jail is a

16 more serious prospect in some ways to an individual

17 than simply being prevented from certain forms of

18 employment. So one could argue that the prospect of

19 a criminal prosecution has a greater deterrent effect.

20 CHAIRMAN FARRAR: Did you ever lose your

21 job on no notice at an advanced age?

22 MS. CLARK: Not at an advanced age, but it

23 has happened to me. And even at a young age, it was

24 terrible.

25 CHAIRMAN FARRAR: Yes, it is. And I
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1 wouldn't ask you that question if it hadn't happened

2 to me once. So I was not attempting to --

3 MS. CLARK: Yes, I --

4 CHAIRMAN FARRAR: -- to probe into-your

5 personal life. But that is a -- that to me, if you're

6 a nuclear powerplant worker, the threat of the staff

7 catching you and throwing you out of your livelihood

8 that you've studied and trained for for 10, 20, 30

9 years, is an enormous deterrent.

10 MS. CLARK: I agree. And I don't mean to

11 diminish the impact of that action. I think it is

12 serious and extremely significant.

13 Going forward, in the context of what will

14 happen, you talked a little bit about the prospect of

15 going forward at this point in time. Originally, when

16 we set this schedule --

17 CHAIRMAN FARRAR: Hold on. Hold on, Ms.

18 Clark.

19 Mr. Poole, I seem to remember Ms. Clark's

20 e-mail saying you had to leave at 5:00. Is there --

21 we could interrupt her if there's something you want

22 to respond to. And Ms. Clark --

23 MR. POOLE: Your Honor, I was able to make

24 contingency plans, so I'm okay.

25 CHAIRMAN FARRAR: Oh, okay. Good. Thank
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.1 you.

2 MR. POOLE: Thank you for asking.

3 CHAIRMAN FARRAR: Okay. Go ahead, Ms.

4 Clark.

5 MS. CLARK: At the time we developed the

6 schedule, we anticipated, as on Mr. Hibey's previous

7 statement, that they would perhaps have -- this was a

8 cross examination case, and they would have one or two

9 witnesses.

10 Given the fact that they have now asked us

11 for -- to set aside dates and to plan to schedule

12 depositions for 13 additional witnesses, it is looking

13 that our schedule may well not be possible for the

14 completion of our deposition testimony.

15 Given our schedule, I note that only two

16 days after the completion of our deposition schedule

17 are we to file prehearing statements. So it's obvious

18 that any change in that schedule is going to

19 significantly impact the date on which we can begin

20 our enforcement proceeding.

21 So I proffer to you that Mr. Hibey has no

22 need to ask for a stay. All he has to do is post --

23 is call more depositions, be unavailable for certain

24 dates, and, quite simply, there is no way we'd be able

25 to finish this proceeding before the criminal trial
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1 begins.

2 CHAIRMAN FARRAR: Well, I'm counting on

3 the criminal trial --

4 MS. CLARK: Being later?

5 CHAIRMAN FARRAR: We set a schedule so we

6 couldn't possibly interfere with the criminal trial.

7 With all -- with the way that proceeding has moved,

8 and with the nature of the pending motions, and the

9 fact that there has been no rush to act on them, your

10 point is a good one, but I'm not convinced that that's

11 a firm date. It may prove out to be, but --

12 MS. CLARK: Yes, and it may not be. But

13 assuming that it does go forward, I also in retrospect

14 now question whether two weeks will be sufficient,

15 particularly if we have a number of witnesses called

16 on behalf of Mr. Geisen.

17 And just in this regard, with regard to

18 the technical information that we're going to be

19 presenting, on the one hand this may not be a highly

20 technical case in that the workings of the PWR and the

21 functioning of the particular nozzles is not difficult

22 to understand.

23 But in working with my experts I can tell

24 you that the aspect of explaining the information in

25 these responses to our bulletins, and the significance
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1 of that information, and comparing it to the. reality

2 in -- of that vessel head is not an easy matter. And

3 I -- and one thing I do have some experience in is

4 expert testimony, and I-don't think this is really a

5 straightforward case from the expert standpoint, and..

6 I do think it will take probably a substantial amount

7 of time to get through that portion of the hearing as

8 well.

9 CHAIRMAN FARRAR: Let me suggest this on

10 the assumption, which is not a given, that we were to

11 deny the stay request, why wouldn't.we -- and even if

12 what you say may prove out, why wouldn't we just press

13 forward, and we'll go as far as we can, and if all of

14 a sudden one morning the District Judge shows up, or

15 however we get word, I guess through the Government,

16 through you, that they are ready to start, then we

17 could stop.

18 I think we said in our first denial of the

19 stay that, of course, if we reached a later stage and

20 there was a conflict with the District Court schedule

21 we'd work with them to work it out. And I know how

22 that will work out. They're Article 3 Judges, and

23 we're not, and their case goes forward, I would think,

24 unless someone had some good reasons.

25 So I would think we would just have to
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1 move ahead.

2 MS. CLARK: Well, I expect that's exactly

3 what would happen. And I guess my point is that this

4 would precisely.---.play into the concerns that the

5 Department of Justice has expressed, which is that

6 counsel for Mr. Geisen is using this proceeding in

7 order to get the full panoply of discovery, including

8 depositions of perhaps up to 26 witnesses, and then

9 never even have to go to a full hearing in this case,

10 particularly in light of the fact that they know we're

11 going to be asking for adverse inferences.

12 CHAIRMAN FARRAR: If this was Campbell v.

13 Eastland, and he had brought this case, we'd say,

14 "Yes, you're milking the system here, and shame on

15 you, and you're just- trying to get -- you brought that

16 fake case to get all of this information." He may be

17 doing everything you just said he's doing, but he's

18 doing it because you brought an immediately effective

19 enforcement action, perhaps with full justification,

20 against him. What else is he supposed to do? What

21 else is he supposed to do?

22 And I'll tell you one thing we should have

23 done. I mentioned that we said if we ever got in

24 conflict with the District Court, we made a fatal

25 error in our original -- denying the original stay
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1 motion, because we invited you all to keep coming back

2 whenever the circumstances changed, I guess that's

3 something I would like to withdraw, particularly since

4 the regs.- say on the -- in stays of immediately

5 effective staff- licensing actions the intervenors get

6 one shot at a stay. And if they don't get it, the

7 license is in effect while the lengthy hearing goes

8 on.

9 So whatever happens next time, we'll be

10 more cautious.

11 ADMINISTRATIVE JUDGE HAWKENS: I should

12 also say, Mr. Hibey did represent here that he had

13 every intention of going forward on the schedule. We

14 take that representation very seriously, each one of

15 us here, and fully expect them to comply with that and

16 work with the Staff cooperatively to ensure that we

17 can meet the schedule.

18 MS. CLARK: Well, the Staff has every

19 intention of going forward and meeting the schedule as

20 it is stated.

21 CHAIRMAN FARRAR: What will you know on --

22 Mr. Poole, what will you know on February 6th?

23 MR. POOLE: I can't say for sure, Judge,

24 but we may know -- we may have a more certain trial

25 date.
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1 CHAIRMAN FARRAR: Okay.

2 MS. CLARK: Are there any further

3 questions? I think I'm finished.

4 ADMINISTRATIVE JUDGE HAWKENS: I have one

5- question for you. I asked Mr. Poole that, and I'd

6 like to hear your answer as well. In discussing the

7 reasons for delay, a lot of reasons were mentioned.

8 But in my view, none is entirely new. They are

9 reasons which were apparent before, were raised

10 before, and were considered before. Can you point to

11 any that is different, new, materially different from

12 factors which we had considered before?

13 MS. CLARK: I would say only the matter

14 that we know Mr. Geisen is now going to invoke his

15 Fifth Amendment rights. That's new. I think with

16 regard to depositions, of course, we always knew

17 depositions would happen in this case, but it wasn't

18 until now that they were aware of the specific

19 depositions that would be called and the witnesses

20 that we would be deposing.

21 And in that respect, they now have more

22 specific information about the harm, because they can

23 compare that list to the witnesses that they know

24 they're going to be using in their case.

25 ADMINISTRATIVE JUDGE TRIKOUROS: We heard
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1 Mr. Hibey talk about appeals, and potentially to your

2 terms for the process to play out. I mean, it would

3 still be a two-year period.in which Mr. Geisen would

4 be unemployed. Any comment regarding that?

5 Because the comments regarding the change

6 in the circumstances associated with the length of

7 delay are being keyed to the start of the trial. But

8 the truth is that isn't really the -- that really

9 isn't the whole story.

10 MS. CLARK: That's correct. And the Staff

11 would be prepared to go forward immediately following

12 the criminal trial. I think I would defer to the

13 Department of Justice as to whether there was any

14 impediment to us proceeding before any appeals. are

15 completed.

16 ADMINISTRATIVE JUDGE TRIKOUROS: In other

17 words, if there is a conviction in the criminal case,

18 the -- would the Staff -- would there be any problem

19 with the Staff going forward with the civil at --

20 immediately at the termination of the criminal case?

21 Even while an appeal was ongoing.

22 MR. POOLE: Is that question for me, Your

23 Honor?

24 ADMINISTRATIVE JUDGE TRIKOUROS: Yes.

25 MR. POOLE: I think the concern would be
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1 much reduced.

2 CHAIRMAN FARRAR: But you still wouldn't

3 be releasing -- I mean, it's possible on appeal you'd

4 get a -- find some procedural error. It goes back for

5 a new trial. I mean, you might get a reversal, you

6 might get an affirmance, but you might get a "let's do

7 it again," in which case you would not have wanted to

8 have released the Grand Jury material, or would you?

9 Once the first trial is held, is it easier to release

10 it?

11 MR. POOLE: It's conceivable to me that

12 we'd be prepared at that point. But that's a decision

13 I get help making from my supervisor.

14 CHAIRMAN FARRAR: Okay. Ms. Clark, do you

15 have anything else?

16 MS. CLARK: I have nothing further.

17 CHAIRMAN FARRAR: Okay. Mr. Poole, you've

18 -- we asked you a lot of questions on the first go-

19 round. You might -- if you want to elaborate on any

20 of your answers or address anything you wish you had

21 some then.

22 MR. POOLE: No, Your Honor. I think I've

23 made my arguments. And unless you have further

24 questions, I'll stop.

25 CHAIRMAN FARRAR: Okay. And, once again,
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1 we thank you for coming over. It makes our job

2 immeasurably easier when someone is the real party and

3 interest, that they are here to speak for themselves.

4 Whether we end up accepting what you say or not

5 accepting, it was important to us to have you here.

6 So we appreciate your making the effort.

7 Mr. Hibey, any --

8 MR. HIBEY: Thank you, no, Your Honor.

9 (Pause.)

10 CHAIRMAN FARRAR: As I said at the outset,

11 there are a number of reasons to make an oral ruling

12 tonight rather than a written ruling sometime way down

13 the road. So if you'll bear with us and just be on

14 standby, we'll be back in 10 minutes or 20 minutes or

15 30 minutes, depending on how much in agreement we are

16 and how long it takes us to get our thoughts together,

17 and we'll give you a ruling.

18 MR. POOLE: May I ask the Court a

19 question?

20 CHAIRMAN FARRAR: Yes.

21 MR. POOLE: Do you anticipate there is any

22 likelihood that you'll need me for further questions

23 during this period? I'll stay if you need me.

24 CHAIRMAN FARRAR: What Judge Trikouros is

25 suggesting is we would probably know that in the next
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1 10 minutes.

2 MR. POOLE: Well, I'll remain until I

3 know.

4 CHAIRMAN FARRAR: Why-don't we do this.

5 We'll -- once we decide there are no more questions,

6 we'll have our Law Clerk come out and tell you, and

7 then you can leave even if we're not ready with a

8 decision by then.

9 MR. POOLE: Thank you.

10 CHAIRMAN FARRAR: Okay? Thank you.

11 ADMINISTRATIVE JUDGE TRIKOUROS: Thank you

12 for coming.

13 (Whereupon, the proceedings in the

14 foregoing matter went off the record at

15 5:09 p.m. and went back on the record at

16 5:42 p.m.)

17 CHAIRMAN FARRAR: All right. We'll go

18 back on the record after a lengthy break for the Board

19 to confer amongst themselves and reach a decision.

20 When we have the luxury of a written

21 opinion, we get to all go over it and by the time it's

22 final we all agree on virtually every word. I'm going

23 to attempt to state the Board's decision as best I

24 can, given the short turnaround here. But I have

25 authorized my brethren, if I state something
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1 incorrectly, they not only don't have to kick me under

2 the table, they can say at the end what Judge Farrar

3 meant to say on our behalf was such and such.

4 So that would-not be a sign of disrespect,

5 but us trying to make sure we get it right and state

6 it correctly under these difficult conditions.

7 The two issues, of course, are what -- if

8 we grant the stay, what a further delay would do in

9 terms of harming Mr. Geisen, and, the alternative, how

10 the Government would be harmed from our moving

11 forward. We've reached a .unanimous decision that we

12 are going to deny the requested stay, and let me state

13 our reasons.

14 First, the trial date of April 16th for

15 the federal criminal trial seems to us still

16 speculative. That could slip for any number of

17 reasons, and, unfortunately, we won't know that for

18 some time. Even if it went forward, if we stopped

19 today, we would lose two months of preparation before

20 our trial, the time of our trial.

21 We'd have to wait for what looks like it

22 would be a lengthy criminal trial. Then, we'd start

23 up again. And depending on how you count, we would

24 cost Mr. Geisen at least another eight months, perhaps

25 more, before we'd have a decision.
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1 You can always look at a stay and say,

2 well, it would just be a little bit more time. He has

3 suffered a lot already. And what is a few more weeks

4 or months. But in. a five-year sentence, getting close

5 to two years, we've already passed the one-year mark,

6 or about the one-year mark. We cannot discount the

7 harm to him from not being able to exercise his right

8 to challenge the Staff order against him.

9 If we waited now and the trial date

10 slipped and went to July or later, we'd be looking at

11 even more than a two-year delay in his exercise of his

12 rights, and we're not prepared to do that.

13 In terms of harm to the Government, the

14 motion and affidavit are lengthy and well written, but

15 we think upon analysks there is nothing new there and

16 what appears to be new does not withstand scrutiny.

17 We say this recognizing that it's clear Commission

18 policy that we don't lightly look behind what the

19 Department of Justice says. There is a memorandum of

20 understanding between the two agencies, and the

21 Commission indicated they'd like to defer to them when

22 possible. We think this is the case when it is not

23 possible.

24 In terms of the deposition of witnesses,

25 I think we anticipated that that was eventually going
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1 to take place when we denied the first stay motion.

2 We're at that point, but that doesn't make it

3 something new.

4 ..... In terms of the alleged information

5 disadvantage that Mr. Geisen has some Grand Jury

6 materials and the Staff does not, -the Department of

7 Justice did not take the step, which may. or may not

8 have succeeded, of going to the District Judge to see

9 if that could be -- that could be remedied.

10 We at least had in mind at the first stay

11 motion that Mr. Geisen might claim the Fifth

12 Amendment. He has now done so, but I think we said in

13 the first stay motion that, after all, he has been

14 deposed by the -- or had his statement taken during

15 the lengthy-investigations, and so we don't think that

16 is a disadvantage.

17 The statements in the Government's motion

18 and affidavit about the harm to the Government -- and

19 I'm referring particularly to pages 8 and 9 of the

20 motion about the potentially misleading record -- it

21 could be used to the disadvantage of the Department of

22 Justice. We think looking behind that and giving the

23 Department of Justice the opportunity to explain

24 logistically how that would work and what it would

25 mean, they fell short of demonstrating that.
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1 What it means is -- well, let me -- that's

2 pages 8 and 9 of the motion about how DOJ would be

3 disadvantaged. First off, when the depositions are

4 -taken, we don't know who is going to be disadvantaged.

5 We don't know whose witness -- it could work both

6 ways. We don't know whose witness will be impeached

7 or rehabilitated. No one can predict how that will

8 come out and say that one party or the other will be

9 harmed.

10 Second, if one party or the other is

11 harmed by deposition or trial testimony that they

12 think is inaccurate, that's part of being a trial

13 lawyer, to deal with impeachment and rehabilitation of

14 your witnesses. And we don't think that's the kind of

15 activity that rises to harm to the Government. That's

16 just something you do as part of your case.

17 Turning to the affidavit itself, the

18 record on depositions, the transcripts, the entire

19 record here will be available to both sets of counsel

20 for use in the criminal trial. And we don't think

21 that that creates an information advantage to one side

22 or the other, given the enormous wealth of information

23 that has already been generated and created in this

24 case, particularly given the four-year head start that

25 the Government had.
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1 In terms of the Campbell case, we have

2 already said Mr. Geisen cannot be said to be using

3 this as a dodge. He did not bring this case. This

case was brought against him, and there is a -- the

5 Government's claim that there's a public interest in

6 law -- in enforcement of the criminal law is true.

7 There is also a public interest in the

8 enforcement of the NRC's laws, and there is a public

9 interest in people who are charged under civil or

10 criminal government -- proceedings by the government

11 be entitled to mount a defense. And our rules call

12 for an expedited hearing, and we have seen nothing in

13 the Justice papers, as I said, that's new or

14 withstands scrutiny in terms of the exercise of that

15- right.

16 The statement in paragraph 12, page 5, of

17 the affidavit, saying that the present circumstance in

18 which Mr. Geisen's criminal defense counsel will have

19 the opportunity to create a potentially incomplete and

20 misleading record before the Board using their

21 lopsided informational advantage, and then to use that

22 record at the criminal trial, may compel the

23 Department to seek such a drastic remedy.

24 To the extent that there is an implicit

25 threat there, our job is to decide the case on the law
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1 and the facts. Leaving aside the implicit threat, I

2 believe Mr. Geisen's brief called that whole statement

3 astonishing. I wrote in the margin when I first got

4 the document "stunning." It's one of the least

5 justifiable statements, speaking for myself, that I've

6 ever seen in a government brief.

7 The claim about the Fifth Amendment, if I

8 didn't already mention this, not only did we mostly

9 anticipate it, the Fifth Amendment claim, as far as we

10 can see, and I think it has been conceded here,

11 largely conceded here today, hurts Mr. Geisen more

12 than it hurts the Government. And, again, he has

13 already given statements to the Government.

14 If we had more time to put this together,

15 we might have some more reasons, but this is the

16 essence of it. Basically, there is continuing harm to

17, Mr. Geisen from not being able to get his expedited

18 hearing and being barred from work in the nuclear

19 industry. And with the trial date being speculative,

20 that can go on and on indefinitely. And you can't do

21 things by increments to people like that.

22 And we really don't see that the harm to

23 the-Government -- that there's harm to the Government

24 in the handling of their case that's really cognizable

25 as against the harm to Mr. Geisen. If, of course, it
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1 happens that because of what we've heard here today

2 about the more witnesses than expected, and more trial

3 which means more deposition time than perhaps

4 anticipated in our schedule, that the trial would take

5 longer.

6 Our thought in denying the motion is we

7 just press forward, we get as far as we can. If the

8 District Court wants to go ahead with the trial on

9 April 16th, you all will show up and say, "Hey, we've

10 got to put an end to this," or "would you please write

11 a letter to the District Judge and see if he'll" -- I

12 mean, we're -- we said in our first decision we're

13 amenable to whatever works there.

14 So if our proceeding takes too long, and

15 there is an early trial date in the criminal trial,

16 then we can stop, pick up later. If, on the other

17 hand, our proceeding takes longer than expected, if we

18 stopped now and then learned in April there wasn't

19 going to be a trial, and started again and we take

20 longer than we anticipated, we might not finish before

21 a July trial.

22 So we think on balance for the reasons

23 we've stated under the relevant factors we deny the

24 stay, and our intention is to move forward with the

25 schedule until you all come back to us and tell us the
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1 schedule isn't working because there are too many

2 witnesses. And I assume you'll come up with a joint

3 motion to that effect.

4 Let me stop and see if.,my colleagues -- if

5 I have three votes for what I just said, or whether

6 they want to alter or amend my remarks.

7 ADMINISTRATIVE JUDGE HAWKENS: I have no

8 additional comments.

9 ADMINISTRATIVE JUDGE TRIKOUROS: No

10 comments.

11 CHAIRMAN FARRAR: Okay. Having polled the

12 jury, then, that is our unanimous decision. We thank

13 all of you for working so hard and -- on short notice

14 and appearing in front of us. And we've raised some

15 hypotheticals here today about the case, and want to

16 assure you that no matter what questions we've asked

17 we have a totally open mind on Mr. Geisen's activity.

18 And whatever the evidence shows when you

19 come before us, our view is in the public interest, if

20 he should be exonerated, he'll be exonerated. If he

21 should not be exonerated, he won't be exonerated. And

22 to that extent, we'll go where the law and the facts

23 take us.

24 So thank you for your attention. I'm

25 sorry we had to keep you here so long, but it was an
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urgent matter with the depositions coming ahead,

coming up next week. So we will be on standby if you

need us for any procedural matters.

Mr. Ballantine, please extend our thanks

again to Mr. Poole for his efforts-here today.

MR. BALLANTINE: I will, Your Honor.

CHAIRMAN FARRAR: And we thank the rest of

you.

If there are no questions, we will

adjourn. Thank you.

(Whereupon, at 5:59 p.m., the proceedings

in the foregoing matter were adjourned.)
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