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)

)

CLI-07-02

MEMORANDUM AND ORDER

Before the Commission is an appeal of LBP-06-23" filed by Intervenor Pilgrim Watch. In
LBP-06-03, the Atomic Safety and Licensing Board granted Pilgrim Watch’s hearing request,
and admitted for hearing two of Pilgrim Watch’s five contentions. In its appeal, Pilgrim Watch
asks the Commission to “order the admission of Pilgrim Watch’s contention 4,” one of three
Pilgrim Watch contentions that the Board rejected as inadmissible for hearing.? Both Entergy
Nuclear Operations, Inc. and the NRC Staff oppose the appeal. For the reasons outlined
below, we deny Pilgrim Watch'’s appeal.

Pilgrim Watch submits its appeal pursuant to 10 C.F.R. § 2.311, the NRC'’s rule allowing

appeals of Presiding Officer or Board rulings on requests for hearing and petitions to intervene.

' 64 NRC __ (Oct. 16, 2006)(slip op.).

2 Pilgrim Watch Brief on Appeal of LBP-06-23 (Oct. 31, 2006) at 16. Another petitioner
for a hearing, the Massachusetts Attorney General, has appealed LBP-06-23. We will address
the Attorney General’s appeal in a separate decision.



2

The rule permits appeals as right in three circumstances only: (1) where a petitioner challenges
an order “denying” a petition to intervene and/or request for hearing; (2) where a party other
than a petitioner challenges an order granting a petition to intervene, claiming that the petition
should have been “wholly denied”; and (3) where a party claims that an order selecting a
hearing procedure “was in clear contravention” of applicable Commission hearing selection
criteria.®>  “No other appeals from rulings on requests for hearings are allowed.™

In short, our rules permit appeals of rejected contentions only where a petitioner “claims
that the Board wrongly rejected all contentions.”™ Here, however, the Board admitted Pilgrim
Watch as a party to this license renewal proceeding, admitting two of its contentions. Pilgrim
Watch therefore will have the opportunity to appeal the Board’s rejection of Contention 4
following the Board’s merits decision in this proceeding. Section 2.311 does not provide for
interlocutory appeals by an admitted intervenor, and the Commission generally “disfavor[s]
interlocutory, piecemeal appeals.™

In exceptional instances, the Commission may in its discretion grant a petition for
interlocutory review, where a party demonstrates that a ruling threatens it “with immediate and
serious irreparable impact” or “[a]ffects the basic structure of the proceeding in a pervasive or

»n7

unusual matter.”” Here, Pilgrim Watch makes neither claim. Moreover, “[c]laims that a board

has wrongly rejected a contention . . . are commonplace” and cannot without more “be said to

¥ See 10 C.F.R. § 2.311(b)-(d).

* See 10 C.F.R. § 2.311(a).

® See Amergen Energy Co., L.L.C. (Oyster Creek Nuclear Generating Station), CLI-06-
24,64 NRC at __, slip op. at 8; see also Exelon Generating Co., L.L.C. (Early Site Permit for
the Clinton ESP Site), CLI-04-31, 60 NRC 461, 468 (2004); Duke Energy Corp. (Catawba
Nuclear Station, Units 1 and 2), CLI-04-11, 59 NRC 203, 208 (2004).

6 See Clinton, 60 NRC at 466.

7 See 10 C.F.R. § 2.341(f)(2).



affect a proceeding’s ‘basic structure’ . ...” 8

For the reasons provided in this decision, we deny Pilgrim Watch’s appeal of
LBP-06-23.
IT IS SO ORDERED.

For the Commission

/RA/

Annette L. Vietti-Cook
Secretary of the Commission

Dated at Rockville, Maryland
this _11" day of January 2007.

8 See Clinton, 60 NRC at 467.



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

ENTERGY NUCLEAR OPERATIONS, INC.

(Pilgrim Nuclear Power Station)

— N N N N

Docket No. 50-293-LR

CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing COMMISSION MEMORANDUM AND ORDER
(CLI-07-02) have been served upon the following persons by electronic mail this date, followed
by deposit of paper copies in the U.S. mail, first class, and NRC internal mail.

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001

Administrative Judge

Richard F. Cole

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: REC1@nrc.gov

Susan L. Uttal, Esq.

Marian L. Zobler, Esq.

Molly L. Barkman, Esq.

Office of the General Counsel

Mail Stop - O-15 D21

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: slu@nrc.gov
E-mail: mlz@nrc.gov

E-mail: mlb9@nrc.gov
E-mail: OGCMailCenter@nrc.gov

Administrative Judge

Ann Marshall Young, Chair

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: AMY@nrc.gov

Administrative Judge

Paul B. Abramson

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: pba@nrc.gov

Diane Curran, Esq.

Harmon Curran, Spielberg & Eisenberg, L.L.P.
1726 M. Street N. W., Suite 600

Washington, D.C. 20036

E-mail: dcurran@harmoncurran.com




Docket No. 50-293-LR

COMMISSION MEMORANDUM AND ORDER (CLI-07-02)

Matthew Brock, Assistant Attorney General
Environmental Protection Division

Office of the Attorney General

One Ashburton Place

Boston, MA 02108

E-mail: matthew.brock@ago.state.ma.us

Molly H. Bartlett, Esq.

52 Crooked Lane

Duxbury, MA 02332

E-mail: mollyhbartlett@hotmail.com

Mary E. Lampert,

Director of Pilgrim Watch

148 Washington Street
Duxbury, MA 02332

E-mail: lampert@adelphia.net

Mark D. Sylvia

Town Manager

Town Manager’s Office

11 Lincoln Street

Plymouth, MA 02360

E-mail: msylvia@townhall.plymouth.ma.us

Dated at Rockville, Maryland
this 11" day of January 2007

Terence A. Burke, Esq.
Entergy Nuclear

1340 Echelon Parkway

Mail Stop M-ECH-62
Jackson, MS 39213

E-mail: tburke@entergy.com

David R. Lewis, Esq.

Paul A. Gaukler, Esq.

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, N.W.

Washington, DC 20037-1128

E-mail: david.lewis@pillsburylaw.com;
paul.gaukler@pillsburylaw.com

Sheila Slocum Hollis, Esq.

Town of Plymouth MA

Duane Morris, LLP

1667 K. Street, N.W.

Suite 700

Washington, D.C. 20006

E-mail: sshollis@duanemorris.com

[Original signed by Evangeline S. Ngbea]

Office of the Secretary of the Commission




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


