January 9, 2007
EGM 07-001

MEMORANDUM TO:  Samuel J. Collins, Regional Administrator, Region |

William Travers, Regional Administrator, Region Il

James L. Caldwell, Regional Administrator, Region I

Bruce Mallet, Regional Administrator, Region IV

James Dyer, Director, Office of Nuclear Reactor Regulation

Jack R. Strosnider, Director, Office of Nuclear Material Safety
and Safeguards

Roy Zimmerman, Director, Office of Nuclear Security and
Incident Response

Charles L. Miller, Director, Office of Federal and State Materials
and Environmental Management Programs

FROM: Cynthia A. Carpenter, Director /RA/
Office of Enforcement

SUBJECT: ENFORCEMENT GUIDANCE MEMORANDUM - ENFORCEMENT
DISCRETION FOR CERTAIN VIOLATIONS ASSOCIATED WITH
DOE LEGACY DOCUMENTS FOUND IN CERTAIN LEASED SPACE

On October 29, 2004, the U.S. Nuclear Regulatory Commission (NRC) notified the

U.S. Department of Energy (DOE) in correspondence to Mr. Larry W. Clark, Office of Nuclear
Fuel Security, Oak Ridge Operations Office, that the NRC would notify DOE of any discovery of
inappropriately marked or controlled DOE classified information or material discovered in NRC
regulated site areas leased by the U.S. Enrichment Corporation (USEC) within the Paducah or
Portsmouth gaseous diffusion plant (GDP).

The correspondence was in response to an audit report authored by the DOE Office of
Inspector General (OIG) that discussed the discovery of documents and materials that were not
adequately marked for classification and were not being properly protected. The NRC
recognized in its communication that the unprotected documents and/or materials were DOE
legacy items that were not covered under USEC'’s Certificate of Compliance with the NRC, and
ensured that if and when discoveries occurred in the future, DOE would be notified.

While the NRC has security cognizance for matters pertaining to protection of classified matter
in USEC leased space, the kind of matter referenced in the DOE OIG report does not come
under NRC purview. Accordingly, the NRC will normally exercise enforcement discretion for
non-willful involvement of USEC in discoveries of DOE legacy information or materials found in
NRC regulated site areas at the Paducah or Portsmouth GDP.

When exercising enforcement discretion in accordance with this Enforcement Guidance
memorandum (EGM), the following language should be included in the letter to the certificatee:
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Based on the results of this inspection, errors were identified in the manner in which you
have been maintaining compliance with the provisions of 10 CFR 95.35. (Include a brief
description of the errors and how they were identified.) As such, the NRC has
determined that (quantity) Severity Level (Il or IV) violation(s) of 10 CFR 95.35
occurred. This (These) violation(s) was(were) evaluated in accordance with the
Enforcement Policy, which is included on the NRC’s Web site at www.nrc.gov; select
What We Do, Enforcement, then Enforcement Policy. However, after consultation
with the Director, Office of Enforcement, (and the Deputy Executive Director for
Materials, Research, State and Compliance Programs, if applicable), | have been
authorized to exercise enforcement discretion pursuant to Section VII.B.6, Violations
Involving Special Circumstances, of the Enforcement Policy to refrain from issuing a
Notice of Violation. Discretion is warranted in this case because the NRC has
determined that: the violation is not willful, the (material or information) is legacy DOE
(material or information), and the (material or information) was not appropriately
classified prior to your assumption of control of the leased space in which the (material
or information) was discovered.

When exercising enforcement discretion in accordance with this EGM, the following language
should be included in the text of the report discussing the inspection finding:

Based on the results of this inspection, errors were identified in the manner in which you
have been maintaining compliance with the provisions of 10 CFR 95.35. (Include a brief
description of the errors and how they were identified.) As such, the NRC has
determined that (quantity) Severity Level (lll or IV) violation(s) of 10 CFR 95.35
occurred. However, because this (these) error(s) was (were) not willful, and because
the NRC has determined that the (material or information) is legacy DOE (material or
information) that was not appropriately classified prior to your assumption of control of
the leased space in which the (material or information) was discovered, the NRC is
exercising enforcement discretion pursuant to Section VII.B.6, Violations Involving
Special Circumstances, of the Enforcement Policy to refrain from issuing a Notice of
Violation in this case.

The Regional Administrator should normally sign the letter (containing the enforcement action
(EA) tracking number) transmitting the exercise of discretion if it includes an issue that could
have been considered as escalated action (Severity Level |, I, or lll) had it not been for the
exercise of discretion. However, the Deputy Regional Administrator or a Division Director may
sign the letter provided it includes a statement that the Regional Administrator has been
consulted.

This EGM will be in effect until further notice.
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If you have any technical questions, contact J. Keith Everly at 301-415-7048. If you have any
enforcement questions, contact Michael R. Burrell at 301-415-2740.

cc: L.Reyes, EDO
SECY
M. Virgilio, DEDMRS
W. Kane, DEDR
M. Johnson, OEDO
B. Boger, NRR
R. Pierson, NMSS
L. Camper, FSME
E. W. Brach, NMSS
D. Dorman, NSIR



Multiple Addressees

3

If you have any technical questions, contact J. Keith Everly at 301-415-7048. If you have any

enforcement questions, contact Michael R. Burrell at 301-415-2740.

cc: L.Reyes, EDO
SECY
M. Virgilio, DEDMRS
W. Kane, DEDR
M. Johnson, OEDO
B. Boger, NRR
R. Pierson, NMSS
L. Camper, FSME
E. W. Brach, NMSS
D. Dorman, NSIR

DISTRIBUTION: EGM-07-001 Dated: January 9, 2007

OE r/f JLongo, OGC
BJones, OGC EGM File

OE staff CCarpenter
JLuehman

RidsEDOMailCenter

Enf. Coordinators: RI, RIl, RIll, RIV, NRR, NMSS & NSIR
OEWeb (3 days after issuance)

ADAMS/PUBLIC (3 days after issuance)

ADAMS ML070090074

File name: C:\FileNet\ML070090074.wpd

X Publicly Available Non-Publicly Available O Sensitive X Non-Sensitive
ES:OE NSIR 0OGC NMSS SC:OE DD:OE OE:D
MBurrell LSilvous BJones BSmith DSolorio JLuehman CCarpenter
12/04/06 12/04/06 12/04/06 12/04/06 12/13/06 12/26/06 01/08/07

OFFICIAL RECORD COPY





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


