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‘Atn: Rulemaking and Adjudications Staff

o Spare of Unalts Cormments on NECs Proposed Rules for the Protecton of
Safepuards Imurm:lum} as it Relates to Adindications (RIN 3150-AHSTY

The Stare of L’?tah submits these comments on NRC's proposed rules for protection of
sqfrcguqrti'« mformation (SGI), as the rules relate to adjudicadons. The Smte’s comments, pr(,sum;d
in detail helow, note the potendal for creating a biased forum and unfaitly prej uci!c:mg an intervenor,
such as:

1. The “need to know deternunagon™ may be made by an adversary and the rules may requice
the divulgence of the names of non-westfying wimess wiﬁwuz any of the qualifying tests

required by Federal Rules of Civil Procedure (F.R.C.P) Rule 26(b).

2 1t is manifest (because of the civil and criminal pen»zltic: thar rnay atrach) that mtervenors
will be driven to over-classify adjudicatory material as SGT if they are required to sclf-idendfy
what information 1s SGL

3. Neither the proposed rules in general, for the handling procedures or the specific exceptions
to criminal background checks, appears to gives a party to an NRC proceeding any
sroteciion against disclosure (even under seal) of SGI in a judicial appeal of issues that may

_ (=i 4 } PP b

contain SGL

A Access to SGI and Protection of Attorney Work Product

NRC's proposed rules for the protection of SGI center, 1n part, around a “need to know”
determination. Based on the definition of “need to know” for adjudicatory purposes, the person
making a “need to know” determinanon sppears to be & party adverse to an intervenor.  Rule 731
proposes that the onginator of the information makes the determination whether “the information
15 necessary to enable the proposed recipient to proffer and/or adjudicate a specific contenton.”
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In some instances this could be the applicant,’ whose self-interest in non-disclosure will likely cause
it to be unable o render an impardal judgment. Where there is dual possession of SGI, the NRC
staff makes the determination, who again will be a party adverse to an INtervenor.

A determination of “need to know” in an adjudicatory setting, and appeal from an adverse
determinadon, ignores the protections of FR.C.P. Rule 26(b). As proposed by rule 2,336{f)(1)(iv},
when “[plazticipants {in an NRC adjudicatory proceeding], potential witnesses, and attorneys™ are
denied access to SG, they may seek to have the Chairman of the Atomice Safety and Licensing
Board appoinr an officer, other than the presiding officer, to review that adverse “need to know”
determination. However, the party with the adverse ruling has no protection from disclosing
privileged information, such as confidendal details about 2 non-testifying witness, from an adversary
i the adjudicatory proceeding, i¢., the NRC staff.

An appeal of an adverse ‘S(Ji ruling must be served, along with any addidonal information,
on the NRC smff. In addigon, rule 2.336(H{1){1v) states: “the NRC staff will file 2 response
indicating whether the request and additional information has caused the NRC Office of
Admmistration to reverse its adverse determination.” In such instances, NRC’s Office of General
Counsel would presumably be responsible for filing the response and providing legal advice to the
Office of Administration. There is no prohibition on the same NRC counsel representing the NRC
Office of Administration staff and at the same time x:epresemmg NRC staff {23, from the Spent
Fuel Projects Office) in the adjudicatory proceeding. This is clearly a conflict of interest.

Even more troubli ing is the likelihood that it will be NRC qmtf who are reviewing the license
application {a pazty adverse to an intervenor), whw will have custody of the SGI (zg, apy ";shc;mi
response fo requests for additonal mfomnaxmn). There 1s no constraint under the rules on those
same NRC reviewing staff or its counsel from assisting the Office of the Administrator in making &
determination whether SGI is or is not necessary for an intervenor to proffer or adjudicate a
contenuon. Such situations bias the SGI determination and unfairly open up intervenor’s privileged
information to an adverse party without any consideration of the F.R.C.P. Rule 26(b) protections.

In order to obtain access to SGI, an intervenor’s litdgation strategy and work preduct should
not be subject to disclosure to an adverse party. Given NRC’s stringent contention filing
rcqu:rexnm& i will often be necessary for an intervenor o have an expert, under the directon of an
attorney, review SGI documents to determine whether or.not to file a contenton, whether other
experts should be retained, and for a variety of other reasons. Under the federal rules of civil
procedure, such non-testifying persons and the attorney’s thoughts and mental pracesses are
shielded from disclosure unless a party seeking disclosure (6.2, NRC statf) makes the showing
required by Rule 26(b). The proposed rules may well deprive an intervenor of those customary
pr,@mctmnw

' An applicant may have sole custody of information it has classified as SGI (¢, an
engineering analysis) that, apart from being SGI, would otherwise need to be divulged in discovery.
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If an arromey in the proceeding requites access for SGI, based on the same concermns as
descabed above, his or her rationale for “need to know™ may divulge an artorney’s work pmduct or
Ltigation suarerr\ to the NRC staff and its counsel mvclved i the adjudicatory proceeding, again'in
derogation of Rule 26{b}.

NRC case law clearly recoghizes the attorney work product doctrine and has held that, in the
normal course of hiigation, it is not easily overridden. Texas Utlity Co. (Commanche Peak Steam
Elcctric Generaung Units 1 & 2), LBP-84-50, 20 NRC 1464, 1473 (1984). Moreover,

Attorney work product is ordinarily given substandal deference in shielding from
discovery an attorney's inner thought processes to enable the attorney to best
prepare a client’s case. It provides a "zone of privacy” within which attorneys may
weigh the merits of their case and determine a lingation plan from which to procecd.

1d. However, in an NRC adjudicatory proceeding, where an intervenor must rely on SGI to develop
its case, those Rule 26(b) protections are summadly overridden.

Intervenors should not be required to forego well-established Rule 26(b) protecidons in order
to have access wo SGI. 1 the Comumission proceeds with the soacture of the rules as proposed, it
must ensure that an SGI deternunaton 1s made by an unbiased NRC entity and that intervenors are
accorded the full protection of Rule 26(b), including non-disclosure of attorney work product to
other parties in the adjudicatory proceeding, The information submitted to the NRC Office of
Administration should not be accessible to staff or its counsel who may be involved in the
adjudicatory pxocecdﬁmg At 2 mmnimua, the Commission should require such information, and
NRC Office of Administration staff and its counsel {f.e, NRC lawyers who are in any way involved
in advising on any SGI decisions or review), be screened from staff and its counsel who are involved
in the related NRC adjudicatory proceeding. Only then will intervenors be able to participate on a
level playing fn, d in an NRC adjudicatory proceeding.

B. Classification and De-classification of SGI

NRC’s proposed rules expand the scope of material that could be classified as SGI. More-
over, NRC has not thought through the ramifications its rules will have on records generated during
NRC adjudicatory proceedings. The Commission must make it less cambersome for persons swept
up by these rules to discern what should be treated as SGI and, more importantly, create a process
for de-classifying materal that is broadly labeled SGI in NRC adjudicatory proceedings.

Pr opoaed rule § 73.22(d) requites the cover page of each document determined to be SGI
contaln the “name, tile, and organization of rthe individual authorized o make a Safeguards
Informadon determination,” the date the determination was made, and a notaton that unauthorized
disclosure will be subject to civil and criminal sanctions. Under threat of sanctons, intervenors will
be driven to over-classify adjudicatory material they generate as SGL
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Proposed rule § 732201} gmcmi ¥ :cquzfu engincering and safery analyses 1o be teated as

SCGi i unautherized disclosure could “re: rsonably be expected to have :;xgmﬁgm 1 adverse eifect on
the health and safety of the pubhc or the common defense and «%vnw by wz;m reanty | Icreasing
the likelthood of . . . sabotage” of nuclear marerials. Frequently, the basis of 2 contention will ‘x:(-i;x
on an engineenng and safety analysis pmgﬁamd by intervenaor’s experes, In such cases, the stapdards
for dmummuw whetherinformanon 1z SGImay bn similar o determining wmfzthw 4 CONLCNNoOn 18
admissible {:ﬁ.&%% ersc effect on public health, safery or common defense). Therefore, requiring an
mtervenor o determine whethes its engineenng and safery analyses {or other docwments) are SGI
when subturung a contention or other htgation material 1o the NRC, 18 an undue burden to place
on an intervenor, especially when there is the threat of cxeil and criminal SANCHONS,

It 1s seli-gvident that some documents are S5GI e, £ p?r sical secarity plans). Sometimes,
however, it is difficult ro discern whether the information is SGI. For emmpi@ 10 the Promate Fael
Storage LLC proceeding (Docket No, 72- 22 ISFSI) (“PFS™), the applicant decided to make certain
modifications 1o a generic storage cask. Utsh submitted a late-filed contention habeled “may contain
safeguard informaugn” and later the staff {Office of Nuclear Secasiry and Incident Response)
deemed oaly 2 cauple of sentences in that document o be SGI “This willingness by NRC to classify
documents in the PES proceeding was somewhat of an aberration because the State rsquegmd other
documents to be portion marked as SGI but was informed by staff counsel: “We will not be
portion marking other people’s documenrs, It mkes roo much of our resources o do that and it's
not our policy ro do thae™ PEY T 14851 (May 18, 2004).

Io another rare instance when the staff evaluared whether a document was $G1, it bfted the
561 label from the Swre’s radiavon dose analvsis, Hmvmu as the docurnent wis later nwoduced
into a closed hearing and the manseopr denoed “contains safeguards information,” it is not obvious
whether or not the document should be treated as SGL Moreos ver, & hearing closed because some
portion of it may divaige SGI, creates an incredible burden on record- -keeping and document
control because, although much of what takes place in the hearing is not SGI, all transcripts and
associated heanng documents are weated and stored as SGL

The NRU should allow a party 1 an adjudicatory proceeding to subimit documents marked
“may contam safeguard information” whereby the material would be transmitted, controlled and
stored as SGI @mdm:r the staff's unbizsed determination {22 Part A above) whether any, all, or part
of the c%r}c:mmsﬁ‘m WAS mf:imd SGL To require otherwise would chill public parmcmﬁmm and an open
higganon forum.

When a docament no longer meets the SGI eriteria in Parr 73, it must be declassified.
Proposed rule 73.22(h} states: “The authon to determine that a document may be deconirolled
shall be exercised (,;2’33%' by the NRC or with NRC approval, or if possible, in consuliation with the
individual or organization that made the onginal determinaton.”

Declassificanon of SG1 s a posidve attmbute. However, é;huc: are o established
mechanisms for an intervenor to request the staff 1o decontrol documents, or part of documents.
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f .
For example, heanngs closed because a small putm;m of 1 may reveal some safeguards nformanon
creates 2 mass of documents that must be controlled and stored 2s SGI {e.0. tes&m‘mn}'ﬁ exhibigs,
trar 5(::.‘1'9{& ete.. Furthermore, destruction of all documents may not be an option because of a
arey’s mternal document reten mm,z procedures.

vaj

Pax uugsmm i an SGI proceeding 15 cumbersome, cosdy and a reswraint on open
cmmmumwnm s with the Board, other parties and berween lw vers and their exp&.rtw Devising a
wirrkable system within NRC to label documents “SGI” only when they are “tealy” SGI would go a
long wayv towsards c,mamxg an open hogation forum that w c,iz:mmw public parsdcipanon, while at the
same tifne protecting gational secarity.

C. Appellate Review

The Amwomic Energy Act (AEA) pzm’xdm that “[a]ny final order entered in any proceeding of
the kind specified subsection {1 {189z} (g, licensing 2 nuclear f@ciﬁiw}} .. shall be subyect to
judicial review.”  AFA § 1801, 42 USC _H”‘t’sﬁ"{b‘}gl,} The AEA also provides that when the
Comnussion s exercising ;mtimm:} over safeguards mformation, it shall “apply the minimum
restricnons needed to pmmcr the heﬁlt‘i)» and b&fﬁ‘[’“ of the public or the common defense and
secunity.” AEA {147, 42 US.C. § 3 2167. However, the proposed changes to Part 73, in derogation
of the Act, mav itmpmgﬁ on a party’s ability to mdepeudﬁm v prosecute a judicial appeal of NRC
licensing decisions involving SGLL

Nexher the proposed rules in geneml nor the handhing procedures or the speafic w{cepris;m;;
to criminal background checks, appears o gives a party to an ] NRC prcwr:u_llm:: any protecuon
AEAINST disclosure feven under seal) of SGlin 2 judicial 2 appeal of ssues that mav conmimn 5GL

Courts are well equipped 1o proece sensitive informanon, such as SGI, from public
disclosure. For example, the Unired Stares Court of Appeal for the District of Columbia has a local
rule that specifically deals with such matters: “Any portion of the record that was placed under seal .

. before an agency remains under seal in this court unless otherwise ordered. Parties and their
counsel are responsible for assmfmcr thatr matenals under seal remaun under seal and are not publicly
disclosed.” DO Ci. Rule 47, A parey, therefore, should not be constrained by NRC's proposed
changes to Parr 73 from filing (undf:r seal) petiions or bm:fa ma wdu.ml pz:m_u.{hnﬁ thar may
contain SGL

The proposed rules are unclear whether, 10 avoid the threat of sanctions, a party should
obtam pre- authonza tivn from the NRC prior o filing SGI with a court. Such a situation would
nterfere with a party’s unfertered right to seek judicial review, the junsdicton of the court of
appeals over NRC final orders, and comity between the agency and the court. a2 42 U.8.C. § 2239
2% US5.C § 2342, Public Service Co, of \f.xs, Hampshire, {‘»m brook Station, Units 1 & 2, ALAB-

350, 4 NRC 365 (19765. Perhaps there are other rules that address this issue bu if { thete ate not, the
{j.wmnﬁs@;imn should revise Part 73 1o ensure that NRC rules defer to established court procedures 5o
that a parry may independendy file SGI under seal with the court.

¥
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The State of Uwh thanks you for your consideranon of its comments.

Denisé Chancellor
Assistant Attorney Creneral

e Dr. Dianne R. Niclson,
Execunve Director
Utah Department of Environmenral Qualiry
168 North 1950 West, P O Box 1445810
Sale Lake Ciry UT 84114-4810
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From: - Carol Gallagher

To: Evangeline Ngbea

Date: 01/03/2007 5:28:33 PM

Subject: Comment letter on Protection of Safeguards Information Proposed Rule

Attached for docketing is a comment letter on the above noted proposed rule that | received via the
rulemaking website on 1/02/07.

Carol
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