
 
 

December 26, 2006 
 
 
 
 
 
MEMORANDUM TO: Luis A. Reyes 

Executive Director for Operations 
 
 
 
FROM:   Stephen D. Dingbaum /RA/ 

Assistant Inspector General for Audits 
 
 
SUBJECT:   STATUS OF RECOMMENDATIONS:  AUDIT OF 

NRC’S PROCESS FOR RELEASING COMMISSION 
DECISION DOCUMENTS (OIG-06-A-22) 

 
REFERENCE:  EXECUTIVE DIRECTOR FOR OPERATIONS’ 

MEMORANDUM DATED OCTOBER 20, 2006 
 
 
Attached is the Office of the Inspector General’s (OIG) analysis and status of 
recommendations as discussed in your memorandum dated October 20, 2006.  
Based on your response, recommendations 1 is resolved and recommendation 2 
remains unresolved.  Please provide an updated status by March 1, 2007. 
 
If you have any questions or concerns, please call me at 415-5915. 
 
Attachment:  Status of Recommendations 
 
 cc: M. Johnson, OEDO 

M. Malloy, OEDO 
P. Tressler, OEDO 
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Recommendation 1:  Develop a program for NRC compliance with FOIA’s 
automatic disclosure requirements. 

 
Agency Response of 
October 20, 2006:  Agree.  The NRC believes it is in full compliance with the 

automatic disclosure provisions of the FOIA.  Documents 
falling within the automatic disclosure requirements of 
subsections (a)(1) and (a)(2) of the FOIA are readily 
found on the NRC’s FOIA web site.  Commission 
Decision Documents are routinely released to the public 
under applicable guidance, absent a determination of 
sensitivity.  However, we recognize that the agency has 
not established written procedures that explicitly describe 
the process employed by the agency to comply with the 
statutory requirements for automatic disclosure.  The 
agency will document its procedures and, as part of this 
effort, amplify the process as to Commission Decision 
Documents to specifically include review of SECY papers 
and Staff Requirements Memoranda (SRMs) for 
compliance with the automatic disclosure requirements of 
subsections (a)(1) and (a)(2) of the FOIA (5 U.S.C. 552 
(a)(1) and (a)(2)).   

 
       The purpose of the FOIA’s automatic disclosure 

requirements is to guard against the "development of 
agency ‘secret law’ known to agency personnel but not to 
members of the public who deal with the agency."  U.S. 
Department of Justice Freedom of Information Act Guide 
& Privacy Act Overview, May 2004 Ed. at p. 22.  
Conversely, "records that have no precedential value and 
do not constitute the working law of the agency are not 
required to be made available under this part of the Act."  
Id.  

 
       Agency guidance currently reflects the Commission’s 

general policy of disclosing SECY papers, COMS, and 
SRMs that are not otherwise inappropriate for release to 
the public.  Management Directive (MD) 3.4, "Release of 
Information to the Public," provides for public availability, 
following final Commission action, of all SECY papers 
that do not contain withholdable or particularly sensitive 
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material, along with their related Staff Requirements 
Memoranda (SRMs).  Chapter II of the Internal 
Commission Procedures – Decision Documents – 
likewise provides for public release of Commission 
decision-making documents (SECY papers, COMs, and 
SRMs) unless they contain specific, limited types of 
information that warrant protection.  Thus, many 
Commission Decision Documents already are 
automatically released to the public.  However, neither 
MD 3.4 nor the Internal Commission Procedures contain 
explicit requirements to screen Commission Decision 
Documents for compliance with 5 U.S.C. 552 (a)(1) and 
(a)(2).  This will be addressed by revisions to both 
guidance documents. 

 
       The Secretary of the Commission (SECY) will be 

designated as the authority responsible for identifying 
Commission Decision Documents, such as SECY 
papers, COMs and SRMs, subject to 552(a)(1) or (a)(2) 
automatic release, and for determining whether any 
portions should be redacted before public release 
because they fall within a FOIA exemption.  SECY and 
the Office of Information Services (OIS) will obtain advice 
and assistance from the Office of the General Counsel 
and other NRC staff, as needed, to conduct the required 
reviews and ensure appropriate public dissemination of 
these documents. 

 
       The Director of the OIS will be responsible for 

maintaining the FOIA webpage identifying all agency 
documents subject to the automatic disclosure provisions 
of the FOIA. 

    
       Completion Dates: 
 
       1. SECY will conduct reviews of Commission Decision 

 Documents issued after the date of this memorandum 
 that are not designated for public disclosure to  
 determine whether they must be released, in whole, 
 or in part, in accordance with the disclosure 
 provisions of 5 U.S.C. 552(a)(1) and (a)(2).   
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       2.  The Commission’s Internal Commission Procedures 

 will be revised within 30 days. 
 

3. M.D. 3.4 will be revised by June 30, 2007. 
 
 

OIG Analysis: OIG acknowledges the agency’s effort to address this 
recommendation by revising the internal guidance to 
include documenting written procedures that will 
“explicitly describe the process employed by the agency 
to comply with the statutory requirements for automatic 
disclosure.”  However, SECY has no expertise to act as 
the authority responsible for identifying the applicability of 
552(a)(1) or (a)(2) to Commission Decision Documents.  
Therefore, until SECY develops the expertise, advice and 
counsel of OGC and OIS is required, and would always 
be desirable. 

 
 OIG will close this recommendation when Commission 

procedures are modified to reflect the involvement of 
OGC and OIS in the determination process.  

 
 
Status:     Resolved. 
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Recommendation 2:  Conduct a documented FOIA 552(a)(1) and (a)(2) review 

of previously unpublished SECY Papers and SRMs. 
 
 
Agency Response of  
October 20, 2006: Disagree.  Implementation of this recommendation would 

require the Commission to examine all unpublished 
SECY papers and SRMs issued by the agency since its 
creation in 1975.  This could involve review of thousands 
of documents without the prospect of any beneficial 
result. There is little expectation of identifying any 
documents that express existing Commission policy not 
currently available to the public.  Moreover, if an agency 
fails to properly publish or make available a document 
subject to the automatic disclosure provisions, it cannot 
require a member of the public to comply with the 
requirements that the document sets out, or rely on the 
document in its determinations affecting a member of the 
public, unless that member of the public had "actual and 
timely notice of the [document’s] terms."  5 U.S.C. 
552(a)(1); 552(a)(2).  The NRC concludes, for the 
reasons below, that SECY papers and SRMs are not 
designed to express the "law of the agency," that they do 
not function as the "law of the agency" in practice, and 
that the NRC is already in full compliance with the 
automatic disclosure provisions of the FOIA.  This 
resource-intensive review would likely produce few, if 
any, documents that should have been disclosed 
pursuant to (a)(1) or (a)(2).  Therefore, the NRC will not 
implement this recommendation.  

 
 Subsection (a)(1) requires agencies to publish specified 

categories of documents in the Federal Register.  The 
NRC does this by publishing such documents as 
substantive rules of general applicability in the Federal 
Register.  Subsection (a)(2) requires agencies to make 
other specified classes of documents available to the 
public in "reading rooms."  The NRC does this by placing 
covered documents on its public FOIA web site and in its 
Agencywide Documents Access and Management 
System (ADAMS), and by making them available through 
its Public Document Room.  
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 The NRC believes it is in full compliance with the 

automatic disclosure provision of the FOIA and that its 
web page providing access to the agency’s (a)(1) and 
(a)(2) documents is a model of (a)(1) and (a)(2) 
compliance, in that it is comprehensive and easy for the 
public to use.  The Commission recognizes that it has not 
generically classified or formally designated specific  
SECY papers, COMs, or SRMs as (a)(1) or (a)(2) 
documents.  This is because SECY papers, COMs, and 
SRMs that reflect Commission decisions on a matter are 
not intended to pronounce an agency policy decision that 
the industry and the public are to conform to or rely on.  
Instead, the agency’s policy decisions and precedents 
are reflected in the adjudicatory orders, rules, guidance 
documents, and generic communications that the agency 
issues and publishes or otherwise makes publicly 
available following Commission review of the SECY 
paper or COM and the issuance of the SRM.  SRMs also 
often provide actions to be completed or analysis to be 
performed by the staff before new legal requirements can 
be described and finalized. 

 
 We agree with the proposition that there is no categorical 

exclusion from the automatic disclosure requirements for 
a class of records, such as SECY papers or SRMs.  As 
noted in our response to recommendation 1, the NRC 
has also agreed to establish formal procedures for 
additional assurance that the agency does not fail to 
publish or make available to the pubic any SECY paper 
or SRM that would fall within the parameters of (a)(1) or 
(a)(2).  In evaluating whether the absence of these types 
of formal procedures suggests the likelihood that any 
SECY papers or SRMs generated from 1975 to the 
present date were not properly classified as (a)(1) or 
(a)(2) documents to warrant a review of all of those 
documents, we found that the OIG audit report did not 
present information that would cause us to do so.   

 
 The OIG cites only two examples in support of its 

recommendation.  One aged example involves an old 
SRM purporting to make a change in decommissioning 
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policy.  There a court concluded that the NRC had made 
a policy change without public notice through issuance of 
an SRM.  See Citizen’s Awareness Network, Inc. v. US 
NRC, 59 F.3d 284, 291 (1st Cir. 1995).  Even so, the 
court suggested in that case that this instance of 
attempted policymaking through non-public SRMs was a 
marked departure from the NRC’s usual practices.  Id. 
(describing how the SRM in question reversed a policy 
that the NRC had initially adopted after "a lengthy notice 
and comment period").  Having been rebuked by that 
court in 1995, the NRC conceded its error there and has 
known now for over a decade to avoid making policy 
through issuance of non-public SRMs.   

 
 The other example cited by the OIG is a 2004 SECY 

paper and its associated SRM addressing the 
decision-making framework that would be used by the 
NRC staff to conduct its vulnerability assessments of 
various materials and research and test reactors.  We 
have reviewed those documents and concluded that they 
are not subject to the automatic FOIA disclosure 
requirements.  These documents do not set forth new 
security requirements that licensees (or others) would be 
expected to comply with nor do they establish new 
guidance to the staff on what constitutes adequate 
security.  The SECY paper and SRM are pre-decisional 
communications between the Commission and its staff 
on how to go about gathering facts that will inform a 
decision-making process still underway.  Those papers 
do not define or clarify the legal rights, duties, or 
obligations of members of the public.  As such, these 
documents do not constitute the "secret law" that 552 
(a)(1) and (2) intend to expose to public scrutiny.  

 
 In light of both the agency’s firm view that it is in 

compliance with the automatic disclosure provisions of 
the FOIA and the absence of compelling examples to the 
contrary, the NRC considers it unreasonable and 
unnecessary to spend extensive resources reviewing 
thousands of documents to prove there are no others that 
should be classified as (a)(1) or (a)(2) documents.  The 
agency is confident that the documents set forth on the 
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agency’s web site provide the public with the information 
that is needed to both understand and comply with 
currently applicable agency regulatory requirements and 
policies.  

  
OIG Analysis: As with its response to Recommendation 1, the agency 

asserts that “…it is in full compliance with the automatic 
disclosure provision of the FOIA and that its web page 
providing access to the agency’s (a)(1) and (a)(2) 
documents is a model of (a)(1) and (a)(2) compliance, in 
that it is comprehensive and easy for the public to use.”   

 
 OIG maintains that absent reasonable assurance that 

internal controls such as a defined review process are in 
place, the agency has no basis upon which to assert its 
“firm view that it is in compliance” with FOIA’s 552(a)(1) 
or (a)(2).    

 
 While the agency asserts it is an unreasonable burden to 

review all previously issued documents, OIG believes a 
reasonable approach would be to statistically sample 
documents from the last five or ten years.  The results of 
that review would provide empirical evidence of the 
extent of NRC compliance.  The agency could then take 
additional actions as appropriate.  

  
 
Status:        Unresolved 
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