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NRC STAFF’S RESPONSE 
TO ENTERGY’S BRIEF ON THE

 USE OF SUBPART G HEARING PROCEDURES

INTRODUCTION

On November 29, 2006, the Atomic Safety and Licensing Board (Board) issued an

Order (Regarding Scheduling for Proceeding and Related Matters) (Scheduling Order).  The

Scheduling Order, among other matters, set a deadline of November 12, 2007, for parties to

request the use of Subpart G procedures with regard to later-identified witnesses.  During the

November 20, 2006 pre-hearing conference call that is the basis for the Scheduling Order,

counsel for Entergy Nuclear Operations, Inc. (Entergy) requested leave to file motions

regarding that deadline, and the Board directed counsel for Entergy to submit a brief

addressing Entergy’s position on possible requests to use Subpart G procedures with regard to

later-identified witnesses and directed the other parties to file their responses to the Brief by

December 8, 2006.  Tr. 533-36.  Entergy filed its brief on December 1. 2006.1  In accordance

with the Scheduling Order, the NRC staff (Staff) hereby files its response to Entergy’s Brief. 

For the reasons discussed below, the Staff agrees that, pursuant to 10 C.F.R. § 2.309(g), the
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2  See Memorandum and Order (Ruling on Standing and Contentions of Petitioners
Massachusetts Attorney General and Pilgrim Watch) (Order) LBP-06-23, 64 NRC      (Oct. 16, 2006)
slip op. at 113.

deadline for requesting the use of Subpart G procedures in this proceeding has expired and

that the Board should reconsider and delete that proposed provision of the Scheduling Order.

DISCUSSION

In its Brief, Entergy asserts that the Board’s proposed schedule, which would allow a

party to request Subpart G hearing procedures until November 12, 2007, thirteen (13) days

after parties submit their final witness lists, is inconsistent with the NRC adjudicatory process

regulations.  Entergy Brief at 1.  During the scheduling teleconference, Judge Young indicated

that the deadline for Subpart G motions would be for requests for procedures regarding

later-identified witnesses.  Tr. 523-24.  Subpart G procedures would include full formal

discovery such as interrogatories and depositions, as well as cross-examination by the parties. 

See, e.g., 10 C.F.R. § 2.705-2.709.  Because Entergy addressed cross-examination as well as

other discovery methods in its brief, the Staff will discuss each herein.

The Board’s October 16, 2006 Order granting intervention established that the hearing

procedures under Subpart L of 10 C.F.R. Part 2 would be used in this matter.2  Entergy asserts,

and the Staff agrees, that pursuant to 10 C.F.R. § 2.309(g), if a party wishes to employ

Subpart G procedures, it must address the selection in its intervention petition.  Entergy Brief

at 2.  Pilgrim Watch did not address hearing procedures in its petition, nor did it appeal the

Board’s ruling selecting Subpart L for this proceeding under 10 C.F.R. § 2.311(d) within

ten days of the Order.  See, Request for Hearing and Petition to Intervene by Pilgrim Watch

(May 25, 2006); Pilgrim Watch Brief on Appeal of LBP-06-23 (Oct. 31, 2006).  Thus, Pilgrim

Watch may not request the use of Subpart G hearing procedures after the parties’ final

identification of hearing witnesses.  Entergy requested that the Board delete the proposed
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provision of its scheduling order that would set a deadline for a party to request Subpart G

hearing procedures, to wit:

Requests under 2.310(d) to address part of hearing under subpart G based on
disclosure of eyewitness and issues of motive or intent -  11/12/07

Scheduling Order, Appendix-Tentative Schedule for Proceeding, at 5.  Entergy requested that it 

be replaced with the following provision:

November 12, 2007.  Deadline for requests pursuant to 10 C.F.R. § 2.1204 for
cross-examination by the parties, or for any other procedural modification
relating to the presentation of testimony or evidence.

Entergy Brief at 7.  In addition, Entergy requested that the Board make it clear that any request

for additional procedures must be made within 10 days of the occurrence giving rise to the

request, as required by 10 C.F.R. § 2.323(a).  Id. 

The Staff agrees with Entergy that the deadline for requesting Subpart G procedures

has passed, and that any procedural matters can and must be resolved through Subpart L. 

Pursuant to 10 C.F.R. § 2.309(g), the request for hearing/petition to intervene must address the

question of the type of hearing procedures to be employed.  The rule states that:

A request for hearing and/or petition for leave to intervene may also address the
selection of hearing procedures, taking into account the provisions of § 2.310. 
If a request/ petition relies upon § 2.310(d), the request/petition must
demonstrate, by reference to the contention and the bases provided and the
specific procedures in subpart G of this part, that resolution of the contention
necessitates resolution of material issues of fact which may be best determined
through the use of the identified procedures.  

10 C.F.R. § 2.309(g).  The Commission clarified the timing of hearing procedure selection in its

final statement of considerations as follows:

Appropriate Hearing Procedures.  Section 2.309(g) requires that the request for
hearing/petition to intervene address the question of the type of hearing
procedure. . .that should be used for the proceeding.  This is not a requirement
for admission as a party to the proceeding, but a requestor/petitioner who fails to
address the hearing procedure issue would not later be heard to complain in any
appeal of the hearing procedure selection ruling.  In addition, the final rule
requires that if the requestor/petitioner asks for a formal hearing on the basis of
§ 2.310(d), the request for hearing/petition to intervene must demonstrate, by
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reference to the contention and the bases provided and the specific procedures
in Subpart G, that resolution of the contention necessitates resolution of material
issues of fact which may be best determined through the use of the identified
procedures.

Changes to Adjudicatory Process, 69 Fed. Reg. 2,182, 2,221 (Jan. 14, 2004) (emphasis

added).  See also, id. at 2,202-2,203 (discussing the proposed rule).  Thus it is clear that by

using “may” in the final rule wording, the Commission meant simply that petitioners could

address hearing procedure selection in their petitions if they so desire, but may also rely on the

Board to make the decision without petitioners’ input.  The Commission did not mean to leave

open the option of addressing hearing procedure selection at a later date.  As further indication

that hearing procedures must be established at the outset of the proceeding, 10 C.F.R. § 2.310

instructs, “[u]pon a determination that a request for hearing/petition to intervene should be

granted and a hearing held, the. . .Board designated to rule on the request/petition will

determine and identify the specific hearing procedures to be used for the proceeding. . . .”  

In this proceeding, the Board properly chose the hearing procedures in its Order ruling

on the standing and contentions of the petitioners.  The Board’s Order states that the hearing

will be conducted under Subpart L, and that the “ruling in this regard is based on the absence of

any request or demonstration, pursuant to 10 C.F.R. § 2.309(g) and in reliance on the

provisions of 10 C.F.R. § 2.310(d), that resolution of any admitted contention necessitates the

utilization of the procedures set forth in Subpart G of 10 C.F.R. Part 2.”  LBP-06-23,

64 NRC ___, slip op. at 113.  Pilgrim Watch did not raise the issue in its petition for leave to

intervene, nor appeal that decision within 10 days of the Order pursuant to 10 C.F.R.

§ 2.311(d).  Accordingly, the proceeding must be conducted pursuant to Subpart L. 
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3  The deadline for requests under 10 C.F.R. § 2.1204 is January 7, 2007.  Scheduling Order at 6. 
If the Board grants Entergy’s request, the Staff submits that this deadline would become superfluous.  

4  The Commission stated in the Discussion of the Final Rule, “[t]he presiding officer has the
authority to allow cross-examination in informal proceedings upon request of a party, if the presiding
officer determines that cross-examination is necessary to ensure the development of an adequate record
for decision. See e.g., § 2.1204(b) . . .”  69 Fed. Reg. at 2,196; See also, id. at 2,228. 

The Scheduling Order contains deadlines for requests under 10 C.F.R. § 2.310(d) as

well as requests for cross-examination under § 2.1204.3  Scheduling Order at 5-6.  See also,

Tr. at 523-24.  The Staff submits that only motions for cross-examination under 10 C.F.R.

§ 2.1204 are appropriate, as the hearing is being conducted under Subpart L.4  That section

provides ample opportunity for parties to cross-examine witnesses if the Board finds it

necessary.  The Board need not resort to conducting the hearing under Subpart G in order to

assure the development of an adequate record for decision and provide a “full and fair

adjudication of the facts.”  CAN v. NRC, 391 F.3d 338, 351 (1st Cir. 2004).  Indeed, the Board

highlights in its Order the fact that in CAN v. NRC,  the First Circuit upheld the NRC’s new

informal adjudicatory rules, Subpart L, noting that the opportunity for 10 C.F.R. § 2.1204(b)(3)

cross-examination is equivalent to the opportunity for cross-examination under the

APA § 556(d).  Id.; LBP-06-23, 64 NRC ___, slip op. at 113 n. 477. 

Entergy states in its brief that there could be special circumstances where a party may

seek the Board’s leave to cross-examine or depose a witness, but asserts that either event may

be handled within the framework of Subpart L, with motions pursuant to 10 C.F.R. §§ 2.1204(b)

and 2.336(a).  Entergy Brief at 6-7.  Section 2.336 sets out general discovery guidelines for

informal proceedings, which, according to Entergy, gives the Board discretion to order

depositions.  Id.  The Staff submits that this provision gives the Board discretion only with

regard to issues relating to the initial disclosures and hearing file, such as timing and scope of

disclosures.  “The discovery required by § 2.336 constitutes the totality of the discovery that
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5  See, CAN v. NRC, 391 F.3d at 351; LBP-06-23, 64 NRC     , slip op. at 113; Tr. at 523-24,
533-35.

may be obtained in informal proceedings.”  69 Fed. Reg. at 2,225.  The only means by which

depositions may take place in a Subpart L proceeding is through Board sanctions, pursuant to

10 C.F.R. § 2.336(e)(1), or by order of the Commission, pursuant to 10 C.F.R. § 2.336(f). 

CONCLUSION   

For the foregoing reasons, the Staff supports Entergy’s request that the Board

reconsider and delete the proposed provision of the Scheduling Order which sets a deadline for

a party to request the use of Subpart G procedures after the parties’ final hearing witness lists

are submitted.  See Entergy Brief at 7.  The Staff agrees that the November 12, 2007 deadline

should be for requests for cross-examination pursuant to 10 C.F.R. § 2.1204 and/or for any

other procedural modifications within the confines of Subpart L.  In addition, the Staff requests

that the provision in the Scheduling Order setting January 7, 2008 as the deadline for motions

under 10 C.F.R. § 2.1204 be deleted.  This change would be consistent with the Board’s Order,

statements made during the scheduling conference call, and the Commission’s regulations.5 

Respectfully submitted,

/RA/

Molly L. Barkman
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 8th day of December, 2006
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