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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
+ + + + 4+
BEFdRE THE ATOMIC SAFETY AﬁD LICENSING BOARD

+ + + + +

_________________________ x
In the matter of: : Docket No. 1A-05-052
DAVID GEISEN . ASLBP No. 06-845-01-EA
_________________________ x

Tuesday,

November 14, 2006

Rockville, Maryland

BEFORE:

MICHAEL C. FARRAR, Chairman-
E. ROY HAWKENS, Administrative Judge

NICHOLAS G. TRIKOUROS, Administrative Judge
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P-R-0-C-E-E~D~I-N-G-S
(2:30 p.m.)
CHAIRMAN FARRAR: Good afternoon. We're
here for another oral.  argument in the David Geisen
enforcement case arising ou£ of events of several
years ago involving safety and informational issues at
the Davis-Besse nuclear .powerplant.
I'm Mike Farrar. I‘m the Chairman of this
Board. With me are my brother judges Roy Hawkené, a
legal member; and Nick Trikouros, a technical judge;
and Meg Parish, our law clerk.
Staff motion, do you have for the Staff?
MS. CLARK: I am Lisa Clark for OGC. With
me is Brett Klukan and Michael Spencer.
(Whereupon, at 2:31 p.m., the proceedings
in the foregoing matter went off the
recofd briefly due to audio problems.)
CHAIRMAN FARRAR: All right. Go ahead,
Ms. Clark. We were interrupted there by a sound
system problem.
MS. CLARK: - And then, to my left is
Richard Poole, and to his left is Tom Ballantine.
CHAIRMAN FARRAR: Glad to have you with
us, and thank you for accommodating our request that

you be here.
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For Mr. Geisen?

MR. HIBEY: I'm Richard Hibey.' With me is
Andrew Wise, Charles McAleer, and Matthew Reinhard.

CHAIRMAN FARRAR: Let me do a couple of
administrativé things first. You all are asking for
more time to work out thé detaiié of the protective
order accompanying our order about the redacted
document. I was away when that came in, which is why
it hasn’t been granted.

But before we grant it, does that come up
with a representation that neither side is going to
attempt to take an appeal? Or is -- and the reason I
ask tha; is it ties in with the end of written
diécovery, which will become important to us as we go
through the afternoon.

MS. CLARK: The Staff is not intending to
appeal.

CHATIRMAN FARRAR: Okay. Thank you. We’ll
issue -- we'’'ll grant the motion, then, when we get

back to our offices. That being the case, that little

‘timetable for when written discovery is over depends

on the motion to compel, which we will now be over in
short order. But you also have until December 1lst to
file motions on the written discovery responses. Do

you think you’ll be filing motions, or does it seem
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like you’ll have that resolved?

MS. CLARK: From the Staff’s viewpoint, I
think it’s likely we will be filing motions.

CHAIRMAN FARRAR: And how about you, Mr.
Hibey? Mr. McAleer?

MR. McALEER: Your Hohor, it is quite
possible that we will be filing motions as well, but
we’ll try to resolve as many issues as possible.

CHAIRMAN FARRAR: Okay. Well, that would
mean, then, 1f you file motions December 1st,
depending on how difficult they are and how much we
choose to write or not write, we could be looking at
the end of December where written discovery would be
over. So let’s kind of keep that in mind as we talk
about that when it becomes critical later on in the
argument.

If the parties have no objection -- none
of us up here have any experience whatsoever in
criminal law -- and since much of the motion and the
responses deal with exactly how the Grand Jury
information will or will not be available, we think if
parties don’'t object it would be more efficient use of
our time if we tried to deal with that issue first,
hearing first from the Department of Justice on that,

and then from Mr. Hibey.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 ~ WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

310

I would assume you’'ve had some years of
experience in criminal law, and wé would try to get
that resolved, so ;hat we have a context for the rest
of the argument.

It goes without saYing; but I'11 say it
anyhow, all ;awyers are officers of the court. We
have, Mr. Hibey, your request to cross examine the
Justice lawyers, which we denied,- and the cbvious
reason is any lawyer who appears in front of us has
the obligation when they make representations to a
court or to a board to do so with the utmost honesty
and integrity.

Judge Hawkens and I worked for -- you for
much longér than I did -- for the Department of
Jﬁstice, and that was certainly the rule we followed,
so that’'s what we will expect from both sides.

MR. HIBEY: May I make it clear, Your
Honor, that I never intended that the Justice
Department lawyers be put under oath when I made my
request. I always understood, having been an
assistant myself at one time, that our obligation is
clear.

CHAIRMAN FARRAR: Well, when you express
an interest in asking him questions, we assume that

both sides will be satisfied when it'’s over that we
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have asked the other side the questions that are
needed. And just so you all know, from the Department
of Justice, we are very active in terms of asking
questions. So £hat has been our practice here, so
don‘t take it personally.

Wheﬁ you -- oh, who’s going to make the
argument, or --

MR. POOLE: Your Honor, we'’'re prepared to
address the court’s questions. I don)t have a
prepared argument, but we’'re here to address any
questions.

CHAIRMAN FARRAR: Okay. Why don’'t you
take the podium, if you would. And you are Mr. Poole?

MR. POOLE: Yes, Judge. I‘m Richard

" Poole. I'm a Senior Trial Attorney at the

Environmental Crime Section in the Department of
Justice.

CHAIRMAN FARRAR: Okay. And do not assume
we know anything about how law is practiced in front
of a Grand Jury.

. MR. POOLE: Okay.

CHAIRMAN FARRAR: You cannot be too simple
for our taste.

MR. POOLE: All right. Well, a bit more

introduction, I'm a federal prosecutor and have been
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a federal prosecutor since 1983, so I‘ve spent a
considerable amount of time in the criminal justice
system and have had previous experience with parallel
proceedings like this one where there is a criminal
case and a civil case going on simultaneously on
related subject matter. I can say that --

CHAIRMAN FARRAR: Let me ask you some of
the questions, just to show how basic our needs are.

MR. POOLE: All right.

CHAIRMAN FARRAR: I am an ordinary person.
I walk in to a U.S. Attorney and I say, "I know my
neighbor is engaged in insider trading." And they
say, "Good, thank you very much." And the U.S.
Attorney forms up a thought, "I'm going to put this
fellow in front éf a Grand Jury, and we’'re going to
start a proceeding," you know, loock into the
neighbor’s activities.

I, the person who came into the U.S.
Attorney’s Office, am always free to walk over to the

Securities and Exchange Commission, am I not, and tell

‘them the same story, or am I precludéd from doing that

after you launch the Grand Jury investigation?
MR. POOLE: When a witness testifies in a
Grand Jury, the witness is the only person in the room

who 1is not bound by the obligation of secrecy. The
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prosecutor, the jurors, the Court Reporter are all
bound by an obligatién of secrecy, but the witness is
not.

CHAIRMAN FARRAR: Okay. For this purpose,
is the staff inyestigator who -- the staff
investigators who did all the workAI are they
witnesses, or are they quasi-prosecutors?

MR. POOLE: Closer to the latter. Under
the- Rules of Criminal Procedure, if Grand Jury
materials are shown to an investigator, the prosecutor
must inform the investigator of his obligations to
maintain the secrecy of any information that he
obtains through the Grand Jury. So --

CHAIRMAN FARRAR: Okay. Information he
obtains through the Grand Jury. But if the
investigator walks into the Grand Jury alfeady having
all the information from work he or she had done
outside, is that investigator precluded from going
somewhere else with it?

Now, as I -- the way I thought ébout it
was if you subpoena someone to come in to the Grand
Jury, and that’s how you get their testimony,
obviously, the prosecutor and everybody else can’t
talk about it. The witness can talk about it. But

where the investigator has come up with the
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information independently, and you bring them into
your Grand Jury, why is that independent‘knowledge
they had, why is that now cloaked for some secrecy, or
is it |

MR. POOLE: The answer to that question is
a little Dbit involved. Let me say, 1in an
investigation of 'a major case like this one, the
investigation can go on for months or years. There
can be millions of documents. There can be hundreds
of witnesses, hundreds of people interviewed, and many
witnesses in the Grand Jury.

During the course of the investigation,
investigators learn new facts from Grand Jury
transcripts that they read, they can learn new facts
from documents that are subpoéﬁaed by the Grand Jury,
and they can use these new facts to further question
new witnesses. |

Now, at the conclusion of a major
investigation, it‘s simply impossible to unscramble
the sources of all the different pieces of information
that you learned during the course of the
investigation. For that reason, the policy of the
Department is to advise investigators who are on the
6-E list that they must not, during the pendency of

the criminal case, assist in a civil proceeding.
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The reason for that is that, as the

Supreme Court has.said, it is an abuse of the Grand
Jury process to use it to assist a civil case. _Of
course, once the trial is done, then there is no
further Grand Jury process or other process to be

abused, and at that it’s just easier to release agents

to assist in civil proceedings, but not during the

pendency of the proceeding and that’s the consistent
policy that’s followed in parallel proceedings.

CHAIRMAN FARRAR: I can understand why
that‘s a Department of Justice policy, because it
saves you a lot of hassle. 1In other words, if that’s
the blanket, 100 percent rule, then you’re not going
to spend a lot of collateral ﬁime dealing with if some
investigator releases. So that’s a good policy for
you to follow.

Bﬁt like all policies, there have to -- I
would assume there are times when the policy you're
trying to serve to keep from getting your case mixed
up and having to go Vto all of these collateral
hearings, that that policy could be overridden by a
policy that says there is a good. and sufficient
purposevserved in this instance by not enforcing that
policy, if it’'s not required by any Supreme Court or
other precedents or any statutory provisions. How
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would you respond to that?

‘MR. POOLE: Well, frankly, Judge, it’'s a
line that We,do not cross, and, frankly, we don’'t
dance very close to the line. The reason is that
violations of Rule 6(e) are punishable both under the
rules of -- ﬁrdféssibnal‘rules, ethical rules applying_
Eo attorneys, and also as a contempt of court. " So we
don’t need to something like that, at least in that
respect.

JUDGE HAWKENS: When a trial is completed,

- or the proceeding is completed, the need for secrecy

is diminished.

MR. POOLE: Judge, you said it just the
right way. At some point in the proceeding, usually
at the point at which there is either a conviction or

acquittal, the need for secrecy tends to be

diminished. I mean, the 1likelihood of witness

intimidation is diminished, the likelihood of juror
intimidation is diminished, the possible reputation
effects to uncharged parties are diminished after the
trial is over. Some of those concerns still exist.
Whether or not a disclosure order is
issued by a court is discretionary with the courti
And I’'ve seen instances where they were denied and

instances where they were granted. But certainly --
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certainly, there’s a better shot after the proceeding
is over.

JUDGE HAWKENS: And does that include an
appeal? |

MR. POOLE: Well, that‘s an interesting
question that we were discussing before we came to éee
you. My opinion, without researching it, is thét once
there is a conviction, double jeopardy attaches. 1If
there is -- if a conviction were returned, likely that
would be the end of the case.

If a conviction were upheld, it’s still
the end of the case, and there’s no possibility --
well, there’s an argument that so long as we’'re asking
questions about the subject matter the case was tried
upon, the argument could be made that there is no
possibility of incriminating yourself, since you've
already been convicted. But I suppose there could be
countervailing arguments, and so there‘s not a
guarantee that there wouldn’t be a 17:51:50 at that
point.

CHAIRMAN FARRAR: And there could be a
procedural reversal on appeal that would lead to a new
trial as opposed to an acquittal.

MR. POOLE: Yes, I think that’s correct.

CHAIRMAN FARRAR:  Okay. Under what
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circumstances -- let me -- the pre;ace is there are
some provisions in the rules about exceptions for
this, and under what circumstances will you go to a
District Judge and say, "We under the rule, but here
is a case where there is an-overriding public interest
that would justify the disclosure under very limited
circumstances of the information, and we urge you to
allow us to disclose it." What are the rules or
policies that govern that?

MR. POOLE: I don’'t know that there are
any hard 1line policies as to whether and when
Department of Justice attorneys shall -- or shouid -—
seek such an order. I believe there are not. .But as
a matter of practice, and my experience, that
typically happens after the conclusion of the criminal
trial. I can’t think of a counter example.

CHAIRMAN FARRAR: How about if you have a
memorandum of understanding with a sister, although a
lower ranking agency in the eyes of anyone who has
ever worked for the Department of Justice, what if you
have a memorandum of understanding with a sister
agency if they will really heip you do your job, and
they say, "We need your help doing our job," doesn’t
that create some tension where you -- not you

personally, but the Attorney General or the Assistant
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Attorney General for the Criminal Division, it's

"agreed with the Commissioners that you are going to

mutually help each other, doesn’t that come into play?

MR. POOLE: It doesn’t eliminate the
underlying problem, which is that the Supreme Court
has said that using the Grand Jury and the Grand Jury
process to aid a civil case can be an abuse of the
process. And while the case is still pending, we
believe that implication about their design.

CHAIRMAN FARRAR: So if the NRC
investigator had done an investigation on his or her
own for a year,vand you learned about it and said,
"“Wow, thatfs‘great. We didn’‘t know you were doing
that. Come in and talk to our Grand Jury," it was
really that cut and dry and that isolated, are you-
saying you couldn’t stand back and say, "Well, the NRC
investigator did it, they have their own investigation
going on, it’s clearly -- it wasn’'t generated by the
Grand Jury, although it was reported to the Grand
Jury, would you be taking the same position in that
case?

MR. POOLE: If the case were that stark,
no, sir. The difference -- the distinction here is
that, I mean, in your hypothetical the agent merely

reported information to the Grand Jury and had no
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further involvement. In a situation where the agent
also receives information from a Grand Jury and
participates in 1its Qork, you’'ve got a different
situation.

JUDGE HAWKENS: Whét about if the Grand
Jury material is releaééd to the defendant?

MR. POOLE: Well, it’s done so with the
understanding that it’s released to them for the
purposes of the -- of preparing and trying the
criminal case and not for other purposes.

JUDGE HAWKENS: But all of it is released
to the defendant?

MR. POOLE: Not necessarily. But in this
case, ﬁuch or all of it has been.

JUDGE HAWKENS: And when you say "with the
understanding, " are they -- is the attorney then --
what type of enforcement mechanism or sanction, what
consequences would flow from not using that excuse
before the criminal proceeding?

MR.-POOLE: Help me out on this Tom, if I
get it wrong, but I believe we have an order from the
court.

JUDGE HAWKENS: Okay.

MR. POOLE: This is Tom Ballantine, co-

counsel in the criminal case.
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MR. BALLATINE: There’'s a word -- I
believe you state that it’s -- you reiterate that it’s
sanction, but it doesn’t require for Mr. Hibey to
state his claim, because obviously he’s going to be
working with that material for Mr. Geisenfs criminal
case.

.JUDGE HAWKENS: Does it-require him not to
have any contact with this proceeding?

MR. BALLATINE: In terms of presenting it
as an exhibit?

JUDGE HAWKENS: Yes.

MR. BALLATINE: I don’‘t know off the top
of my head.

JUDGE HAWKENS: Okay. . Sorry we didn’‘t
réview that ordér, but there is an order on the
record.

CHAIRMAN FARRAR: Does it preclude him
from showing it to his neighbor?

MR. POOLE: I don’'t have the order in
front of me, but I believe the spirit of it was that
it said it wouldn‘t be used for preparing the --
legitimate preparatioﬁ for the criminal case.

CHAIRMAN FARRAR: You can see where I'm
headed. The problem, if it doesn’t preclude him from

using it in this case, and it doesn’t preclude him
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from showing it to his neighbor, that creates a
conundruh that the staff person did all -the work. You
said it wasn't that cut and dry, but did a lot of the
work, gives it to the defendant, but the person whé
employed the staff investigatof can’t use it. If I
was writing the law, I wouldn't stért outiwith that as
my rough draft of how the laﬁ ought to look.

MR. POOLEi I can tell you how this is
handled in other parallel proceeding'cases. In the
Defense Department, for example, they have -- it’s
common for there to be defense procurement fraud cases
in which there is a debarment proceeding going on, and
in those cases what the Defense Criminal Investigative
Service does'is to set up two teams, one a civil team,
one a criminal teamf And they may, in fact, during
the investigation pre-Grand Jury be one team.

But at the poinﬁ of the beginning of the
Grand Jury investigation, they split, and that way
there are no eggs unscrambled. And I know NRC is a
smaller agency, and has fewer staff than the
Department of Defense does, but that’s -- that’s the
way it’s‘typically handled.

CHAIRMAN FARRAR: And you understand we
don’t want to do anything that messes up youf policies

and your functions, but we do have this small problem
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with the order depriving Mr. Geisen of his livelihood
was made immediately effective.i And if we just grant
a stay order, that’s fine for you, that’s fine for the
staff, but it’s not fine for Mr. Geisen, aﬁd that'’'s
why we asked you here, to make sure we understand
exactly what the situation is, beééﬁée the application
of this. pélicy has put this proceeding into é
scrambled sort of situation.

MR. POOLE: Your Honor, may I give you
some context for your thinking about this?

CHAIRMAN FARRAR: You can give me some --
if you really want to call it advice, you can give me
advice.

MR. POOLE: The return of an indictment in

a criminal case is a significant event. I know it’s

referred to in the Staff’s pleadings as, you know, a

decision of the proseéutors. But in truth and fact,
what it is is a decision of a Grand Jury. The Grand
Jury convened by a Federal Court made a decision that
there was probable cause to believe that Mr. Geisen
knowingly made false statements to the Nuclear
Regulatory Commission.

Now, the decision of the Grand Jury with
respect to that probable cause is significant, and, in

fact, Federal District Courts defer to that decision.
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They don’t second-guess the jurors on the facts, and
the Supreme Court has said that an indictment returned
by a validly empaneled Grand .Jury which is not
defective on its face is entitled to go to trial. So
we suggest that -- that an amount of deference is
appropriate.

CHAIRMAN FARRAR: Okay. Why don‘t we do
this -- thank you both for coming here at our request,
and for helping us with this.

Why don’t we hear from Mr. Hibey on -- Mr.
Hibey, we would like you to address not the motion but
the points Mr. Poole has raised, and whether that’s
consistent with your understanding of how the iaw is
practiced. And, Mr. Poole, if you would be_kind
enough to remain here. |

MR. POOLE: 1I’11 remain. And before I go,
Judge, I would 1like to address one thing. Our
reluctance to appear before you is not the result of
any disrespect for this Board or the Commission. In
fact, there is always a presumption against extra
judicial statements by prosecutors when a criminal
indictment is pending, for lots of reasons.

One is the suggestion could be made that
they are attempting to prejudice the jury pool or to

intimidate the defendant or to try to gain unfair
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advantage, for example in this situation, by tilting
an administrative proceeding one way or another.

We discussed our appearance here on
multiple_.occasions with our office’s Professional
Responsibility Officef, and we're - here with_ his
knowledge and agreement . But there was a lot of
concern just for those reasons.

CHAIRMAN FARRAR: I appreciate that, and
thank you.

Mr. Hibey, if yéu’d like to tell wus
whether you agree with the representations about how
things are done, and any other thoughts yoﬁ have on
whether they ought to be done that wéy.

MR. HIBEY: I’'’m not sure, based on what I
heard, we’ve gotten to the meat of some of the iésues
that I think would inform this Panel about the
workings»of a Grand Jury and about the workings of a
Grand Jury in this case.

I would also say I‘'m not sure I
understand, but i guess I'm going to find out before
the day is out, fundamentally the relevance of what
we’'ve just heard, the issues that are of concern to
the Panel on the basis of the motion to abate. That
said --

CHAIRMAN FARRAR: We‘ll get to that.
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MR. HIBEY: I'm sure we will. That said,
the witness is the only person in the Grand Jury free

to speak about what transpired in the Grand Jury. The

prosecutor, the Court Reporter, the interpreter, the

grand jurors themselves, may not disclose the content
of what transpired.

I agree, aiso, that government personnel
assisting a prosecutor in the discharge of his
responsibilities before the Grand Jury is also bound

by the rules of confidentiality with respect to the

Grand Jury information to which he has, under the law,

become privy. And the word "privy" 1is fight out of
the statute.

The Grand Jury information that I
understand is the subject of that confidentiality is
that which was obtained under the authority of the
sitting Grand Jury, thus the witness in the Grand Jury
room, thus the documents obtained by a Grana Jury
subpoenaed duces tecum, which brings into the
government'’'s possession documents that the government
then wuses as it wishés in the course of its
investigation.

The largef gquestion -- let me stop there
and state what my understanding is of the rationale

behind that. The rationale behind that requirement of
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confidentiality is to ensure that the deliberations of
the Grand Jury, the law presuming that the Grand Jury

is an independent'body uninfluenced by the presence of

‘a prosecutor, unencumbered by the presence of a

defendant exercising their right of confrontation and
Ccross examination'ana involvement in the Grand Jury,
that the deliberaﬁions of the Grand Jury remain
unimpeded, pure if you will.

The larger duestion has to do with the
treatment of information that the prosecutor obtains
outside the Grand Jury. I think it’'s clear from my
experience that the practice of the Justice Department
has always been to behave in a very restrictive
fashion in terms of disclosing'inférmation during thé
pendency of a Grand Jury investigation but not
obtained by the Grand Jury or by the process :—
subpoena process that the Grand Jury -- under the
auspices of the Grand Jury.

So that if the government obtains a
statement, for example, of a witness that it
interviews outside the presence of a Grand Jury, and
perhaps in the presence of that witness'’ lawyer, I
would maintain that that is not a Grand Jury -- that
is not Grand Jury evidence.

CHAIRMAN FARRAR: Your suggestion here is
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that we -- at this stage of the game, we don’t know as

‘a matter of fact where the material in question --

where and how it was generated.

MR. HIBEY: Well, the material that I was.
referencing in our papers to describe that the
government has knowledge and information of what Mr.
Geisen has said is --

CHAIRMAN FARRAR: Not what Mr. Geisen
saidl I'm talking -- I'm mainly concerned with the
staff investigative persons.

Mr. Poole, maybe you know the answer to
this. When was the Grand Jury convened?

| MR. POOLE: November 2003, I believe, Your
Honor.

CHAIRMAN FARRAR: The Office of -- the OI
report that we’ve just been dealing with was dated
August of 20032

MR. POOLE: Yes. SO‘thé information in
the report is availabie for use in other instances
outside of criminal proceedings.

CHAIRMAN FARRAR: Right. But the point I
was getting to 1is that thev staff .inspector/
investigator who did that work had it all done by the
-- before the Grand Jury convened, so why can’t we

just ask you to go to the -~ either to recognize that
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or to go to the District Judge out of an abundance of
caution and say, "Here is the timing on this. This is
one that is outside the ambit of the G?and. Jury
secrecy rules and ought to be available to.the very
staff which created it before the Grand Jury was ever
convened. "

MR. POOLE: The reason, Judge, is that the
duration of time of doing a Grand Jury investigation
is a long one. And new information that is gathered
occasionally reframes, you know, the allegations, and
they might or might not be identical to the
allegations in the report. And at the conclusion of
a lengthy investigation, it’s simply impossible in
terms of the informatiqn. or opinions about that
proceeding in front of the Grand Jury.

CHAIRMAN FARRAR: So, in your mind, even
if we conclusively establish that the investigator had
completed the work before November 2003, because the
investigator later participated in the Grand Jury
proceeding, Ms. Ciark can’t ask him a question because
she -- the answer she gets may be a tainted answer, a
Grand Jury proceeding tainted answer.

MR. POOLE: That is correct, Your Honor,
and that’'s -- from a personal point of wview, I am

convinced that -- that no investigator at the Grand
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Jury investigation could do that.

CHAIRMAN FARkAR: Okay. Thank you.

Go ahead, Mr. Hibey.

MR. HIBEY: My remarks I think will be
restricted to the conduct of the Grand Jury at this
point --

CHAIRMAN FARRAR: Right .b

MR. HIBEY: -- because I do have other
points to --

CHAIRMAN FARRAR: Oh, yes. No, no, we‘re
going to get to the motion.

MR. HIBEY: Yes.

CHAIRMAN FARRAR: We'’'re going to get to
the motion, which is why we‘re here. So all we want
to know right now from you is if you have any more on
how -- on how the Grand Jury works, how the Justice
Department policies work, and whether your views are
to any degree divergent from those of Mr. Poole. 1In
other words, is he in your mind and through your
experience, is he accurately describing what happens?

Aﬁd if he is accurately describing it --
if hé'isn’t, then we want to hear your view of what
happens. If he ié accurately describing what happens,
we want to hear your view of why that shouldn’t be the

way things are done and whether we have any freedom to
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say, "No, you know, that‘s in excess of bureaucratic
zeal, " or whatever.

MR. HIBEY: Well, I think I’'ve made the
points I’'d like to make regarding the Grand Jury, the
way the Grand Jury operates or my understénding for
the rationale of how the Grand Jury operates.

CHAIRMAN FARRAR: Do you agree --

MR. HIBEY: The area -- where I’'m having
difficulty is in the precision associated with the
comments about information that is obtained outside
the Grand Jury precincts by prosecutors, aided by
those who are working with them, as to whether those
materials are Grand Jury -- are covered by the secrecy
requirements of the Grand Jury.

CHAIRMAN FARRAR:- - Okay.

MR. HIBEY: That gets me into what
happened in our case.

CHAIRMAN FARRAR: I think what he’s saying
is that the -- what the investigator knew by August
2003 is freely disclosable. However, the investigator

can’t separate what he knew before August 2003 from

'what he knew after November 2003. So when Ms. Clark

asks him a question, if the Justice Department would
let him answer, there would be a concern that he would

be revealing material -- matters that he -- he would
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be revealing, eveﬁ if unknowingly, matters that he
learned during the Grand Jury investigation. Do you
disagree that that is a --

MR. HIBEY: I think that’s what he’'s
saying.

CHAIRMAN FARRAR: Okay. Would you --

MR. HIBEY: I'm saying that --

CHATRMAN FARRAR: -- tell me what that --

MR. HIBEY: I don’'t disagree with the
generality of that principle.

CHATIRMAN FARRAR: Okay.

MR. HIBEY: 1Its application, on the other
hand, it may be an area within which there would be
disagreement. It’s a fact-driven issue, anaA
specificity is exquisite here in order to understand
whether that geheral proposition would apply; My view
is that the Justice Department has always taken the
broadest view of what is protected by the Grand Jury
as a method of controlling information that is amassed
in connection with a .prosecutiOn. That‘s an
observation. It is not --

CHAIRMAN FARRAR: Suppose we agreed with
that observation as a general matter and said they
have no business doing that in an interstate

transportation of stolen motor vehicle case? This is
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not that kind of case. This is an énormously
complicated case where years of investigation went in.
The two proceedings are enormously difficult. The OI
report 1is wvery long and comélicated. Why is their‘
practice, even if you could criticize it in other
circumstances, not at least a practice that we'ought
to give some deference to in a case of this
complexity?

MR. HIBEY: Because of what happened in
this case.

CHAIRMAN FARRAR: Which is?

MR. HIBEY: They destroyed this man’s
livelihood. Now they want --

CHAIRMAN FARRAR: That’'s the ultimate
outcome; that’s not the process.

MR. HIBEY: No, it is the outcome today.
This is what we live -with today. Now we'’'re playing
catch-up with a process. I mean, that to me is the
only reason why we're having these discussions at all.
It’s because the ultimate sanction has been imposed.
It might ultimately be removed, or it might be
continued, but as we have all recognized in prior
pleadings and discussions and rulings of this Panel,
it is the fact that they have taken this man’s

livelihood, practice, in this regulated area away from
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him before -thére has been an adjudicating --
adjudication of anYthing.

That is ~- that is an overarchiné fact
that impacts all of thié. It may not alter the
principle ' that Mr. ?oole has articulated, :but we
cannot immediately accept ﬁhe apblicgtion. of that
principle to this éituation. That's why.I say these
are fact-driven, very fact-specific issues before you
go around applying these very broad principles in the
name of Grand Jury secrecy.

Grand Jury secrecy, by désign -

CHAIRMAN FARRAR: I don’t want to get into
the motion, but you have the information.“Ms. Clark
doesn’t have it, and we don’t have it, but you ha&e
it.

MR. HIBEY: Yes. I'm under a protective
order.

CHAIRMAN FARRAR: Okay. Is --

MR. HIBEY: So nmy use of it is going to be
limited by the protective order( I can tell you that.

CHAIRMAN FARRAR: The District Court
protective order?

MR. HIBEY: Yes. The government went
in --

CHAIRMAN FARRAR: Tell me about the order.
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You can‘t show it --

MR. HIBEY: Very simply, the government
came in, made an application _- they indicated --

CHAIRMAN FARRAR: No, first tell me what
the order says. Does it say you can --

MR. HIBEY: I'm bound by Grand Jury
secrecy is what i think it séys.' I can’t remember it
standing here right now.

CHAIRMAN FARRAR: Obviously, you can use
it in the criminal case. That’s Why it’s given to
you. Can you use it -- your knowledge that you gained
from it in this case?

MR. HIBEY: It's not addressed in the
protective order.

- CHATRMAN FARRAR: Caﬁ you show it to-your
neighbor?

| MR. HIBEY: No.

JUDGE HAWKENS: I'm not sure whether or
not it’s damaging to you to comply with the protective
order and maybe you want to stay in this case.

MR. HIBEY: Oh, no, that’s not my point.
My point is --

JUDGE HAWKENS: I'm not sure what your
point is.

MR. HIBEY: Well, I think I was simply
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trying to respond to the question of whether I may use
the Grand Jury testimonies that have been provided to
me in this case. My understanding is I may not.

JUDGE HAWKENS: Okay. -

CHATRMAN FARRAR: Why don’t we do this.
Since we'’'ve used so much time already, I think this is
-- if my colleagues don’t have any ﬁore guestions, if
you want to wrap this part up. Remember, this is just
giving us context, so we can hear the motion itself
and know where -- you know, have some grasp of this
concept. So --

MR. ‘-HIBEY: Yes, we -- all right. I'11
stand down, because I think I have more to say about
how these purported principles work_in this instance
than --

CHAIRMAN FARRAR: And then we’ll be happy
to hear --

MR. HIBEY: -- having to quarrel wiﬁh some
of these articulations.

CHAIRMAN FARRAR: Mr. Poole, Mr.
Ballatine, you're free to stay with us, becausé I'd
like to say we’‘re -- we won't have to come back to
you, but that’s not how we operate. We’'re likely to
hear something where we may need you for a moment at

the end.
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MR. POOLE: We’ll stay, Your Honor.
CHAIRMAN | FARRAR: Okay.
MR. POOLE: And if I may, two brief

points. The -- we don't represeht the United States

.or the Nuclear Regulatory Commission in this

proceeding. We don’t have a positioﬁ on whether Mr.
Geisen should bé debarred or not. That’s, I believe,
the Court’s job.

The second point I would like to make is
that the harm that we’ve envision in -- at the outset
in Mr. Ballantine’s affidavit concerning the likely
outcome has come to pass. Mr. Geisen has taken a --

'CHATIRMAN FARRAR: Wait, wait, wait, wait.
We heard that motion, and the Staff’s motion -- the-
govefnment’s motion at that point was based on harm to
your case, to the criminal case. Their motion today
is, as I read it, based solely on harm to this
proceeding. So I don't want to preclude you from
saying what it has done to your case. That might be
a matter for another day where the government comes
back with another motion and says facts have changed
in the criminal case.

But you’ve come all this way. Go ahead,
but make it brief.

MR. POOLE: I will. I can complete in a
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sentence.

CHAIRMAN FARRAR: Okay.

MR. POOLE: And the discovery that has
occurred has been lop-sided, as to what they provided
to the Staff and provided to us.

CHAIRMAN FARRAR: Okay. All right.

MR. POOLE: Do you need me to come forward,
Your Honor?

CHAIRMAN FARRAR: Oh, no, just sit fhere.
You’ve got a ring-side seat. Enjoy the rest of it,
because Ms. Clark and Mr. Hibey probably will not.

Go ahead, Ms. Clark. We'’'re happy to have
you with us. Go ahead.

MS. CLARK: Good afternocon. Well,'of
course, our motion ﬁoday requests two alternative
actions by this Board. I'd like to begin by
discussing our request for a motion to stay.

CHAIRMAN FARRAR: To stay the hearing
father than set conditions?

MS. CLARK: Right.

CHAIRMAN FARRAR: - Okay.

MS. CLARK: Right. I‘'d like to speak
about them separately to the extent I can.

CHAIRMAN FARRAR: Right.

MS. CLARK: I think it’s somewhat
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confusing to talk about them together.

CHAIRMAN FARRAR: Right.

MS. CLARK: I'd like to point out the
circumstances that have occurred since we previously
réquested.a stay that we think bear significantly upon
the Board’s decision today. And the first, as we've
discussed a little bit already, is the discovery that
has occurred.

Since that time, the Staff has provided

substantial discovery to Mr. Geisen. As you know, we

provided many documents and mandatory disclosures. We

have also provided substantial additional discovery in

response to written interrdgatories and requests for
production of documents. |

CHAIRMAN FARRAR: Page 3 of your brief
says you‘ve gotten nothing in return. Is that --

MS. CLARK: That is still true.

CHAIRMAN FARRAR: Gear up.

MS. CLARK: As of today, we have not
received a single document. We have. provided
everything, notwithstanding the fact that he has told
us that he will be producing documents. We have also
not received any logs or any lists of documents thét
he claims he will not be providing to us under a claim
of privilege.
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Significantly,‘we have also been informed

by him that he will have or does have significant

issues with the discovery that we have provided.

However, as of today, we have received virtually no
description of what those issues might be.

Under the circumstances, I ,think. it’'s

highly unlikely that we can resolve any discovery

disputes before the current date of December lst when

. motions to compel would be filed.

CHAIRMAN FARRAR: If he -- if you're
correct in characterizing his lack of response, that’s
going to lead to some motions'f:om you which will take
us some time to resolve. So if, in fact, that’s what
he has done, why that’s not redowned -- not to your
detriment but to his, because his client is the one
who is debarred.

MS. CLARK: Exactly. And --

CHAIRMAN FARRAR: So what --

MS. CLARK: -- in reality, this is going
to prevent this expeditious hearing that he claims
that he wants. The reason I point this out is because
if one starts to project now the timing for this
hearing, and we see that motions to compel would be
filed in December, I think it’s highly unlikely, maybe

optimistically you might get discovery completed in,
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say, mid-January, and then we begin depositions.
Under our --

CHAIRMAN FARRAR: So if we filed in the
beginning-of December, even if we got something out at

the end of December, then you’d have to do the

production --
MS. CLARK: Then we’d have to comply.
CHAIRMAN FARRAR: -- have to comply, he’a
have to comply, so you’'re mid-January. Then, you

start the 90-day --

MS. CLARK: The deposition process.

CHAIRMAN FARRAR: -- depositions, and now
we’'re in April when the --

MS. CLARK: When it’'s all being set.

CHAIRMAN FARRAR: Okay. Now, why isn’'t
that -- why isn’t it a Qood thing thét we keep going
on that schedule, and by April we’ve completed the
fact depositions and maybe we learn we don’t have
expert depositions. Then, the parties can all get
together and decide which-case they want not to go to
hearing, because you obviously can’t try both of them
6n April 17th.

MS. CLARK: Because of the one-sided
nature of the discovery that’s ongoing, which I

would --
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CHAIRMAN FARRAR: Yes, except remember we
wrote about this at some length. You started with an
awful lot of -- you started with a yvear-long and then
a-four year-long investigation, so we’'re not really in
the beginning of the argument, or the argument that
it’s one-sided only goes'éo far in a case like this
where the government starts with all the advantage.
‘MS. CLARK: Well, given the circumstances
now, Mr. Geisen now has éll of our claims underlying
our order. He has all of our evidentiary bases. If
we are -- if we continue discovery, he would then, of
course, request certainly more documents, 'more
disclqsures from us, and go forward with depositions.
At the same time, we would get nothing
back from him, becaﬁse he has invoked his rights under
the Fifth Amendment. and we would be prejudiced in
our ability to go forward with depositions. |
CHAIRMAN FARRAR: Why don’t we do this.
Rather than focus on why that would entitle you to a
stay where we say, okay, 1let’s shut down this
proceeding or wait for the criminal case, which may or
may not go to trial in April, give a July failbaék
date, and so forth. Why don’‘t the things you just
said militate more strongly for conditions like I

think you suggested, that by the end of written
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discovery Mr. Hibey tell you what his position is.

You have the documents. You did the huge
inVesEigation. If you -- without wviolating his
client’s Fifth Amendment right, if we said to him,
"Tell the Staff what your defense is going to be, not
what Mr. Hibey is going to say -- Mr. Geisen is going
to say, he can say nothing, but how are you going to
attack the Staff when they put on their case, what are
the défense" -- isn’t that what you really need? You
don’t need documents from him so much as you need to
know -- you make a powerful case for needing to know
his position. Why isn’t that the answer here?

MS. CLARK: The difference is -- and the
really significant thing here is when our
administrative hearing goes forward, if our
administrative hearing goes forward before the
criminal trial, then he has the right to invoke the
Fifth Amendment. If we wait until after the criminal
proceeding, then the circumstances are entirely
different.

CHAIRMAN FARRAR: But -- okay. I don’‘t
know why you -- I don’'t know why you need -- tell me
why <vyou need his testimony. You have the
investigation. You have -- you have a transcript of

an interview with him. You’'ve talked to scores of
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other people at the plant. Presumably, somebody there
put the finger on him.

You can call all those people except I

guess Mr. Siemaszko and Mr. Cooke, and you probably -- .

I guess you can't-usé their statements, because they
-- you don’t ;— we don’‘t worry too much abouﬁ the
hearsay rule in "administrative proceedings, but I
assume you would worry about it in that circumstance
where you’re dealing with eyewitness participants.

Why isn’t the answer you don’'t need him?
You have a case, you have his ﬁestimony, what do you
need him for?

MS. CLARK: If Mr. Geisen. does not claim

' —— if he goes forward in a_proceeding and does not

claim his Fifth Amendment privilege, which I assume

would happen if we proceeded with the administrative

case after the conclusion --

CHAIRMAN FARRAR: Right.

MS. CLARK: -- of the .criminal trial.
Then, we woﬁld want to depose Mr. Geisen and --

CHAIRMAN FARRAR: I didn’t say what you
want to do. I'm saying if -- if we tell you go ahead
before the criminal case, why do you need him? I
understand why you want him. But why don’t you -- but

if you -- if he had to tell you, "Here are the
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defenses I'm going to raise: I didn’t work for Dave
Stutze, they twisted my arm and they made me sign the
report, " whatéver, if you had that information from
him, how much would your case be hurt not to have him?
In fact, you have all these people whovsay Geisen 1is
the guy who is responsible, and you have him not able
to rebut it. .
Who is he going to get to rebut it? Why
isn‘t your case stroﬁger if he has these limitations,
as long as YOu were told what defenses you have to --
he’s going té raise through other witnesses or through
motions or whatever.

MS. CLARK: I think if he doesn‘t testify
our caée would clearly be strong as we would seek
adverse inferences. And the reason that’s the case is
because the investigation interviews are not complete,
and they are not always as clear and as precise as the
information that you would seek in order to go forward
with the hearing.

Keep in mind that these interviews were

conducted during the midst of an investigation. The

investigator did not have the benefit of the
information from all other sources. He didn’t analyze
all of the evidence. And, of course, he didn’'t know

what our claims would be in our enforcement order.
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"CHAIRMAN FARRAR: . Right. But --

MS. CLARK: So we are limited in -- to the
extent that they don’‘t -- they didn’'t ask all the
questions one would want to ask in the hearing.

CHAIRMAN FARRAR: Except.you are going to
bé able ﬁo depose all of these ogher.f— I'mean, here
is my picture of the case. This incident happened
back in 2001/2002. You did an investigation, and then
the NRC said, "Hey, what’s going on at Davis-Besse?"
There are -- so a whole lot of workers at Davis-Besse
got together and worked and filed reports. All of
those people are available to you to depose, to call
as witnesses, and presumably some of them are going to
be of the opinion, "Gee, we were trying to be
straightforward, and Mr. Geisen was not. You know, we
suspected him."

These are all hypotheticals. You can
assure your client, Mr. Hibey, we have not formed any
judgment as to the facts.

But vyou presumably have all of these
people who are going to say, "Yep, Geisen is the gUy
who did it. We were in the meeting, and we asked him
the questions, and he said, ’‘Oh, don'’'t worry about
that, ' and we later found out we should have worried."*

You have all of those people available. Why do you
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‘need him? The fact that he can’t testify to defend

himself, you’ve got -- I hate to use the infamous
"slam dunk" wordé, but you‘ve got a slam dunk.

MS. CLARK:  Well, there is a couple of
problems. Let me givé you an example to show you what
the issues are.

One of the elements of our order concerns
a telephone conference that was conducted on
October 3rd. We have circumstantial evidence about
that telephone conference. We have a summary report
that was written that listed the names of the
individuals who participated in the conference, and we
have handwritten notes by another person who
participated in the conférence that indicéte that Mr.
Geisen made certain statements.

Now, our investigators did not ask him any
questions about that particulér conference call. So
what I would want to know is what Mr. Geisen would
have to say about that conference call. So he -- for
example, he could defend himself by saying, "Yes, I
made that statement."

CHAIRMAN FARRAR: No, wait a minute.
We’'re assuming he’s going to tell us by a date certain
~- I think the case is -- and they may contest this,

but I -- there seems to be some agreement that the
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case law in the Federal Court -- it’s certainly fair
to say.to him, "By some date certain, tell us, are you
going to claim the privilege or not? If you’re going
to claim it, you claim it for all time. Don’'t be
coming back the eve of the trial and saying, ‘Oh, gee,
I want to .respond to this.’" So --

MS. CLARK: But that would not be the case
if he -- if our proceeding went forth after the --

CHAIRMAN FARRAR: No, no, no. I --

MS. CLARK: I guess I'm --

CHAIRMAN FARRAR: It happened before.

MS. CLARK: Right.

CHAIRMAN FARRAR: But some time by a date

certain. Let’s pick January 31lst as the end of
written discovery, and we say, "Okay. Written
discovery is over. Mr. Hibey, you have 10 days to

tell us, is your client claiming the Fifth or not?
And when you tell us, it’s irrevocable."

MS. CLARK: Right.

CHAIRMAN FARRAR: If that’s the case, and
you have -- you know whose notes those are of the
conference, and you can have that witness come in and
say, "Yep, I was on the conference call, and Mr.
Gelisen said this. Then, we asked him about it, and he

said that." I assume there’s an exception to the
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hearsay rule thaf lets that in. And then he’s stuck.
MS. CLARK: Yes. |

CHAIRMAN FARRAR: Unless he can find

somebody else who was on the'conference. And it’s not

a matter-of making an adverse inference that he didn‘t

_say; he’s got to find somebody else who was on the

conference call who says the opposite or says that the
persoﬁ who gets -- whose heérsay statement we just
admitted is a known liar and prevariéator and has been
in jail for fraud three times.

I mean, he’s got to do something to attack
that person or you win, assuming it proves the
elements of the allegations. - éQ how ére you hurt --
how is the Staff hurt is the case goes.forward, if we
give Mr. Geisen a date certain to claim the Fifth or
not, and tell him he’s got to tell you not what Mr.
Geisen is going to say, but what the line -- just like
the alibi and iﬁsanity rules, he’s got to say, "Here
are the defenses I'm going to raise." How does that
hurt you?

MS._CLARK: That would be, I think, a
sufficient remedy to present any potential surprise at
the hearing. I do believe, however, just as a matter
of public interest, that we would be going forward

with a limited record in this case, because we know
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that certain key witnesses and particulariy Mr.
Siemaszko would not be able to testify here.

We know that we would have to seek adverse
inferences. We would have to ask Mr. Geisen specific

questions and seek these inferences on his failure to

-testify. And so for these reasons, we think that this

-- the decision before this Board will necessarily be
based on a limited factual record.

CHATRMAN FARRAR: Okay. Let me ask you
about our role, since you brought it up. One of our
roles is to determine whether this order the Staff
issued is -- should stand, as long as you’'ve talked
about a larger public interest role. Mr. Geisen
raises in his brief the question of why, if the Staff
had the OI report in August of 2003, it was three
yvears before the Staff said to this gentlemen, *You
are such a clear and present danger and an imminent
threat to the good order of nuclear powerplants that
you have to leave your job today." How could you waiﬁ
three years to say that?

And if we’'re goiﬁg to have -- if you are
suggesting there’'s a larger public interest that we
need to serve in this proceeding, rather than just the

validity of this order, why do we not to have to look

into that question?
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MS. CLARK: Well, Your Honor, first let me

say that I am new -- completely new to this case as of

August of this year, and I can’'t speak personally to

why it took that long. I do know that this was a

decision the Staff did not take lightly. It was very
thoroughly considered.

CHAIRMAN FARRAR: But ydu got it wréng as

to Mr. Miller.

MS. CLARK: Well, in light of new
evidence.

CHAIRMAN FARRAR: You had four years of
investigation. You never -- we did not ask in Mr.

Miller’s settlement what the new evidence was and why
it wasn’‘t disclosed in the fourlyears, but you had
four years on Mr. Miller and you got it>wrong. You
had four years on Mr. Geisen, and then you waited and
Mr. Geisen says this shows the reason you waited was
the close <collaboration with the ﬁepartment of
Justice, which will not now collaborate with you.

So if you want to have a hearing on the
public interest, then that may be a wish you you wish
didn’t come true.

MS. CLARK: Well/ the public interest,
though, for this proceeding now before this Board is,

in fact, whether the order should be sustained. 2and
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I think that the public interest 1is best served by
getting the full evidence for the record before we
make a decision on that particular issue.

CHAIRMAN FARRAR: But that -~ suppose we -
agreed with you, and we say, okay, that automatically
means we've got to Wait until after the criminal case,
because whatever Mr. Geisen does and any inferences
there are, we can’t get Siemaszko and Cooke until
after the criminal case. But that means saying to Mr.
Geisen, "Sorry about your five years, but two years is
going to go by before you get to challenge it."

MS. CLARK: I understand. But --

CHAIRMAN FARRAR: Certainly, there’s a
public inﬁerest in rapid determinations on hatters
that afe having an immediate and dramatic effect on a
person’s life.

MS. CLARK: That’s true. And if I

believed -- the problem here is that we are actually

being delayed not by actions by the Staff, but, in
fact, by actions by Mr. Geisen. If he, in fact, 1is
interested in getting this'hearing~completed before
the criminal trial, I think that he would have
complied with discovery by now.

CHAIRMAN FARRAR: And I.-- we do give you

credit. We asked at the very beginning after denying
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the first stay, could you get the doéuments to him
more quickly than the time allotted, and you did that.
There 1is certainly no criticism of -- since this
proceeding began, there is certainly no criticism of
the Staff’s performance in terms of delivering whap it
neéded to.déliver én time. As far as I‘can see,
they’ve got no complaints.

Bﬁt did I -- other than the public
interest in having a full record, did I hear you
almost éoncede that if you got what I suggested you-
could soldier on, you would have a declaration by Mr.
Geisen that he is or is -- let’s say that he is going
to claim the Fifth, an irrevocable declaration,
coupled with by a date certain before the depositiens
begin of here are going to be his lines of defense, if
you got that, you’d go away and say, "We won. 'Wé.
didn’'t get our stay order, but we won," wouldn’'t you?

MS. CLARK: Yes, I believe we could go
forward. And I believe we could prevail under those
circumstances.

JUDGE HAWKENS: Ms. Clark, does the
government -- and you might have to have the DOJ
attorney weigh in on this, but does the government
contemplate -- as far you know, are you ready to go

forward with the criminal trial?
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MS. CLARK: Maybe I should DOJ speak to

‘that.

MR. POOLE: The government will be
prepared certainly to go forward with the trial on
that aate if that is when‘it’s'held. It is not in our
control fo determine the trial date.  What is. in
control is our preparation for it.

JUDGE HAWKENS: All right.

CHAIRMAN FARRAR: Ms. Clark, you mentioned
at pages 14 and 15 of your brief the collateral
estoppel notion, that you’re concerned that if this
goes forward and Mr. Geisen were to win under
conditions that were too adverse to you, you would
then march into Federai District Court and say, "I
won, .when the government had only a modest burden of
proof, so I should have collateral estoppel where the
government has a much higher burden of pfoof."

I assume, however, that Department of
Justice lawyers would, even when you made that motion,
would not -- would not say, you know, "Yep, you’re
right, Mr. Geisen. There's collateral estoppel here."
I assume there are several points of attack where they
would say not the same issues, not a real court,
whatever they say when they don’'t want to do that.

MS. CLARK: Absolutely. I did discuss
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this with DOJ, and it’s clear we are raising it only
as a --

CHAiRMAN FARRAR: But it would -- right.
I'm sure Mr. Geisen would bring -- would file that
motion, and so we can be sure that the Department of
Justice would oppose.

MS. CLARK: Absolutely.

CHAIRMAN FARRAR: Okay. I think we
understand your posi£ion. If you have --

MS. CLARK: Okay.

CﬁAIRMAN FARRAR: -- nothing else, Mr.
Hibey?

MS. CLARK: Thank you.

MR. HIBEY: What we have here is a prbper
invocation of the privilege by Mr. Geisen, as
evidenced by the fact that there is a pending criminal
case. Mr. Geisen is not é claimant in this caée, who
at the same time that his élaim is being pressed he is
asking or -- or asserting his‘right to remain silent.

The Staff has had access to several of the
statements that Mr. Geisen has made during the
investigation of the incident. He was interviewed by
the Department of Justice and the NRC, with counsel
present, on February 2, 2005. That interview is not

governed by the rules of secrecy of a Grand Jury.
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CHAIRMAN FARRAR: Did he answer all of the
questions?
MR. HIBEY: Yes. It was several hours of
interview. |
CHAIRMAN FARRAR: Is it transcribed?

MR. HIBEY: Not transcribed -- the Justice

'Department doesn’t transcribe those interviews. What

they did is took ample notes. Those notes were tufned
over to us in the criminal discovery. There.was ﬁo
limitation on their use, as there could not have been
because we requested them. And, therefofe, there was
no Grand Jury proceeding, thus hearkening back to the
difficulty I had in applying the broad, genéral
principles of confidentiality that were articulated by
Mr. Poole earlier in the afternoon.

So what we have here is -- this is
compiled in a dossier that I had put together for our
own use -- one, two, three, four, five, six occasions
of interview that are in the possession of the NRC of
Mr. Geisen.

CHAIRMAN FARRAR: And you may use those if
Mr. Geisen doesn’t testify either here or in the
criminal case, and any of the people who heard him in
those interviews say what he said to the extent that

it’s an admission against interest.
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MR. HIBEY: I presume that the NRC is free

to attempt to put into evidence statements of Mr.
Geisen that constituted admissions against interest.

That’s how I would respond to that. I don’‘t know how

“they use these things, so --

 cHAIﬁMAN FARRAR: ‘But the way you.say that
it's -- |

MR. HIBEY: Oh, I'm very careful, because
you said "can they," and Ivthought -- I took "can" to
mean "may," and I'm not here to give them permission
to do anything.

CHATRMAN FARRAR: But if they did that,
you -- you would say --

MR. HIBEY: I wouldn’'t say --

CHAIRMAN FARRAR: -- you wouldn’'t say,
"Fine with us," you’'d say, "Here is why you can’t"
or --

MR. HIBEY: No, here is the -- we’d deal

with it, whether it’s admissible or not, but what we
understand is that these are statements that are -- of
Mr. Geisen that are in the possession of the Staff,
that the Staff in its wisdom may use, and use them not
only as potential admissions against interest but use
them for the intelligence value that they have to give

them a sense of what Mr. Geisen has said -- I forgot
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how many times I’ve counted -- let’s say five or six
times at different stages over the period of the
several years that the NRC has investigated this case.

CHAIRMAN FARRAR: Let me interrupt you one
second. Ms. Clark, do you have those?

MS. CLARK: I’'m sorry?

CHAIRMAN FARRAR: Do vyou have those
statements that Mr. Hibey assumes you have?

MS. CLARK: I'm actually trying to
ascertain what they are. As I recall, there is one
transcribed interview by the Office of Investigations,

and I don’t know what the other five are. I suspect

that none of them are probably transcribed interviews.

CHAIRMAN FARRAR: No, but there are notes.
There are notes of the person who took them.

MR. POOLE: No.

CHAIRMAN FARRAR: She does not have them.

MS. CLARK: ©Oh, I'm sorry; The February
2005, I do not have that.

CHAIRMAN FARRAR: All these notes. You
don’t have those.

MR. HIBEY: So. what we have here is a
proper invocation of the right to remain silent under
the Fifth Amendment against a record in which they --

the Staff -- actually or constructively has these
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materials, the statements purportedly made by Mr.

Geisen to various individuals during the course of the

-- of interviews of Mr. Geisen in the investigation.

CHAIRMAN FARRAR: You keep saying "a
proper invocation of the privilege." As I read the
case‘law, even if it’s a proper invocation of the
privilege, that privilege -- invoking that privilege
in-a civil case has some consequences.

MR. HIBEY: Yes, it does.

CHAIRMAN FARRAR: There can’t be severe
sanctions, they can’'t be too costly, but they can --
they have some cost, and in some of the courts -- and
it’s not so much a cost, I think the coﬁrts are
telling ué, "Fine. In the circumstances, not to
punish you but co make it a fair proceeding, we’ve got
to come up with some rules."

One may be you draw adverse ihferences.
The other would be giving you a date certain to say
you’re either going to invoke the privilege for all
time 1in our case Or you’'re not going to invoke it.
And, third, if you’re going to.icvoke the privilege,
you have to give the Staff some indication, not out of
Mr. Geisen’s mouth but out of your typewriter, here
are the positions we’'re going to take.

Now, those are not invoking -- that’s not
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punishing him for the proper. invocation of the
privilege. That’s saying to him, "Okay . We
appreciate you doing that, that’s fine with us, but we

have a proceeding to run, and we’ve got to have a fair

proceeding." And we can’t have the Staff go in and
not know what -- what your line of defense is going to
be.

Well, you practice criminal law. When in
a criminal case, I know you have to give notice of an
alibi defense. What process is used so that the
prosecutor knows what your line of defense is going to
be? Or does the prosecutor just go in and establish
the elements of the crimé and meets whatever you come
up with?

MR. HIBEY: .The latter. In the case of
affirmative defenses such as alibi and insanity, there

are rules in various courts, not uniform mind you, but

in some courts that would require the -- a defendant
to give notice of the position of that -- of those
kinds of affirmative defenses. We are not pleading

insanity here. We are not pleading alibi here.
CHAIRMAN FARRAR: Yes, except, you know,
alibi --
MR. HIBEY: It wasn’'t there. We’re not
saying --
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CHAIRMAN FARRAR: But isn‘t it like an

alibi to say, "Well, ves, I signed that document, but

I asked my subordinates -- you khow, I was busy that
day and I asked my subordinate, ‘Is everything in
there true? Did you really’" -- and this is how

‘companies work. I‘ve been in a company. . The superior

asks tﬁe subordinate, "Is this the right thing? Did
you check it out? Now, this is not géing to get me in
trouble, is it?" "No, no, boss, it‘s all fine."
That’s a kind of an alibi defense, but --
that he would say, "I just signed what they -- they
put 100 papers in front of me that day, and I just
signed it. I didn’t -- I had no idea what was in it."
If that were going to be your defense, would you have

to ‘tell them in advance? Who would you have to tell

in a criminal case?

MR. HIBEY: No, Your Honor.

CHAIRMAN FARRAR: So then, by -- and you
think in a civil case where there’s more discovery and
where the whole point of the civil discovery rule is
so there’s no surprise and everybody knows ‘what’s
going to happen, you wouldn’t have to give them notice
of that in this proceeding?

MR. HIBEY: No, Your Honof, not under

these circumstances.
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CHATRMAN FARRAR: Tell me the
circumstances.

MR. HIBEY: The circumstances are that the
trigger.has'already been pulled on this man. He has
not his livelihood. The sanction has been imposed.
The rest of this is a catch-up. The reality is he’s
out of work.

CHAIRMAN FARRAR: Yes, but there was a
provision -- there are two things. There is a
provision in our rules to challenge, although the
challenge is fairly limited.

Challenge immediate effectiveness, and Mr.
Poole says that the mere fact of an indictment stands
for something. In other words, I think he was trying
to urge us don’'t get too nervous about the fact that
this was immediately effective, because there was also
an indictment.

MR. HIBEY: Well, there was an indictment,
but I‘'m not so sure it -- well, let me siﬁply quote
from cases.

CHAIRMAN FARRAR: Okay.

MR. HIBEY: The recognition by the Supreme
Court by Mr. Justice Rehnquist, that a view is held,
certainly not endorsed by the Supreme Court, that the

grand jury can indict a ham sandwich.
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By that it means if the grand jury rubber-
stamps whatever the government puts for before --

CHATIRMAN FARRAR: I thought that was the
Chief Justice of the New York Court of Appeals, who
later went to jail for something.

MR. HIBEY: He might have done it too, but
his interests were more clearly identified. I believe
it came out of something that Mr. Justice Rehnquist
had once said. But it was a common statement.

Secondly, what if you have the
circumstance where all of the witnesses appear before
grand jury number one, but grand jury number two does
the indicting?

Do you think that under those
circumstances we have here that situation in which the
grand jury has acted on its own, well-informed basis?

CHATRMAN FARRAR: Did that happen here?

MR. HIBEY: I believe it did.

CHAIRMAN FARRAR: No one’s ever mentioned

that to us.

MR. HIBEY: No one’s ever said it until
now. That’'s our belief. So I don’t take great
deference --

CHAIRMAN FARRAR: I can’'t remember. Is an

indictment signed by the grand jurors or only by the
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foreman?

MR. HIBEY: Oh, it’s voted upon by the
grand jury after presumably the allegations.

CHAIRMAN FARRAR: No, no. But when the
district judge gets an indictment, does ‘it have the
names of the grand jurors on it?

MR..HIBEY: NO'. It has the name of the
foreman, foreperson, forgive me, as the signatory.
But when, at least in our district; when the grand
jury --

When the indictment is handed up, all of
the grand jurors are in the well of the court when the
indictment is handed up to the trial judge, to the
chief judge, the administrative judge, to receive it
as a charge to be -- to hail a man into court to be
accountable and presumably --

CHAIRMAN FARRAR: And at that point, the
district judge, if I recall correctly, has no idea
what the grand jury considered or didn’'t consider.

MR. HIBEY: That'’s correct. I mean w hat
he has, he has no idea what they did, other than to
vote up a documént that will move forward in the
process.

So I mean, is there deference to be given

to the fact that the grand jury returned an
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indictment? Yes. But the devil is always in the
details of these things.

So when -- and so you have to understand
what we’re .dealing with as defendants. What we’re
dealing with aé defendants is a true bill of
indictment returned by a grand jury. Now we’re going
to investigate it and we’'re going to make our motions
and we’'re going to defend it.

‘But the fact of the matter is the man is
in jeopardy of the criminal law. Now add to that this
circumstance, which is not, as existed in a number of
the cases that have been cited in the briefs, a
situation where an enforcement action is merely being
brought against somebody, seeking an injunction of
some sort.

This is a situation where, as we all know
and I don’;t want.to get emotional about this, but his
livelihood has been taken away from.hinp The ultimate
sanction has been imposed, and from that, we are
expected to go forward and defend the pending criminal
case in --

CHAIRMAN FARRAR: Well, if that’'s ali
true, why aren’t we going a lot fasteré We said when
we denied that first stay motion, that this is an

important right vyou have. The Commission’s
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regulations say you’'re entitled to an expedited.
In every prehearing conference call we’'ve

had in any of the three companion cases, when there

‘needed to be more time, we’‘ve sald to the subject of

the enforcement order, you know, it‘s your -- in
effect, it's your nickel.

You‘re the one who's being hurt by any
delay. If vyou're happy with delay that seems
reasonable to us, you’'re going to get the delay. Why
aren’t you in here pushing us? We’'re, you know, we're
ready to go to hearing. We're waiting for this case.
Why are we not moving faster?

MR. HIBEY: If.you’re~ready to go in
January, we will be ready to gb in January.

CHAIRMAN FARRAR: What about the -- we
haven’'t taken depositions yet?

MR. HIBEY: Well, there may be one or two
that we’ll take.

CHAIRMAN FARRAR: Then we don’t need 90
days for depositions? What do- you do with the basic
Hickman v. Taylor rule, which I assume is applicable
here, that both sides are entitled to know --.

You know, your guy doesn’t have to
testify. You know, there’s no -- you’‘re absolutely

correct. This 1is a proper invocation of the
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privilege.

But the other side in any case, you and
the staff, any litigant in any case is entitled to
know what the  other side, how they’re going to
approach the trial. Why doesnft the.staff haﬁe to
know that? | B

| 'MR. HIBEY: Because the Fifth Amendment
protects us from having to disclose that in its
entirety.

CHATIRMAN FARRAR: No, no. Then you’re
going ;o need to tell me about that, because I thought
the Fifth Amendment protected your client from ever
having to say anything in any forum whatsoever that
could come back to haunt him in the criminal case.

I didn’t know that it -- we didn’t find
any cases where it relieved the criminal defendant
from having to tell his opponent in a civil case what
the approach was going to be. The defendant doesn’t
say it; you say it.

You send the staff some documents and say

here’'s our -- youvknow, we could ask for a pretrial
brief. A lot of civil cases you ask for a pretrial
brief.

We don’t necessarily want to impose that

burden on you, but we could say that "Okay, we're
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going to trial in January.
By December 15, both sides give us a

pretrial brief which says where you’re going to and

what you’d like our ultimate findings of fact to be.".

You’d have to give us that; wouldn't you,.or would
you?

MR. HIBEY: If vyou’re asking for a
pretrial brief on what the findings of fact should be?

CHAIRMAN FARRAR: Yes.

MR. HIBEY: Is that what you’re asking?

CHAIRMAN FARRAR: Yes. Wouldn’t we have
to -- well, pretrial briefs say here’s who we'’'re going
to put on the stand. It won't be Mr. Geisen. But
here’'s who we're going to put on the stand. Here’'s
oﬁr expérts, if there are any.

| Here'’'s our overall -- we asked for this in
the prior fuel storage cases, which is one I spent a
lot of time on. What is the theory of your case? How
does each witness support that theory of the case, and
what are your ultimate findings?

If you have to -- well, do you agree you
would havé to give us that if we asked for it, without
damaging the invocation of the Fifth Amendment
privilege by the --

MR. HIBEY: Well, we would have to be
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responsive within the constraints imposed upon us by
our invocation of the Fifth Amendment.

CHAIRMAN FARRAR: How does that implicate
the Fifth Amendment? We’re not asking you what your
client says; we’re asking what you’'re going to present
to us, so we can get ready for the case, and so your
opponent can get ready for the case, and they have to
give you the same thing about their case. Isn’t that
how civil proceedings work?

MR. HIBEY: Yes, that’'s how civil
proceedings work. However, with the heavy layering of
the Fifth Amendment, there may be less disclosure than

the parties are normally accustomed to in a civil

proceeding.

CHAIRMAN FARRAR: Okay. Ms Clark said
you haven’'t given them a single document. Is that
true?

MR. HIBEY: I believe that’s trgex

CHAIRMAN FARRAR: If you had to give them
some sort of pretrial brief, why wouldn’‘t it be less
burdensome on you to give them one single sheet of
paper that says here’s our approach. to the case?
Here’'s what we're going to try to establish. Not
through Mr. Geisen’s mouth, but through cross-

examination, through other stuff?
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MR. HIBEY: Well, I think that’s where the
confrontational aspects of the case may be -- may come
into play here. We would be required to address

whatever the elements are of a pretrial brief, that

are dictated to us by the panel.

Té the extent that we would say whét we
expect wili occur, oOr whether. we have to prove
anything, and thereby lay out what it is we expect to
prove, depends_upon what the reguirements are of the
pretrial brief.

This is going to be a cross examination
case. We don’t believe they can make their burden of
proof. We don’t think the evidence is there, that
this man lied and misled the NRC.

CHAIRMAN FARRAR: If you were going to
call -- if it was more than a cross examination case,
if you were going to call any witnesses --

MR. . HIBEY: We would identify those
witnesses.

CHAIRMAN FARRAR: You have to identify
them.

MR. HIBEY: We would identify them.

CHAIRMAN FARRAR: And they can go talk to
them or depose them in advance?

MR. HIBEY: We cannot prevent that. We
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cannot prevent that.

CHAIRMAN FARRAR: What's the chances?
Suppose we were to indicate today or at some future
time that we were not going to grant the staff’s
request for a stay.” |

| But recognizing what your ciient’s
invocation of the Fifth Amendment privilege so far, we
were going to require you and the staff to work out
the terms of pretrial conditions that would iaentify
the outlines of each other’s case, so we could get on
with this. Is that something we should have you and
Ms. Clérk sit down and attempt to do, or are you so
far apart that you’d rather we just do it?

MR. HIBEY: I don’t know that that -~

CHAIRMAN FARRAR: Or you could tell me we
don’t have the power to do tﬁat. Tell me, because I'm
really struggling with where we go from‘here.

MR. HIBEY: Well, I think the problem is
this, that more is being sought now for clarification
by the panel than the panel needs to accomplish, as
follows. This motion came on as a motion to abate the
proceedings.

CHAIRMAN FARRAR: - But it had an
alternative.

MR. HIBEY: It took the issue of the Fifth
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Amendment, and it’s taken the issue of preclusion, and
it has teed them up for the Court’s consideration.

Then the Court asked for the short course on how the

‘grand jury operates.

CHAIRMAN FARRAR: Because one of the staff

points seemed to us not consistent with what our vague
understanding of grand_jury rules would be, if we were
writing them.

So that’s why we -- and it wouldn’t have
helped us to ask the staff, because I assume they have
no more experience in that than we do, and we assumed
you and the Department of Justice lawyers were the
people that have addressed this, because you’revthe

most experienced people in the room on the criminal

cases.

So that was an effort to try to understand
what we’'re dealing with here. . Then I think it was
beneficial. Now we’‘re back to the motion. You’'ve

already said you don’'t 1like the first part of the

staff’'s motion for a stay.

Well, you’re not supposed to read anything
into our questions, but at least one of us doesn’t
think much of it either. But the second part of the
motion seems to fit right in with what’s been the rule

since the Federal Rules of Civil Procedure and Hickman
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v. Taylor. EBEach side needs to know what the other
side’s doing.

So tell me why that’s not what we should
do here?

MR. HIBEY: Because I’'m not quarreling
with the notion that each side.,should generally
understand what the other side is doing. Again, the
devil is in the details.

That’'s why when you take a look at the
preclusion cases, you see a range there that we need
to be sensitive to, as we apply it to the peculiar
circumstances of this case.

They, take for example at oné end of the
spectrum,-cite this case Symaticolor by the notorious
Judge Edelstein, who simply says wé’ré going'f— the
man took the Fifth. We’'re precluding. You’ve got ten
days before a certéin date to let people know.

Whereas at the other end of the spectrum,
there is a sensitivity exhibited by the Court in
analyzing the specific facts of the case.

CHAIRMAN FARRAR: How would you be heard
if we adopted the Second Circuit'’s reasoning in the
Fifth Avenue property case, which says we should seek
out the ways that further the goal of permitting as

much testimony as possible to be presented in civil
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1itigation, meaning don’t impose dreadful sanctions on
you, despite the assértioﬁ of the privilege.

Also, if there’s a timely request made, we
should expldre- all possible measures in order to

select that means whibh strikes a fair balance and

accommodates both "~ parties. , Why is - that not

extraordinarily simpie and just what we‘should do?

MR. HIBEY: Well, that’s a wonderful
aspirational statement by the Second Circuit. Who’s
going to quarrel with that? No one.

CHAIRMAN FARRAR: It soundé to me like the
last ten minutes you’ve been quarreling with it.

MR. HIBEY: No. I am simply trying to get

in the weeds here with the facts of this case,  to

‘demonstrate that that balance, that fair balance that

you’'re trying to strike needs to be sensitive to the
situation in which we find ourselves.

That's why I keep harkening back to the
proper invocation of the Fifth Amendment as a point of
departure here.

CHAIRMAN FARRAR: OQOkay, here Pertz (ph).
If you don‘t like the Second Circuit take the Third,
because the privilege is constitutionally-based, and
we’'re not questioning your guy’s right to do this. He

may be smart to do it.
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The detriment to the party asserting it
should be no more than is necessary to prevent unfair
and unnecessary prejudice to the other side.

We're not talking sanctions; we’'re not
talking inferences; we‘re not talking precluding you
froﬁ putting on testimony. But if you’re going to put
on testimony, you’ve got to tell the stéff it's
coming.

MR. HIBEY: The testimony of whom?

CHAIRMAN FARRAR: Anybody but Mr. Geisen.

MR. HIBEY: We're theré.

CHAIRMAN FARRAR: Then why are we here?
Why are we still arguing it?

MR. HIBEY: Because they moved to abate.

CHAIRMAN FARRAR: No, no, no. They moved
to abate and I got Ms. Clark to concede that vyes,
okay. She’s rather win the first part of the motion,
but she’ll be happy with the second.

So I said to you why don’t you and Ms.
Clark, if we’'re all in agreement here that the Second
and Third Circuit make sense, why don‘t you and Ms.
Clark sit down, work out the details of what the
grouﬁd rules ought to be, and we’ll go to trial?

MR. HIBEY: Because I was hailed into

court on a motion to abate.
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CHAIRMAN FARRAR: It was an alternative

motion.

MR. HIBEY: The preclusion -- Your Honor,

the preclusiveness 1is premature. That’'s the point.. .

I've been trying to get across. It’s too soon to be
doing.that.

We should be doing what you're suggesting
before you have to answer the question of whether this
panel has to come in and somehow right a balance that
never has been achieved, after interaction between the
parties.

CHAIRMAN FARRAR: Okay. As I put together
all the cases and try to come up with some fair way of
doing things, the first step seems to be give you a
date ée:tain by which you have to say my guy’s going
to permanently and irrevocably claim his privilege or
he’s not.

Somebody suggested that the date for that
ought to be the end of written discovery, which looks
like it may come sooner rather than later, if no one’s
going to appeal the motion to compel thing. So that
would be Step 1.

‘But why wouldn’t we say we're going to
give you that date, and so you will be fully informed

when you claim or don‘t claim the privilege, say that
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if you claim the privilege, Step 2 is going to be you
and Ms. Clark are going to negotiate;

Or we’'re going to order a set of
conditions that will say how you alert each othef and
us as to how the case is going to proceéd, and we’'re
not going lto precludé you from presenting any
testimony, other than Mr. Geisen, as long as you tell
the staff what it is.

You two sit down and in five minutes work
out what those conditions should be. That’'s Step 2.

Then we have depositions. You say there’s
only going to bé a couple, and then we decide we don't
need to have expert depositions, and then we go to
trial and we’'re done before April l7m, and there’s no
conflict with the other case, and your guy gets a
quick hearing. Why is that not the simple solution?

; MR. HIBEY: I see it as an approach, yes.
I don’'t think --

CHAIRMAN FARRAR: If you don’t like it,
tell us --

MRT HIBEY: No, no.

ADMIN. JUDGE HAWKINS: Again, I asked
that, what Judge Ferrar asked. Why didn’'t you then
concede to the alternative request in the NRC'’s

motion, which is precisely what Judge Farr just
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suggested?

MR. HIBEY: I don’'t read it that way. I'm
sSorry. I never concede that that was the approach,
and to ﬁhe éxtent -~ to‘the extent .- that -- and the

‘reason why I said I see that as an apprbach as opposed

to a solution is because to the extent that there is
ultimately a decisioﬁ to preclude us from testifying
at all,-it is something thaﬁ I think needs to be
addressed much closer to the-hearing date than now.

Because I’ll stand here and argue today
that we should not be precluded from changing our
minds at the last minute. Now I‘m saying that,
realizing that that could really upset the balance
aroﬁnd here, and the sensitivity of the Court.:

" CHAIRMAN FARRAR: Well, wait a minute. No
Court has ever -- at least no decision I've read so
far, has said it’s a great thing to let you change
your mind at the last second. They’‘ve said what is
too late and what are the sanctions.

But no decision has said you can change
your mind at the last second. Now Ms. Clark has said
do it after written discovery, and she’s given a
reason for doing it after written discovery, which is
when she goes into depositions, what’‘s the sense of

deposing people if you don’t know why you’re deposing
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them?

So if you don’'t like her suggestion for at
the end of written discovery tell me why it’é wrong
and gi&e me a date other than the day before the
hearing, when you have to tell us if you’re going to
claim the privilege.

MR. HIBEY: It’'s because I see no basis
for any preclusion here, in light of the ton of
information they have regarding the sfatements of Mr.
Geisen already.

If that is true, then the sensitivity to
the invocation of the privilege and the consequences
of that assertion, and the deference and special
consideration to the party asserting the privilege, as
discussed in that Third Circuit case, requires the
most sensitive calculation closer to the hearing date
than now.

CHAIRMAN FARRAR: We‘re trying to be
sensitive. We’‘re trying to get to it, but we’re not.
going to do it the day before the hearing. The staff
-- not because we like the staff and sometimes they’d
say we don’t like them. They’ve lost all the motions
so far. You’‘re way ahead.

But they’'re entitled to know at some

reasonable point, like any civil 1litigant -- not
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because they’'re the staff -- like any civil litigant, 7

here’s the way the case is going.
MR. HIBEY: Your Honor, we’ll abide by

those rulings. I’1ll give you my position. It appears

CHAIRMAN FARﬁAR: I want to know when.
She safs the end of written discdvery. When.do you‘
say, and don’t say the day before the hearing?

MR. HIBEY: Well, I suppose ten days
before the hearing. Then we’ll know.

ADMIN. JUDGE HAWKINS: I'm sorry. Ten
days before --

MR. HIBEY: The hearing.

ADMIN. JUDGE HAWKINS: So they’ll be
conducting their_depoéitions in the dark, not knowing
what your claims, what your possible defenses are?

MR. HIBEY: These people are not in the
dark. All they have to do is read what’s in their --
these are their witnesses. This is their evidence..

I mean after all, they talk abOut a
limited factual record. I find that a nearly
scandalous statement, in view of the fact ﬁhat on that
limited factual record, four or five years after the
event, during which time this man worked in a nuclear

regulatory facility without incident, they decide all
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of a sudden the public safety is a threat.
ADMIN. JUDGE HAWKINS: They're not in the

dark, and I agree. But we need to go for a very one-

'sided reciprocity or mutuality in the discovery

process, which is normally to be expected in these
proceedings. So they're not going to know what their’
defenses are, what your claims are.

You said they’d know who your witnesses
are. At what time are you going to let them know
that? |

MR. HIBEY: Whenever we're required to do
that.

ADMIN.‘ JUﬁGE HAWKINS: Oh, okay.

CHAIRMAN FARRAR: bHe, like me, wants anv
answer, when? "Now, when written discovery’s over?
When? We’'re asking you to help us do the fair thihg.
So you saying back to us well, whenever we feel like
it, that’s not helpful.

Ms. Clark, maybe she’s right, maybe she’s
wrong. But she says at the end of written discovery,
that makes sense. Okay, you don’t like that. Tell us
what makes sense, because we haven’t had one of these
cases before.

Most of the case we have are about expert

predictions of future performance and everything is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15~

16

17

18

19

20

21

22

23

24

25

382
done in writing at a time and so forth. This case is
unique. We want to get on with it. We want to get on
with it fairly, and if your client was wronged, as you
think he was, we will say that.

If your client, if the staff was right,
we’ll say that. In that sense, we don’t care. We
care .deeply about performing our responsibilities
properly, but we don’t care who wins. The-person who
should win is going to win, as far as we’'re concerned.

But we‘'ve got -- this is a «civil
proceeding. It’'s not a criminal proeeeding, and most
times, when judges say to the parties, okay how -- you
know, one thing I have been in is a lot of prehearing
conferences in civil cases.

The judge says "Okay, what are we going to
do here? How are we moving ahead?" Parties say, they
throw ideas on the table and an hourblater yeu have a
prehearing order thaﬁ says here’s how we’'re marching
ahead.

We've giVen_you a lot of time, and you
haven’t told us how to march ahead. So if you don’t
tell us how to march ahead, we’ll march ahead the way
Ms. Clark tells us. So do you want to counter her
something with something, or do you want to counter

her something with nothing?
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MR. HIBEY: Will you indulge me a moment?

CHAIRMAN FAﬁRAR: Certainly.

MR. HIBEY: I thank you.

(Pause.)

MR. HIBEY: If I had five minutes, I think
I could be succinct, cogent and principled in what I
have to say in response to your question.

CHAIRMAN FARRAR: Fivé minutes more to
consult or five --

MR. HIBEY: Yes. Just five minutes, for
me to be able to get my --

CHAIRMAN FARRAR: We‘ve been at it almost
two hours. Why don’'t we take -- I‘'ve got 22 after.
Why don’t we come back at 25 of. |

MR. HIBEY: Oh, that’s more than I_néed.

CHAIRMAN FARRAR: No. Everyone can take
a break and come back at 25 of.

MR. HIBEY: Thank you, Your Honor.

CHAIRMAN FARRAR: Good. Thank you.

MR. POOLE: Thank you, Your Honor.
(Whereupon, a short recess was taken.)

CHAIRMAN FARRAR: Thank you. Be seated.
Mr. Hibey, we’'re back on the record after a short
recess.

MR. HIBEY: I appreciate your indulgence,
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Your Honor. I hope this will help us move forward
with the issues of concern to everyone.

May I propose that on December 15", the

parties identify potential witnésses who might be.

called. We would not Dbe restricted from later

_identifying others, and you will see the reason for

that by the next date I pfopose, which is the
commencement of depositions on January 5th of 407.

Januafy 25, depositions  discovery
closes. February 10™, the parties will file pretrial
submissions, with the following elements: description
of contentions, identification of trial exhibits,
identification of witnesses who will be called in the
case-in-chief. I would amend ﬁhat to say who may be
called in the case—in—chief._

It would not include the identification of
witnesses for impeachment or rebuttal purposes. Since
we expected to continue with the assertion of the
Fifth Amendment, there is no need to set forth a drop
dead date for the continued affirmation of that.

If it is determined that somehow -- now
with the pendency of the criminal case at this point,
I think I'1ll stand on that proposition.

CHAIRMAN FARRAR: Oh no. Let‘s keep

going. If you determine, you say you expect to
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continue with the assertion of the Fifth Amendment
privilege, so we don’'t have to have a drop dead date?

MR. HIBEY: That's right.. |

CHAIRMAN FARRAR: But suppose you show up
some day, in writing or in person, and say that
expectation is not fulfilledp I changed my mind.
What do we do then? |

MR. HIBEY: I think that whatever those
circumstances are would dictate what action the panel
feels it needed to take, consistent with the case law
and the principle of the cost associated with this
movement on the part of Mr. Geisen.

CHAIRMAN FARRAR: Okay. You‘ve got to

" find me a case from some reputable tribunal, that says

you can do that, because all the ones I fead said you
can’t do that.

MR. HIBEY: No. It’s in the briefs.
There was a case where the Court said that --

CHAIRMAN FARRAR: I mean it seems to me
that if at whatever the last minute means, you say "I
changed my mind, " at the very least we’d have to say
thank you. You’'re allowed to change ybur mind. Let’s
go back to December 15, or in fact let’s go back to
the written discovery, and start again.

The staff would groan and say "Well, there
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~was a lot of work wasted." But your guy would groan

and say there’s six months more, and I don’t have my
livelihood. So if this is what you want to do, I
can’'t speak for my colleagues now. . -

But if you change your mind, no, no. The
only pénel -- well, staff can speak for themselves.
But certainly there’s not a penalty. There is a
fairness component that says let’s go back and we’ll
redo all these steps.

MR. HIBEY: ©No, no. I will stand on the
proposition that we expect to continue wiﬁh the
assertion of the Fifth Amendment.

CHAIRMAN FARRAR: But before you say that,

you have to understand the consequences of saying

that.

MR. HIBEY: And we understand.

CHAIRMAN FARRAR: If you’'re not going to
give us a drop dead date,.we’re telling you -- now I

can’t speak for how my colleagues are going to vote.
I sometimes can’t speak for how I‘m going to vote.

But we are going to very likely say at
that point thank you for letting us know, all bets
are off, see you in six months. Go back and redo the
written discovery.

MR. HIBEY: We understand that.
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CHAIRMAN FARRAR: Okay.

MR. HIBEY: Now this is all predicated on
the understanding that we will get our'trial.in that
time frame. We didn’t identify the trial date to be -
-~ we want a trial right after this.

CHAIRMAN FARRAR: Yes.

MR. HIEEY: I mean you get your pretrial
submission and we go.

CHATRMAN FARRAR: Right. Now we have to
hear from the staff on this, but I don’t know that we
can pick a date now, because we have a lot of other
cases that were all on different boards.

But we could know within a period of two
weeks, you know, that it’s going to be -- what’s your
last date, February 10?2 We coula say it‘s going to
start, you know, before the end of february or no
later than the first week in March.

MR. HIBE?: Well, the problem is that
we’ll be backing into possible conflicting dates. I
would suggest right after this 1last £filing, the
parties would be presumably prepared to go forward.

CHAIRMAN FARRAR: How long a trial are we
talking about?

MR. HIBEY: You have to ask them first.

CHAIRMAN FARRAR: OCkay, I‘ll ask them.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

388
Qkay. So this is basically yoﬁr proposal?

MR. HIBEY: Yes.

CHAIRMAN FARRAR: It could prove very
helpful. I appreciate you taking the time to --

MR. HIBEY: Thank you for giving us the
time. | |

CHAIRMA&'FARRAR: Ne, it’e important. Ms;
Clark, you can address any of the rebuttal of any
argumente Mr. Hibey made, or since you’ve probably
discerned the way we’re>headed, you can speak to this
latest proposal or whatever you want to do.

MS. CtARK: Thank you. I think I'd like
to begin just by responding to some of the statements
that Mr. Hibey made, and in-particular with regard to
our access to information.

He’'s discussed quite a bit this interview
with Mr. Geisen in February of 2005. We have not
received any information regarding that interview. I
have been assured.by the Department of Justice that we
will not be getting any information regarding that.

CHAIRMAN FARRAR: Is that correct, Mr.
Poole?

MR. POOLE: That’s correct, Your Honor .

CHAIRMAN FARRAR: Okay, thank you, and

it’s because it’'s viewed as incident to the grand jury
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process.

MR. POOLE: Yes. It was long after the
beginning of the grand jury process and the questions
that were asked at the interview were based on
information gathered in the grand jury.

ADMIN. JUDGE TRIKOUROS: Excuse me. Does
that include all six of the ihvestigation documents
that we were talking about early in this hearing-?

MS. CLARK: You know, I'm not sure what
interview reports he‘'s discussing. What I do know,
from my recollection, is I believe there is one
transcribed interview that was conducted by our OI
investigators. There were other statements that were
not --

CHAIRMAN FARRAR: And you have that?

MS. CLARK: We do have that, and I believe
there are other statements, but 'they are not
transcribed interviews. They are staﬁements that Mr.
Geisen told me, and then it's'sort of ‘a description of
what he said.

So you don’'t have the specifics of what

" happened. The OI interview was conducted in the midst

of the investigation, looking at the actual interview
itself. 1It’s not complete.

In fact, the investigators did not ask any
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questions about two of the submittals that we cite in
our order. The questions with regard to other things
are not necessarily complete.

Many times, Mr. Geisen in his answers, for
example, refers to "we." We 1ooked at videos. We -
consiaered how to respond.l

There is a lot of information that if one
were going forward in a hearing and one had him on the
witness stand, and one were deposing him that you
would ask, that you can'’'t under the circumstances.

ADMIN. JUDGE TRIKOUROS: Are you referring
to the transcribed document?

MS. CLARK: Yes. I'm referring to the
transcribed document.

ADMIN. JUﬁGE TRIKOUROS: I'm asking about
thé five additional investigator notes or sets of
notes that Mr. Hibey-was~referring‘to early in this
hearing. My understanding is that you do not have
those, and that YOu will not have those?

MS. CLARK: The ones we do not have are
anything with regard to the February 2000 interview,
2005 interview that was conducted with the Department
of Justice. We have nothing with regard to that.

ADMIN. JUDGE TRIKOUROS: That’'s one
interview?
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MS. CLARK: That’s one. Now the other
items that he’s referring to are probably -- I‘m not
certain, but I know there are statemenfs that, for
example, I believe  there is a person who wrote a
statement saying, you know, I talked to Mr. Geisen on
such and such a date, and thié is what I told him.

.’That’s all that'é in there. So in other
words, it’s not .actually any kind ofA transcribed
interview with Mr. Geisen. It’s somebody’s
recollection about what they talked about, that they
then subsequently wrote down.

So it is of limited wvalue in terms of
trying to ascertain facts based on that. Importantly,
of course, none of those interviews contained any bf
Mr; Geisen’s defenses, claims or contentions with
regard to any of the elements of our order.

So we don‘t in fact have that information
that Mr. Hibey is referring to, and this notion that
we have constructive possession of information really
is one that I can‘t really imagine what that means,
but we just don’t have it.

If the DOJ doesn’t give it to us, we defer
to them. They make these judgments as to what we can
and cannot get, and we simply don’t have that

information.
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CHAIRMAN FARRAR: But if you really wanted

to get it, you could go to the Chairman of .the

Commission who is your managerial boss, and ask him to

call.the Assistant Attorney General for Lands and

Natural Resources or Criminal Division, and:cite the

memorandum of understanding and say We’d like to have
it.

That’s not a matter for us to do, like the

.Supreme Court won'’'t referee a dispute between the

Department of Commerce and the Department of Labor.
That’s not our dispute, but you have a memorandum of
understanding signed by some high level people.

So if you want to get that, if yoﬁ badly
enough want to get it, you can try to get it by
whatever procedures exist under‘the memorandum of
understanding.

MS. CLARK: We could perhaps go through
higher channels, but ultimately I believe the decision
would rest with the Department of Justice.

Let’s see. Mr. Hibey, I have to also just
respond to his statement that these are our witnesses.
I'm not sure how he meant that, but these are people
who are subject to other orders by us. They are not
assisting us in any way.

In fact, our interviews with them are, if
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anything, not cooperative but investigatory in nature.
So these are not our witnesses, and we don’t have any
special knowledge from them, just as we don’t have
constructive information from the DOJ.

CHAIRMAN FARRAR: - But the dI report
indicates your people talked to them, and know at
least what they said. I don’t know how cooperative
they were, but they got something from them.

MS. CLARK: We got something from them,
correct.

CHAIRMAN FARRAR: And if you think there’s
more lurking there, you can call them. You can depose
them and/or call them as witnesses.

MS. CLARK: Correct.

CHAIRMAN FARRAR: That brings me to the --
again to discovery, and where we are right now. Mr.
Hibey has presented that he need only do, I think, one
or two depositions. Of course, he probably knows what
depositions he needs‘because he has all of our claims,
all of our evidence.

We still have nothing. So we have no idea
at this point in time how many depositions Qe would
need, and who we would need to depose. It’s critical
that we get that information before we proceed with

depositions.
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He suggests in his respohse to our motion
that we should be able to --

CHAIRMAN FARRAR: I missed that. Say that
again. It’s critical you get what?

- MS. CLARK: That.we geﬁ the information
regarding the discovery so we won't bé surprised at
the hearing. We néed to know who we needAto depose and
what questions we need to ask.

We need to know the potential defense that
he may raise, so that we won't be surprised at
hearing. We are talking about a lot of depositions.
He’s talking about -- okay.
| But certainly we couldn’t finish
depositions in 20 days if we’'re required to somehow
anticipate all his potential defenses and claiﬁs, and
prepare to defend against them in hearing.

Just in closing again --

.CHAIRMAN FARRAR: Okay. So your
counterproposal is

MS. CLARK: That we --

CHAIRMAN FARRAR: Okay. We’'re going to
finish written discovery.

MS. CLARK: Yes.

CHAIRMAN FARRAR: You’re going to file

some motions. We’ll get that all wrapped up. So
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written discovery is over. He says don’t make him do
anything then about the privilege.

Can you live with that, With our caveat

that if he later chénges his mind, we gb all the way
back to the beginning of written discovery and redo
everything? -
MS. CLARK: I think we could. You know,
in theory, we could do that. I think it would be such
an enormous waste of resources. I can’'t imagine that
that makes senée. The faqt of the matter is --

CHAIRMAN FARRAR: But other than the
resource thing, it hurts. It hurts his client, not
you.

MS. CLARK: Well, it does. It does. But
it‘s just in the practical context, it doesn’t seem to
make sense to me. The fact of the matter is, if we’'re
going to hearing in February or March, we are actually
now on the eve of the hearing.

This is not a situation where there’s a
long time ahead, and he can’t decide now. I think
it’s critical, especially if he wants this expedited
type of hearing, that he fully comply with discovefy;
that he give us all his claims and defenses before we
go to deposition.

I think realistically, that’s the only way
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this could be accomplished.

CHAIRMAN FARRAR: Mr. Hibey, before Ms.
Clark sits down, did you and your team come up with a
case which says it’s okay nqt to have a deadline and
you can change your mind at the last minute?.

MR. HIBEY: R Well, I still am looking
through my notes, but I seem to recall --

COURT REPORTER: <Could you speak in the

mike, counselor?

MR. HIBEY: I seem to recall that it was

one of the costliness cases.

CHAIRMAN FARRAR: What do you -- well, let
me ask the question a different way. .

MR. HIBEY: It might have been the Nash
case. |

CHAIRMAN FARRAR: What do you gain by
reserving to the last minute your right to change your
mind? That’'s what I guess that answers.

MR. HIBEY: A change in circumstances. I
don’t know what, for eXample, the trial judge is going
to do in the criminal case with pehding ‘motions.
There's going to be some litigation. The judge has
expressed his concern about one of those motions.

CHAIRMAN FARRAR: Which one?

MR. HIBEY: The motion to sever. The
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motion to sever, and I don’t know what that is going
to mean. There was an immediate response by the
government as to how they were going to deal with it,
and it seemed to have given the judge some comfort
that there was an approach to his concern. But that
needs to be litigéted.

I don’'t know how that’s going to come out.
I don‘t know what impact that will have on the case.
It's hard for me to know once these issues are joined,
and they don‘t get joined for another few days,
exactly how that’s all going to shake out with the
trial court.

CHAIRMAN . FARRAR: You doﬁ’t like
proceeding when you don‘t know how the proceeding’s
going to proceed, do you?

MR. HIBEY: That's the idea, Your Honor.

CHAIRMAN FARRAR: Well, that’s kind of
what Ms. Clark has been telling us.

MR. HIBEY: The only problem is Ms. Clark
doesn’t stand in my shoes, and I think we’ve been
trying to make that distinction for the Court’s
edification today.

CHAIRMAN FARRAR: Thank you. Go ahead,
Ms. Clark.

MS. CLARK: Okay. I just have just one
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last pointﬁ

CHAIRMAN FARRAR: Okay. So you want to
move up -- you don’t need the trial exhibits --

e MS. CLARK: I think I --

CHAIRMAN FARRAR: Wait a minute. Mr.
Hibey, leﬁ me ask you this. December 15“, YOu had
identify the potential witnesses who might bé called,
and then February 10, you’re going to ID the
witnesses who may be called in the case-in-chief.
Could that second group be larger than the first
group, or --

MR. HIBEY: In other words, something
might come up in_deposition that would prompt us to
want to put somebody on the final witness list. -

CHAIRMAN FARRAR: Oh, because at first I
though; December 15 was the large universe of who
might be involved, and February 10%® was okay, we’ve
narrowed it down and it will only be these.

If on February 10" you come up with some
new peoplé, and we’ve said we’ll have a hearing on
February 24%, Ms. Clark’s going to say “Wait a
minute. I didn't kndw those people were involved.
Let’s start up again."

I thought it worked the other way. You

put the large group on first, and then you narrowed it
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down. I didn’t know you threw out some names and say
well, we’ll give you the rest later.

MR. HIBEY: No. What might happen is
during the deposition period, somebody’s name comes
up. We would try and depose that person.

CﬁAIRMAN FARRAR: So these would be other
witnesses whom you could not reasonably have foreseen
should be included in the first 1list?

MR. HIBEY: Exactly, yes, in the first
list. They come up during the deposition.

CHAIRMAN FARRAR: So for each of those
people, anyone who wants to say that would have to say
here’s why I didn’t tell you on December 15", because
I had no way of knowing?

MR. HIBEY: Yes. We didn’t understand -
what that witness’ significancé was until we heard his
name diséussed and his activities stated. Then if we
can get him deposed, we depose him. If not, then we’d
just call him.

CHAIRMAN FARRAR: How do you like Ms.
Clark’s suggestion that we do the descriptions of
claims and defenses, and let’'s use that word. Mr.
Hibey, you used the word "contentions, " but
contentions is a magic word around this building. So

let’s not use that. We’ll use the word -- we call
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them claims and defenses. You’ll do that.

She wants that done before the December
15*® thing. In other words, how are you Qoing'to do
all these -- how are you going to list your witnesses-.
-- she'’'s saying hbw am I going to list my-witnesses if
I don't know what your claims'and defenses are?

Or are you saying she -- God bless her,
she’s got a case. It’s her order. She’'s got to go
forward and put on a case.

MR. HIBEY: That's what I keep coming back
to. They did do this already. They did pull the
trigger. I mean they know what their position is, and
they should be able to understand, again frdmvthe
discovery they’ve ascertained and that they should
have, what the status of the evidence is. That should
be it.
- CHAIRMAN FARRAR: You khow, that’'s great
and she could put together the whole case and tell us
there‘s 100 possible witnesses, get prepared on all of
them and they be worn down from lack of resources aﬁd
then you’d eventually say "Oh,»our only defense is X.*

You would have succeeded in putting them
through a lot of work for no purpose. But why would
we want to do that?

MR. HIBEY: Well, we don‘t want to do
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that, and I'm not going to buy into the nétion that
that’é 5OW'II approach the drafting of a pretrial
statement.

I mean I have a responsibility to the
Court, my client and the proféssioﬁ to do this thing
on a proper  and effiéient basis, and'that’s whatvI
would do.

CHAIRMAN FARRAR: But where in the civil
rules, in ordinary litigation, are claims and defenses
stated at the last minute? I can’t remember exactly
what the Federal Rules of Civil Procedure say about
answers, but I think it says something about answeré/
that all claims and defenses have to be presented in
yoﬁr first pleading. You're saying you’re going to do
them in your last pleading.

MR. HIBEY:. Yes. I‘m saying that we would
lay it out in the pretrial brief at the end of
discovery.

CHAIRMAN FARRAR: But in the Federal Rules
of Civil Procedure, which by analogy have some worth
here, and I think we’ve quoted them a lot in our last
decision, that’s the first thing you do, not the last
thing.

MR. HIBEY: Well again, Your Honor, we

have the 800 pound gorilla of the Fifth Amendment in
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what is effectively an enforcement action, in which
the detriment haé alreédy been imposed. Therefore, it
changes the dynamic that’s at work here.

CHAIRMAN FARRAR: We -have no -- phe
subject has never comé up émongst us about gee, this
is a dreadful thing, that you’'re cléiming the Fifth
Amendment .

Everyone concedes that that’s your right
to do, and there’s no -- the staff has not asserted
and none of us have ever harbored that thought, that
there should be some sanction and the case says, nope,
this is fine.

But once it’'s claimed, find ‘'some
accommodation. So I don’'t understand why the
accommodation is you don’t have to file your claims
and defenses in your answer like the Federal Rules of
Civil Procedure. You file them at the last minute,
after all discovery is complete.

I've never been a civil proceeding where
you don’t know until after discovery anything about
whatA the person is alleging. It’s kind of an
iterative process.

You file your answer, then you do some
discovery, you have a prehearing conference or you

have a prehearing conference. The judge says what’'s
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this case about, what the case is about. The judge
says go off and do discovery. But I’'ve never heard of
doing discovery in the dark.

MR. HIBEY: Well, to the extent that the

staff has been interested in the claims and defenses

of Mr. Geisen, - as they implicate Mr. Geisen
testimonially, that information should not be
forthcoming.

CHAIRMAN FARRAR: I’'m not talking Mr.

Geisen testimonially. I‘m talking how you’re going to
defend the case.

MR. HIBEY: Indulge me.

(Pause.)

MR. HIBEY: I‘'m reminded that whenHWe
answer, upon the insistence of the staff, _aﬁd
consistent with their interpretation of the fules that
govern this proceeding, we admitted and.denied in that
particular pleading. So they’'re not without
information as to what we admitted and what we denied.

CHAIRMAN FARRAR Weren’t those mostly
general denials?

MR. HIBEY: I would think they were, ves.

CHAIRMAN FARRAR: Okay. Ms. Clafk --

MR. HIBEY: Which means they have to prove

those points.
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CHAIRMAN FARRAR: Okay, Ms. Clark. I take

it we don‘'t have your ready agreement to this

proposal?
MS. CLARK: No.
MR. HIBEY: I‘'d like to say a few things.
CHAiRMAN FARRAR: No, no.  She was
answering my question. I want to make sufe -

MS. CLARK: Not quite yet.

CHAIRMAN FARRAR: --that Dbefore she
finished, that I wasn’'t making any unjustified
assumptions. Okay, go ahead.

MS. CLARK: The idea that somehow our
action in taking this enforcement, in issuing this
enforcement order somehow obviates any necessity.for
Mr. Geisen to comply with discovery is simply
unfounded.

Yes, we took the enforcement action. We
know that Mr. Hibey disagrees with us. But this does
not mean that, yéu know, somehow he’s relieved of
complying with civil discovery. The fact of the
matter 1is he has the right to claim the Fifth
Amendment, but there afe consequences to doing that.

If he really disagrees with those
consequences, then he can agree to a stay and we can

go forward after the completion of the criminal
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p:oceeding. This is his choice.

We’'re simply asking that he make that
choice at a reasonable time, that gives us the
opportunity to go forward, defiﬁe the issues‘in this
case, and as a practical matter, in order to be abie
to complete our discovefy process so that we can go
forward with an expeditious hearing.

'CHAIRMAN FARRAR: Is that it?

MS. CLARK: That’s it.

CHAIRMAN FARRAR: Thank you, Ms. Clark.
Mr. Hibey?

MR. HIBEY: They have now turned this into
a motion to compel discovery. That'’'s what this
hearing is about now. It is.predicated upon the

failure of them, meaning the staff and the government,

" to amass the evidence that they do have.

The idea is - stunning that the Justice

Department will stand up here and say that they won’t

give that statement of'February 5" to the staff, and

tha£ the grounds -- and this is why I was asking for

the right of cross-examination, is to really highlight
this point. The idea that the information is --

| CHAIRMAN FARRAR: But suppose we had the

power to order the Department of Justice to give them

that statement. That doesn’t help your case. That
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hurts your case. It makes them better prepared.

MR. HIBEY: They can have the statement,
Your Honor. The Justice Department is the ones that
won‘'t give it to them.

CHAIRMAN FARRAR: No, but I said suppose
we said okay, by the powers vested upon us, turn over
that.statement, you’'re not any better éff if we made
that ruling. You’re worse off, because now the staff
is better prepared, because now they know what your
guy said in these interviews.

MR. HIBEY:. I don’'t think I would agree
with that at all. Obviously, I‘'m going to have to be
dealing with that statement somewhere, and I‘m going
to be dealing with it. Whether I have to deal with it
here or deal with it there or both places, we’ll be
deéling with it.

So I don’'t accept that. What I really
don’t accept, and what this panel should not accept,
is that somehow that statement isn’t producible to thé
staff, because it’s derived from the grand jury. We
were there. We were there. It cannot have been a
grand jury proceeding.

CHAIRMAN FARRAR: Okay. Do you want ten
days to file supplemental briefs on that question? In

other words, we asked the Department of Justice people
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here. They made a representation.
We may agree or disagree that that’‘s a

sound policy or that they’re not being excessively

. bureaucratic. But that’'s their policy.

MR. HIBEY: Why should I have to pay for

that policy? That’‘s my point.

CHAIRMAN FARRAR: And so we accept the
representation that they’re not going to give it up.
That may be a sensical or a nonsensical position, but
that’'s their position and we plan to go forward with
the case and that representation.

Now so maybe supplemental briefs wouldn’t
help, because we can make any ruling we want or any
decision we want and the Justice Department’s not
going to abide by it.

MR. HIBEY: It won't. E#actly. But the
point I'm. simply trying to make is that I'm at a loss
to understand the legal basis for their not doiné
that, because --

CHAIRMAN FARRAR: But don’t worry about
it. You have the document. You can use it in the
criminal case. I suppose you can’'t segregate . your
brain, so you’‘re going to draw on it for this case.
So let’'s move forward. That’s the situation.

You may be right, that that’s the most
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foplish, illogical position you’'ve ever heard, but
that's the position they’'re taking; that’s the
position you find yourself in. How do we move forward
with this case?

MR. HIBEY: In the fashion I proposed.v

CHAIRMANIFARRAR: _Okay.

ADMiN. JUDGE HAWKINSf Mr! Hibey, they
request --

MR. HIBEY: Yes, Your Honor.

ADMIN. JUDGE HAWKINS: They request the
claims and defenses before they are able to identify
potential witnesses. Did I understand you correctly
that providing that largely would be inconsistent with
your client‘s --

MR. HIBEY: Fifth Amendment rights.

ADMiN. JUDGE HAWKINS: Fifth Amendment
priviiege?

MR. HIBEY: It would, at this point,
implicate the Fifth Amendment. But I have to concede
that to the extent_that those -- it’s hard for me to
even make a concession along those lines.

I just have to say that we can put down,
in a pretrial brief, what the contentions are or
strike the word contentions, because apparently it’'s

a mantra around here. But we would put down whatever
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the defenses -are, that they are not at a loss today as
to our position for two fundaméntal evidentiary
reasons.

One being the response we made to. the
petition or- the complaint that initiated the-
litigation, aﬁd'secondly, what I contend they actually
or constructivély have by way of the Varioﬁs
statements that are attributed to Mr. Geisen by way of
statements of interviews conducted by various
investigators who are all over this case for a number
of years.

ADMIN. JUDGE HAWKINS: It'’s conceivable.to
me though, that given the number of witnesses that are
involved, given the potential claims and defenses that
would be available to you, when you list them in your
pretrial brief, it may catch them by surprise and they
may come back to us and say we need to engage in
further discovery, which then would move things back,
perhaps conflict with the criminal trial.

How would you deal with that or how would
you propose that we deal with that?

MR. HIBEY: I would propose to deal with
that by arguiﬁg that the positions are without merit,
and be able to point to --

ADMIN. JUDGE HAWKINS: When you say
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"positions, " can you be a little more specific?

MR. HiBEY: That if they say, "Oh here’s
a defense we didn’t think of, that apparently he’s
going to travel on, and we haven’'t taken any discovery
on iﬁ," I will fundamentally argue tha; that’'s without
merit, and then point tb the record;.as to why that
should be rejected.

You know, it isn’t as though they are
traveling in the 'dark. TheY‘ve been taking
depositions, where we are not parties. You know that,
in the Miller and Moffett cases.

CHAIRMAN FARRAR: But you can get copies’
of those?

Mﬁ. HIBEY: Sure. I can get copies of
;hat,-and I'm intereéted in them because they ask
about Mr. Geisen in those particular depositions. It
isn‘t as though they have -- that they have been lying
dormant and just simply waiting fof us to make some
statement.

They’ve been actively and aggressively
going out and asking questions about Mr. Geisen in
depositions that we are not party to.

I mean that'’'s why this idea that they are
just totally mystified or haven’t got a clue about_

what’s going on I think is more of a product of Ms.
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Clark’s just cbming to the case than it is that the
staff hasn’'t been working on this thing for however
long.

CHAIRMAN FARRAR: Maybe it’s a product of
reading the Federal Rules of Civil Procedure and
Hiékman v. thior; and everything that’s happeﬁéd
since then and saying we’'re entitled to have this.

I mean you could make the same argument
YOu just said about every litigant who’s in a favored
position in terms of balance of information. You
could make it in every case, and the answer is no,
there’s no more surprise. Everyone’s entitled to know
what’s on the other guy’s mind.

MR. HIBEY: " Your Honor, this is not
Hickman v. Taylor alone. This is Hickman v. Taylor
and its progenyp

This gets us to Greystone and Kitco and
cases like that, where they have -- where the Courts
have said "Look, we're not going to follow
Symaticolor. We’'re going to get into the weeds here
and understand what the particular dynamics are that
are at work, and where we understand that there is a
cost that will not be paid for the invocation of the
Fifth Amendment. We’'re not going to go into

preclusion in this instance. We're going to" --
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CHAIRMAN’FARRAR: We read all those casés,
and I daresay you’d hardly find a court, any of those
courts that was more willihg_ to 1listen to your
concefns and to do this in a way that’s not a
sénction, not a punishment, no more costly.

In that regara, I néed ;o -- in_answer to
Judge Hawkins, you said for you to talk about your
defenses implicates the Fifth Amendment.

I don’t understand that. Your client,
assuming he’s not going to testify. You can say "My
client’s not going to testify, but I‘m going to show
that he didn‘t do this.®

You’re not goinglto show it through his
voice, but you’re going to show thét he didn‘'t do what
he’s accused of doing. That‘doesn’t implicate the
Fifth Amendment to say "I, Mr. Hibey, am going to

prove that, and I'm going to prove it through certain

‘witnesses. I‘'m not going to put Mr. Geisen on the

stand."

So I don’'t understand how that implicates
the Fifth Amendment, ahd second -- well, go ahead.
Tell me how that implicates the Fifth Amendment, for
you to say what your approach is going to be.

MR. HIBEY: The link in the chain. Then

comes the argument on the part of the staff that they
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need to have Mr. Geisen’s testimony in order to
understand to what extent all of these --

CHAIRMAN FARRAR: They’'re not getting Mr.
Geisen’s testimony.

MR. HIBEY: They aren’t, no.

CHAIRMAN FARRAR: Right. You’re going to
claim the Fifth Amendment. They’'re not going to get
it. Theyvcan say we’'d like his testimony. Then they
sit down. He claimed the Fifth. That’'s it.

MR. HIBEY: That’s right.

CHAIRMAN FARRAR: They’'re not going to
get. So you telling what your defenses are isn’t
going to get them to have Mr. Geisen’s testimony.

MR. HIBEY: Well, it’s only when our
discovery 1is over thét 6ur defenses will Dbe

articulated. They’'re the ones who have the burden of

proof, and we have to deal with whatever that burden,

however they purport to meet that burden.

- CHAIRMAN FARRAR: Okay. I don’t see how
it implicates the Fifth Amendment. Now on your next
point, I don’t know why it’s not in your interest to
move forward on a rapid schedule, with no chance that
the staff will come back and say "Oh oh. Right before
the trial, you told us something we didn‘t know, and

we’d like to redo some things, " because isn’t the best
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thing in your client’s interest to have a trial in
front of us, on the hope that he wins in front of us
and you run down or run over to Western Ohio and say
collateral estoppel?

Why do you want to take -- for the life of
me, I don’'t know why you want any risk that this thing
doesn/t go forward in February, and the way you'’ve
structured it you’ve got every risk,.because I've told
you that if you change your mind on the Fifth
Amendment .

Or you come up with some new witnesses and
Ms. Clark comes in and says "I need to depose them, "
that late February trial is off and any collateral
estoppel argument you have is gone. I'm not ;— it’s
like I'm missing something here.

MR. HIBEY: They’re contingencies, that’s
all. I mean I can’'t stand here and rule them out,
because I don’t know what the change in circumstances
could possibly be. But they’re mere contingencies.
In other words, if the contingencies don‘t eventuate,
we’'re on track to try the case.

CHAIRMAN FARRAR: Okay. Do you havé
anything more for Mr. Hibey?

ADMIN. JUDGE HAWKINS: I had one guestion

for you. On page 17 of your brief, you said "If this
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Board entered a preclusion order of‘the type sought by
the stéff, that would effectively infringe Mr.
Geisen’s constitutiqnal rights and amount to a de
facto extension of the enforcement order."

iMR. HIBEY: Yes.

ADMIN. JUDGE HAWKINS: Why would it be a
dé‘facto extension of the enforcement o:der? Because
you’d withdraw your request for an expedited hearing?

MR. HIBEY: No, because the relief -- once
again, getting back to what I thought was why we're
here, the relief was to abate the case, pick it off,
put it into the distance somewhere.

So what we’re.talking about is that kind
of relief in effect operating as an extension. Why?
Because we exercised our constitutional rights. We're
here because we took the Fifth in response to certain
discovery requests.

The response back was then let’'s continue
the case until after everything. Qur brief was
pitched to that, Your Honor.

ADMIN. JUDGE HAWKINS: All right, okay.
I just want to make sure I'm clear on this. Let’s‘say
that we issue a preclusion ordér consistent with‘their
request, which says if you do not --

You know, you declare whether you wish to
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continue with the assertion of the privilege. You
declare by a certain date your defenses and claims.
If you don’t declare them at that point, you’ve waived
them. You cannot raise them at the trial.

I'm wondering when you say that would be
a de facto extension, does that mean you would not be
willing to go forward, then, with the administrative
process, and you'’d rather go forward with the criminal
trial, or are you willing to take a position on that?
I'm just trying to understand your sentence.

MR. HIBEY: No. I thought the sentence
was pitched to the concept of an abatement, of merely
putting it off.

ADMIN. JUDGE HAWKINS: The stay.

MR. HIBEY: Yes. I’'m sorry if that’s not
clear. But that was my understanding of that
particular sentence, that the trade-off issues were
assertion of the Fifth. Therefore, there will be an
abatement.

Therefore, because you’ve taken the Fifth,
you’ve paid a price of causing the case to be extended
out into the ether somewhere, is what I think all that
sentence means.

CHAIRMAN FARRAR: Anything else, Mr.
Hibey?
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MR. HIBEY: I don’'t believe so, Your
Honor. I think that covers it.

(Pause.)

CHAIRMAN FARRAR: If you’ll indulge us.
It's 25 after. Let’s take a ten minute recess, and at
that poiﬁt we will either tell you what we’'re
thinking, or tell you that we don’'t know what we're
thinking and take the case under submission. So let’s
take a ten minute break. We’ll be back at 25 of.

(Whereupon, a short recess was taken.)

BENCH DECISION

CHAIRMAN FARRAR: Thank you. Please be
seated. We decided to decide the case now ffom the
bench, because to write a decision with all the
principles involved would take some time, and this
case deserves to move forward quickly.

You were promised an expedited hearing,
and we don‘t want to délay. We want to do everything
to accomplish that. If We had written a decision, it
would basically have been built around those Second
and Third Circuit cases which say take the case and
figure out what the best approach is.

Here’s our ruling. Ten days after the
conclusion of written discovery, as that term is

defined in that three-part test of which there -- it
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"all depended on your motions to compel discovéry, Mr.

Geisen 1is to make a definitive indication oif whether
he’'s going’to invoke the Fifth Amendment privilege.
Aséuming he does invcke it, that can only
be ﬁndone later on motion and good cause_shown,»and he
should have full‘awareness that if that is done and i

we were to grant the motion to let him change his

‘mind, there would be appropriate conditions placed on

the future éourse of the case.

The second part of this,*since the parties
are now negotiating the motion to compel discovery,
we’'d like them or the vmotions about the written
discovery, we’'d 1like them to also _negotiate by
December 1% a schedule; along the 1lines that Mr.
Hibey propoéed for the future course of the case. But
the claims and defenses part of that is to be first,
rather than later.

Failing agreement -- it’s to come first in
the schedule rather than 1later in the schedule.
Failing agreement, the parties’ agreement on such a

schedule, they should notify us by December 1°¢ and we

will set a schedule for the course of the proceeding,

~all with the intent of having this case tried in, if

that tentative schedule is followed, late February or

early March, mid-February to early March.
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We appreciate, and of course if you’re
close to an agreement by December l“'and you haven’t
reached it, you’re welcome to seek an extension, which
would be readily granted. We appreciate the effort
the parties put into their briefs, that they put into
the argument here, their efforts to answer our
questiéns.

We particularly appreciate the assistance
of their representatives from the Department of
Justice, because it did help us get a better grasp on
the case than we had or that your partners, the staff
could have ~provided, because they’'re 1laboring, I
assume, under the same disabilities we are.

So that’s our ruling, aﬁd,we issue it
without any reasons, other than -- without any written
reasons, and our reasoning, as I said, is embraced in
those Second and Third Circuit cases, and in some of
the predicates to the questions we’ve asked here.

I think you know what our thinking is, and
you’ll have to be content with that, so as to save
several weeks in getting the case moving. So thank
you all, and see you next time.

(Whereupon, at 5:40 p.m., the hearing was

adjourned.)
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