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REPLY OF NUCLEAR INFORMATION AND RESOURCE SERVICE,
PUBLIC CITIZEN, AND SIERRA CLUB TO ANSWERS OF NRC STAFF AND
- SYSTEM ENERGY RESOURCES INC. . :
In support of its earlier Réquest for Admission of Late-Filed Environmental Contention,
filed on October 12, 2006, the Nuclear Informatiqn and Resource Service, Public Citizen, and
| Sierra Club on behalf of its Mississippi Chapter (collectively “Submitting Parties™) respectfully "
submit the case Tri-Valley Careset. al. v. Department of Energy et al., No. 04-17232, filed on
October 16, 2006 in the Ninth Circuit. The T#i-Valley Cares decision expressly follows San Luis
Obispo Mothers for Peacg’ et al. v. Nuclear Regulatory Comm.issio.n et al., No. 03-74628 (9th
- Cir. September 1’2, 2006) aﬁd holds that NEPA review of nuclear faéiliti'es must consider the
effects of terrorist attacks. Slip op. 'at 2. The Slip Opinioﬁ is attached as Exhibit A.

In response to the various arguments made in the answets of NRC Staff and Systems

: Energy Resources, Inc., the Submitting Parties respectfully submit that a filing within thirty days

of the entry of mandate in San Luis Obispo Mothers for Peace was a reasonable time within
which to request admission of a late-filed contention. Any such request between the Ninth
Circuit’s memorandum opinion and the issuance of mandate would have been deemed premature

in light of In the Matter of Pacific Gas & Electric Co., CLI-06-23, NRC_, 2006 WL l25 84712
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(2006). Any request for admission prior to the Ninth Circuit’s memorandum opinion would have
been futile in light of Private Fuel Storage, L.L.C., CLI-02-25, 56 NRC 340 (2002).

With respect to criticism that the Submitting Parties did not describe testimony in detail,

it must be apparent that the contention at issue here centers on a question of law: that San Luis

Obispo Mot’hers for Peace, and now Tri-Valley Cares et. al. v. Department of Energy, require
consideration of the impacts of inteﬁtional' atfacks. “Once the Commission haé prepared an |
environmental dlocument that addresses the issue, Submitting Parties would expect an
dpportunity to file a new contention chailenging the adequacy of the environmental document.

The undersigned is the designated joint representative for the Submitting Parties.

Dated: November 13, 2006

Respectfully submitted,

Pat Gallagher o
Director of Environmental Law -
Sierra Club - : '
85 Second Street, 2nd Floor

San Francisco, CA 94105
415-977-5709

415-977-5793 (fax)
pat.gallagher@sierraclub.org
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ATOMIC SAFETY AND LICENSING BOARD
Before Adminjstrative Judges:
Lawrence G. McDade, Chairman

Nicholas G. Trikouros
Dr. Richard E. Wardwell -

In the Matter of o ‘ Docket No. 52-009-ESP

Systerh_‘Energy Resources, Inc. (SERI): ' - ASLBP No. 04-823-03-ESP

(Early Site Permit for Grand Gulf ESP Site) November 2,2006
CERTIFICATE OF SERVICE

I hereby certify that copies of the "REPLY OF NUCLEAR INFORMATION AND
RESOURCE SERVICE, PUBLIC CI'ﬁZEN, AND SIERRA CLUB TO ANSWERS OF
NRC STAFF AN DSYSTEM ENERGY RESOURCES INC." and "Nuclear Infqmiatidn and
Resource Service, Public Citizen, and Sierra Club Notice of Supplemental Authority” in the
captioned procéeding have been served upon the following persons by ele.ctronic mail this date,

followed by deposit of paper copies in the U.S. mail, first class on this date.

Office of the Secretary Office of Commission Appellate
U.S. Nuclear Regulatory Commission ' Adjudication '
Attention: Rulemakings and Adjudications -U.S. Nuclear Regulatory Commission
Staff ‘ Washington, DC 20555-0001
Washington, DC 20555-0001 E-mail: ocaamail@nrc.gov
Administrative Judge ' . Administrative Judge
Lawrence G. McDade, Chair . : Nicholas G. Trikouros

. Atomic Safety and Licensing Board Panel Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23 Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001 - Washington, DC 20555-0001
E-mail: lgml{@nrc.gov ' E-mail: ngt@nrc.gov




Docket No. 52-0009 ESP
NOTICE OF SUPPLEMENTAL AUTHORITY

Administrative Judge A ‘ Robert M. Weismaﬁ, Esq.

Richard E. Wardwell : Ann P. Hodgdon, Esq.

Atomic Safety and Licensing Board Panel Patrick A. Moulding, Esq.

Mail Stop - T-3 F23 B Jonathan M. Rund, Esq.

U.S. Nuclear Regulatory Commission Office of the General Counsel
‘Washington, DC 20555-0001 ~ Mail Stop - 0-15 D21

E-mail: rew@nrc.gov =~ . U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001
E-mail: rmw(@anrc.gov: aph@nre.gov;
pam3(@nre.gov; jmr3@nrc.gov

Diane Curran, Esq. Kathryn M. Sutton, Esq.

- Harmon, Curran, Spielberg & Eisenberg, Paul M. Bessette, Esq.
L.L.P. » o _ Morgan, Lewis & Bockius, LLP
1726 M Street, NW, Suite 600 1111 Pennsylvania Avenue, NW
Washington, DC 20036 Washington, DC 20004 _
E-mail: dcurran@harmoncurran.com E-mail: ksutton@morganlewis.com;
. _ pbessette(@morganlewis.com
Debra Wolf '
Law Clerk

Atomic Safety and Licensing Board
Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Email: dawl@nrc.gov

Dated: November 13, 2006

Respectfully submitted,

v

Erin Brandt

Program Assistant

Sierra Club Environmental Law Program
85 Second Street, 2nd Floor

San Francisco, CA 94105

415.977.5544

415.977.5793 fax
ein.brandt@sierraclub.org
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“Westlaw.

Slip Copy
Slip Copy, 2006 WL 2971651 (9th Cir.(Cal.))
(Cite as: 2006 WL 2971651 (9th Cir.(Cal.)))

H

Briefs and Other Related Documents

Only the Westlaw citation is currently available.

_This case was not selected for publication in the Fed-

eral Reporter.

Please use FIND to look at the applicable circuit
court ‘rule before citing this opinion. (FIND CTA9
Rule 36-3.)

United States Court of Appeals,
Ninth Circuit.
TRI-VALLEY CARES et al., Plaintiffs-Appellants,
v.
DEPARTMENT OF ENERGY ‘et al., Defendants-Ap-
pellees.
No. 04-17232.

Argued and Submitted June 13, 2006.
, Filed Oct. 16,-2006.
Stephan C. Volker, Esq., Gretchen Elizabeth Dent,
Joshua Alexander Harris, Law Offices of Stephan C.

Volker, Oakland, CA, Alletta D'a. Belin, Belin &

Sugarman, Santa Fe, NM, for Plaintiffs-Appellants.

John A. Bryson, Esq., Todd S. Aagaard, Esq., Ben-

" jamin_Longstreth, Esq., U.S. Department of Justice,
Environment & Natural Resources Division, Wash-

ington, DC, Barclay T. Samford, Esq., U.S. Depart-
ment of Justice, Environment & Natural Resources

' _Division, Denver, CO, for Defendants-Appellees.

Appeal from the United States District Court for the
Northern District of Califorhia, Saundra B. Arm-
strong, District Judge, Presiding. D.C. No. CV-
03-03926-SBA. ' :

Before SCHROEDER, Chief Judge, GRABER, Cir-
cuit Judge, and HOLLAND, [FN*] Senior District
Judge. '

EN* The Honorable H. Russel Holland,
United States District Judge for the District
of Alaska, sitting by designation.
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MEMORANDUM [EN*#]
EN** This disposition is not appropriate for
publication and may not be cited to or by the
courts of this circuit except as provided by
9th Cir. R. 36-3. '

*1 Plaintiffs Tri-Valley Cares, Nuclear Watch of
New Mexico, and individuals (collectively, "Tri-

- Valley") appeal the district court's order granting

summary judgment in favor of Defendants United
States Department of Energy and its auxiliaries
(collectively, "DOE"). On appeal, Tri-Valley makes

three specific arguments concerning the proposed

construction of a federal government biological
wéapons research laboratory near San Francisco.
First, Tri-Valley asserts that the DOE failed to com-
ply with the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321-4370 ("NEPA"), by issuing
a Finding of No Significant Impact ("FONSI") after
analyzing the project in an Environmental Assess-
ment. According to plaintiffs, the proposed research
laboratory may have a significant effect on the hu-
man environment and, accordingly, the DOE must’
prepare an Environmental Impact Statement. Second, -
Tri-Valley claims that, under the Freedom of Inform-
ation Act, 5 US.C. § 552 ("FOIA"), DOE failed
timely to provide non-exempt documents. Third and
finally, plaintiffs claim that the district court improp-
erly struck portions of plaintiffs’ extra-record declara-
tions. We review a district court's grant of summary
judgment upholding an agency decision de novo.
Natural Res. Def. Council v. U.S. Dep't of Interior,
113 F.3d 1121, 1123 (9th Cir.[997).

1. If an Environmental Assessment demonstrates that
substantial questions are raised about the environ-
mental effects of a proposed agency action, a FONSI
may not be issued and the agency must prepare a full
Environmental Impact Statement. Found. for N. Am.

Wild Sheep v. U.S. Dep't of Agric., 681 F.2d 1172,

" 1178 (9th Cir.1982). Plaintiffs challenge the DOE's

Environmental Assessment due to its.alleged failure
to assess fully and correctly potentially significant ef-
fects on public health and safety (such as fire, earth-
quake, and terrorist attacks), uncertain effects posing
substantial risks, significant precedential effects, sig-

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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nificant cumulative effects, and public controversy.

Review of agency action under the Administrative
Procedure Act, 5 U.S.C. § 706(2), is "highly deferen-
tial." Friends of the Earth v.. Hintz, 800 F.2d 822,

831 (9th Cir.1986). Although Tri-Valley raised some
substantial questions about the validity of DOE's sub- -

stantive conclusions, [FN1] this court may not substi-
tute its judgment for the reviewing agency's. Laguna
Greenbelt_Inc. v. U.S. Dep't of Transp.. 42 F.3d 517,
523 (9th Cir.1994) (per curiam). NEPA is a procedur-
al statute that " 'does not mandate particular results,’
but 'simply- provides the necessary process' to ensure
that federal agencies take a 'hard look’ at the environ-
mental consequences of their actions." Muckleshoot
Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 814
(9th Cir.1999) (per curiam) (quoting Robertson v.

Methow Valley Citizens Council, 490 U.S. 332, 350
(1989)). With the exception of the lack of analysis

concerning the possibility of a terrorist attack, we
hold that the DOE did take a "}iaqd look™ at the iden-
tified environmental concerns and that the DOE's de-
cision was "fully informed and well-considered.”
Save the Yaak Comm. v. Block 840 F.2d 714, 717
(9th Cir.1988) (internal quotation marks omitted).

ENI. We note in particular the DOE's min-
_ imal assessment of earthiquake risks despite
the presence of known, active faults that run
directly under nearby Berkeley/Alameda
County, California. ’ '

*2 Concerning the DOE's conclusion that considera-
tion of the effects of a terrorist attack is not required
in its Environmental Assessment, we recently held to
the contrary in San Luis Obispo Mothers for Peace v
Nuclear Regulatory Commission, 449 F.3d 1016 (9th
Cir.2006). In Mothers for Peace, we held that an En-
vironmental Assessment that does not consider the
possibility of a terrorist attack is inadequate. Id. at
1035. Similarly here, we remand for the DOE to con-
sider whether the threat of terrorist activity necessit-
ates the preparation of an Environmental Impact
Statement. As in Mothers for Peace, we caution that
there "remain open to the agency a wide variety of
actions it may take on remand [and] ... [w]e do not
prejudge those alternatives.” /d .
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2. Plaintiffs requested many documents pursuant to
FOIA, and all of the requested documents have been
produced. Eventual production, "however belatedly, -

moots FOIA claims." Papa v, United States, 281 F.3d
1004, 1013 (9th Cir.2002) (internal quotation marks

omitted). No exception to the mootness doctrine ap-
plies because there is no evidence of bad faith or a re-
curring pattern of FOIA violations by the DOE. See

generally Biodiversity Legal Found, v. Badgley, 309
F.3d 1166, 1174 (9th Cir.2002) (holding that an

agency which exhibited a recurring pattern of correct-
ing regulatory violations immediately after the com-
mencement of litigation could be challenged, as an
exception to the mootness doctrine). The district
court properly concluded that the DOE's response to
Tri-Valley's FOIA requests was adequate, see Ze- -
mansky v. EPA, 767 F.2d 569, 571 (9th Cir.1985)
("In demonstrating the adequacy of the search, the
agency may rely upon reasonably detailed, noncon-
clusory affidavits submitted in good faith."), and that
the often considerable delay was not due to bad faith. _

3. The district court did not abuse its discretion_ by
excluding certain extra-record declarations submitted
by Tri-Valley. See Sw. Ctr. for Biological Diversity v.
US. Forest Serv., 100_F.3d 1443, 1447 (9th
Cir,1996) (holding that a district court's decision to
exclude extra-record evidence is reviewed for abuse
of discretion). Judicial review of agency action is
génerally limited to review of the administrative re-
cord, 5 U.S.C. § 706; Animal Def. Council v. Hodel,
840 F.2d 1432, 1436 (9th Cir.1988), and extra-record

materials are allowed only in certain circumstances,
Sw. Ctr, 100 F.3d at 1450 (describing the four cat-
egories of circumstances). The district court, after
conducting a thorough and detailed analysis of each
of the fifteen declarations submitted by Tri-Valley,

~allowed three declarations in whole and four declara-

tions in part, and excluded eight declarations. The
district court found that the excluded declarations
contained impermissible legal conclusions, opinions
from lay witnesses, or political statements; raised
only remote and highly speculative consequences,
Presidio Golf Club v. Nat'l Park Serv., 155 F.3d
1153, 1163 (9th Cir. [998); improperly raised inform-
ation that became available after the agency decision-
making process, Northcoast Envt'l Ctr. v, Glickman,

© 2006 Thomson/West.-No Claim to Orig. U.S. Govt. Works.
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136 F.3d 660, 665 (9th Cir.1998); or were cumulat-
ive, id. The district court properly excluded the de-
clarations based on these legally valid reasons and
therefore did not abuse its discretion. )

*3 AFFIRMED in part, REVERSED in part and RE-
MANDED for further action consistent with this de-
cision. The parties shall bear their own costs on ap-
peal. '

Slip Copy, 2006 WL 2971651 (9th Cir.(Cal.))
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