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ORDER
(Requiring Additional Information
 Regarding Proposed Settlement)

On November 6, the parties to this enforcement proceeding, which arose out of the

Davis-Besse reactor vessel head problems of several years ago, filed a joint motion asking this

Board to dismiss the proceeding by entering the proposed settlement order that accompanied

the motion and that reflected the terms of the agreement the parties had negotiated to settle the

case.    In that regard, the documents set forth, inter alia, conditions that will govern Mr. Moffitt’s

future employment opportunities and steps Mr. Moffitt has agreed to take in order to have the

original enforcement order -- which had banned him, effective immediately, from all work in the

regulated nuclear industry for five years -- “superseded by” the new settlement order.

This Board has a regulatory duty to review, and if warranted to approve, the settlement

based on “giv[ing] due consideration to the public interest.”  Seqouyah Fuels Corp. and General

Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 71 (1994);  see also 10 C.F.R. § 2.203

(settlement “shall be subject to approval by” the Board, which “may order such adjudication of

the issues as [it] may deem to be required in the public interest”);  id. § 2.338(i) (to same

effect).  
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In keeping with long-standing NRC policy, the Board certainly wishes to encourage the

parties’ settlement efforts.   And we are mindful that, in reviewing the proposed settlement in

the course of exercising our approval authority, we must accord “due weight to the position” of

the Staff.  10 C.F.R. §§ 2.203 and 2.338(i). 

But in this instance, portions of the settlement agreement, while perhaps clear to the

parties who negotiated them, appear to us ambiguous, both in terms of their predicates and

their consequences.  Rather than make assumptions about what those terms mean, we find it

more prudent to obtain clarification of their meaning and import before passing on whether the

agreement is in the public interest.

The portions of the proposed agreement whose meaning is unclear are found in

paragraphs 8.b and 10.c.   In order to enable us to understand the meaning and import of the

ambiguous language, the parties are to file, no later than next Wednesday, November 15, a

brief joint statement addressing the following matters:

• The degree of “supervisor level” that would describe Mr. Moffitt’s former position

at Davis-Besse as “Technical Services (Engineering) Director” (cf. ¶ 8.b.).

• The identity of Mr. Moffitt’s current employer (see ¶ 10.c.), the facility at which he

is employed (cf. ¶ 8.b.), the title of his current position (see ¶ 10.b.), and the 

“supervisor level” of that position, if any.

• The nature of the distinctions sought to be made between ¶ 8.b. and ¶ 10.c., and

the import of the use of the phrase “consistent with” in ¶ 10.c. 

The parties need not re-draft the settlement agreement to reflect their joint response to the

foregoing inquiries.  Instead, we will, to the extent appropriate, incorporate the matters covered

in that response in our order addressing the proposed settlement.
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We hasten to add that we do not intend, by virtue of making the foregoing inquiry, to

convey the notion that we would expect, as a matter of course, to look behind a facially-valid

settlement agreement to probe the validity of its underpinnings.  But it is equally clear that we

cannot carry out our obligation to determine whether a settlement agreement is in the public

interest if we cannot ascertain unambiguously what the terms of that agreement are intended to

signify. 

Accordingly, we are DEFERRING ACTION on the relief sought by the joint motion, to

abide receipt of the clarifying information that will enable us to perform our intended review

function.

It is so ORDERED.

THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

______________________________
                                      Michael C. Farrar, Chairman

ADMINISTRATIVE JUDGE

/RA/
______________________________

                                                          E. Roy Hawkens
ADMINISTRATIVE JUDGE

/RA by E. R. Hawkens for/
_______________________________
Nicholas G. Trikouros 
ADMINISTRATIVE JUDGE

Rockville, Maryland
November 8, 2006 

                       
Copies of this Order were sent this date by e-mail transmission to counsel for the parties.
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U.S. Nuclear Regulatory Commission
Washington, DC  20555-0001
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