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DEPARTMENT OF THE INTERIOR : \ g;
Bureau of Indian Affairs : 53

. ' : . ~N w
Notice of Availability of the Record of Decision (Rod) for a Proposed |
Lease of Tribal Trust Lands Between Private Fuel Storage, L.L.C. (PFS) T ’TJ
and Skull vValley Band of Goshute Indian (Band) in Tooele County, UT zi
AGENCY: Bureau of Indian Affairs, Interior. E?

ACTION: Notice of Availability.

SUMMARY: The Bureau of Indian Affairs (BIA) has signed the Record of
Decision (ROD) that disapproves a proposed lease of tribal trust lands
between Private .Fuel Storage, L.L.C. (PFS) and the Skull Vvalley Band of
Goshute Indians. BIA analyzed the environmental impacts of the proposed
lease under the National Environmental Policy Act (NEPA) and issued a
draft environmental impact statement (EIS) in June 2000, and the final
- EIS (FEIS) in December 2001. The BIA decision is based on review of the
" draft EIS; the FEIS; comments received from the public, other Federal
agencies, and State and local governments; consideration of the '
required factors under the Indian Long-term Leasing Act and
implementing regulation; and discussion of all the alternatives with
the cooperating agencies.

[ [Page 5863011

FOR FURTHER INFORMATION CONTACT: Arch Wells; Deputy Director, Office of
Trust Services, Bureau of Indian Affairs; 1849 C St. NW.; Washington,
DC 20240; Telephone (202) 208-7513.

ADDRESSES: Copies of the Record of Decision are available from Arch L

Wells; Office of Trust Services; Bureau of Indian Affairs; 1849 C St.
NW.; Washington, DC 20240.
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SUPPLEMENTARY INFORMATION: The Skull Valley(g;gk)of Goshute Indians is
a federal recognized Tribe with 125 enrolled members. The Band's
reservation consists of 18,540 acres in Tooele County, Utah, about 70
miles West of Salt Lake City. Approximately 30 Band members live on the
reservation.

The proposed lease would have allowed for the operatlon of an:’
Independent Spent Fuel Storage Installation (ISFSI) on tribal lands.
Spent nuclear fuel (SNF) consists mainly of intact fuel rods removed
from a nuclear reactor. The rods contain pellets of uranium, each about
the size of a pencil eraser, that are the source of heat inside a
reactor vessel. When removed from reactors, the uranium pellets* 'stay in
the fuel rods, which remain highly radiocactive and must be stored in
specially constructed pools of water (' wet storage''), or in specially -
designed containers cooled by natural airflow (' ‘dry storage'') until
the radiocactivity decreases to safer levels, a process-that can takeA‘
thousands of vears.

The proposed ISFSI at the Goshute Reservation @Ei- d have beeld the

- first large, away from point-of-generation repository of Gts type to be
<icensed by the Nuclear Requlatory CommissioR (NRC). The ISFSI would
have heen operated by PFS, .a private,- non-governmental entity: composed Con x
of NRC licensed nuclear power generators. ’

BIA was requlred to by law to consider, env1ronmental issues .
concerning the proposed lease. The decision ‘to dlsapprove ‘tHe -proposed - .
lease is the result of concern over environmental impacts associated
with the proposal. The Record of Decision contains-the details of BIA's
decision and. the reasons for it. To obtain a copy of the Record of
Decision, send a request to the address glven 1n the ADDRESSES sectlon
of this notice. ’ ‘

Dated: September 7L 2006. R O P s A T R PR ST
James E. Cason, A '
Associate Deputy Secretary. ) - e .o

[FR Doc. 06-8484 Filed 10-3-06; 8:45 am]
BILLING CODE 4310-W7-M
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AGENCY: Bureau of Indian Affairs

ACTION: Record 'of'Decision for the ~‘Constrilction and O'peration of an Independent s
Spent Fuel Storage Tnstallatron (ISFSI) on: the Reservatlon of the Slcull Valley Band of

Goshute Indians’ (Band) in Tooele County, Utah - S ' ' -

SUMMARY: The Buredu of Indiar’ Affaifs '(ré'r)&j {sf issuing the Record ;;f‘ D‘ecrs{ori o

(ROD) for a proposed lease of tnbal trustlands between anate Fuel Storage, L L. (,

(PFS) and the Band The BIA analyzed the unpacts:of the proposed lease on the qualrty
of the human envuonment under the’ Natronal Envrronrnental Pohcy Act (NEPA) The . )
BIA issued a draft environmental impact statement (EIS) in June 2000, and the final EIS
(FEIS) in December 2001. ‘_ L o e

| The FEIS analyzes the effects of the construction and operation of an ISFSI for
two drstrnct prdpo'SEd‘ 51tes on“ 1an21mh;1d?§§é§ by‘tvhe.ljnrted States for the beneﬁt of the
Band on its reservation, two different methods of transportmg the spent nuclear fuel

(SNF) from an exrstrng Union Pacrﬁc rail line 39 km (24 miles) north of the proposed

srtes and one altemate srte in Wyomrng The Nuclear Regulatory Commrssron (NRC) s

n e

the lead agency, the Bureau of Land Management (BLM), the Surface Transportatron L
Board (STB) and the BIA are cooperating agencies for the EIS. Each agency partrcrpatedv
in the NEPA process within the scope of its respective responsibility. In this Record of |
Decision (ROD), the BIA is announcing its decision to disapprove the proposed lease and

e ™M

choose the no action alternativ



The BIA décision is based on review of the draft EIS; the-FEI‘S‘;‘ comments
received f;rc‘),n.'lx'the public, other Federal agencies, and State and local-governments;
consideration of the reqﬁi-red faCfo;s under the Indian"Long-term Leasing Act and
implementing regulation; and discuséion of aﬂl the élternativgs with theacooperal‘tvihg

agencies. :

_ For further information, contact:- .. -: ¢ -

Mr Arch Wells . G g
Deputy Director, Office of Trust Serv1ces
- Bureau of Indian Affairs T e
11849 C St. NW
+~Washington, D.C. -, - .. .o . -

' Telephone: (202) 208-7513

SUPPLEMENTARY INFORMATION | RELR

_ ’_I‘h'eAS’kqu Valley'BAand of Goshute Indians .

The Band is é federally recognized Tribe with-125 ,emolledzmembers. The Band’s
reservation consists of 18,540 acres in. Tooele County, Utah, about 70 miles West.of Salt
Lake City. As of the date of this ROD, approximately 30 Band"rﬁembers live on the -

- reservation. | .

Spent Nuclear Fuel | : B S Lo e

SNF consists mainly of intact fuel rods removed from a nuclear reaétor. The rods
contain pf_:ll.letjs_v of uranium, éach about the size of a pencil eraser, that are the source of
heat‘_inside a reactor veésel. While in the reactor, the.uranium iS'usgd up and ﬁSSio__n by-
products accumulate and degfade the efficiency of the fuel rods-until they eaﬁ no longgr‘

effectively power the reactor.. When removed from reactors, the utanium pellets{stay in



'the:fuel‘-rods; which reiﬁaih’*highlj radioactive and must be stored in 'specially constructed
pools-of water.(“wet s‘to'rage”) or in specially desigﬁed'cohfainers coo'le.d by natﬁral
airflow (“dry. storage, »-until the rad1oact1v1ty decreases to safer levels, a process that can

 take thousands of years. o

The NRC has statutory authority to license both wet and dry SNF sté;age'

facilities. As of the date of this ROD, NRC has licensed 42°ISFSI facilities ac-rossi the -~
Umted States. Most of these are located w1th the nuclear reactors where the SNF is
generated. The NRC has commented that the SNF is safely stored‘at the locatlons where
it is currently located.' The proposed ISFSI at the Goshute Reseryatioh 1s ﬂlé'ﬁrst large,
away from point-of-generation repository of its type to be Alicenls.eéi“b}; the NRC.

.

The Proposed ISFSI P AP { .'

The ISFSI proposed for the Gas‘hﬁfe.'Resfematidn.iweuld_beioperéteﬂ By PFS, a
pr1vate non-governmental entity-coniposed of eight NRC-licensed riuclear power
genetators.” Underits proposed plan; PFS would alceeptfi SNF under contract from its
iconstituent members and other NRC-licensed nuclear 'p"ower‘generato'rs across the |
country. SNF \Jsfould be shipped by rgil or by rail and heavy haul truck (as discussed in
the FEIS analysis below) toJ the proposed ISFSI from all parts of the United-Statés. The
generators would retain title to the SNF while in'transit to the proposed ISFSI and while
it is.stored there. At the proposed ISFSI, the stainless steel shipfairvig containers that held

the SNF would be placed in DOE-designed, NRC-licensed steel and concrete storage

! See FEIS Response to Comments Section G.3.2.1; G.3.5.1.4.

2 Those generators are: Indiana-Michigan Power Company (Amerxcan Electric’ Power) Entergy -
Corporatlon GPU Nuclear Corporation; Xcel Energy; Florida Power and Light Company; Southern
Nuclear Operating Company; Southern California Edison Company; Genoa Fuel Tech, Inc.



casks. The casks would then be placed on concrete pads in the open air inside the secure
portion of thé ISFSI. The SNF would remain highly radicactive tlubu_gho,l_l_ht,its;stay at the
ISFSIon the Goshute _Reseﬁation and wbuld generate large amounts of heat-as the fuel

e

pellets continue to decay. This heat would be. d1831pated by, the natural flow of air around
the storage casks. : I I R e L —
- On February 21, 2006, the NRC issued a license to-PFS for-the construiction and

| operation of the propdsed ISFSI.? Under th_c.lic.eﬁse,}PE S may store up to 40,000 met_fic
- tons of SNF at the .propos_geci ISFSI on the Goshute Re’s‘eﬁ/atio__n. The license term is 20
years, with an option that allows PFS to apply for renewal for an ad_ciitiqﬁal 20 years. |
: The NR(_; has stated in reépopse tg'c)ol_jx_l.na‘er;ts‘ to\ the Draft EIS that.it would not émt a
reﬁewal that wo‘ulgl_ext_end;beyond_.‘the. term of the propgsedlease.“ ‘PFS may not begin
_consfruction, however, until it has met several other NRC r;:Qu-irement‘s,:‘and, until the BIA

~ takes action.on the proposcd,lea_;,szct.. e |

_yTheProposed Lease =

131

In May 1997, the Band and PFS 51gned the. F1rst Amended and Restated Lease
(“first :leasef’) for the proposed ISFSI. . Under the first lease, PFS would construct and
operavte_cthe_'NRC—lipensed:ISFS;I,on a site consisting of 820 acres of trust land on the
northwest corner of the reservation. The first leasé would be for an initial term of 25
years, With PF S having their_rwocablé option to renew for an addit_iona-l-ter;n of 25 years.

PFS would pay the Band rent and othc_;f costs throughout the term of the lease. -

*NRC Materials License No. SNM-2513, Docket No. 72-22.
* See FEIS Response to Comments G.3.2.1.



e -I'Oﬁ"May 23,1997, the Superintendent of the BIA Umtah and Oufay Aéé’ncy (the
=i :  BIA agency with jurisdiction over'thie Band) 'Siéned a “conditio’ﬁal apﬁfoval” of the first
- Jeasethat would all’ow" PFS to begin.I"SFS"I' construction after the Secretary of the Interior
- certiﬁed that the following conditions were met: T
1. The NRC and the BIA complete the EIS;
2.+ The EIS is issued; “+ -
3. The NRCissiés its licenses dnd > =7 %
" " 4. Theproposed leasé isffﬁédiﬁeaf-;E&iﬁcérﬁd}até mitigation measures identified in
. thé ROD, ifany. & o tol g o EY el
5 . In January 2002, the Basd dnd PES'éntered ififo 4 Second Amerided and ﬁestated
‘Lease (“se¢ond 'ieasei-%)iﬁ“Thé BIA Has taKei fio actiof to-approve or :di:s"apprové'the
+* . second lease. The FEIS anﬁlisi‘si'ié"baﬁéd,%ﬁ the terms of thé first lé‘asé; ‘but the current
relétioriship between PFS and the Band is governed by theé‘second Jease. The thaterial
terms of the two leases are essentially the same. Therefore, except fot the disciission
.below Concérrii-né the efféct'of the BIAs' 1991 ido‘ﬁdi'i‘cioﬁgl‘éppf&’al POhCY Oﬁ the first
- lease; all of the statements in this ROD ¢éncertiing the “ﬁf'st"leas;e;’ or.th'e “sepoﬁd lease”
- apply equally to both; and for clarity we refer to thein cblleétive1y as 'the “propased
lease.” .
.. Before the énd of the licensed life of the proposed ISFSI (a maximum of 40
~ years), the NRC believes SNF-would be shipped to a pefmanent 'géol'ogic 'r'e:pos"i'to;_y

(éurrently proposed for Yucca Mountain in the state of Nevada) or back to the utility '



operators from Which 1t came for storage at their NRC-licensed sites.” [lnder the NRC
license and the proposed _le_ase, up,en;.terrnination‘ofthe lease,.or upon termination of the
“license, whichever -eomee first, PES would be responsible:foﬂr complete radiological and‘
non-radiol'qgieal de_c_omn_;lssioniqg of the_ISESI. , | .

VIIr‘L letters dated May 17, 2006,,and'April;2-l; 2006, to James E. Casorl,‘ Associate
ljeputy Secretary of the Interior, the Band haéasked. ;llatl the Depaijtnieut of the Interior

calls to Department pfﬁcigls demanglmg immediate action. AA o

The Final EI§ AA P R Y T EI SN
~ Construction and operation of 'tl,_aepgoposed; 'IASFS.IA\:gvould require the following
actions by four different _federal.a'geueijeg:_ e
o '. NRC i'ssuanee to PES of a.licenseto.receive, transfer, and péss-ess SNF: Thisis
r,eguirred under the;Atomie!Epe_,ggyAct and the Nuclear Waste Policy Act for any
. facility of this type..: .., .+ - v
e BIA approval of e business lease for the bro_posed, facility on tribal trust land.

This is réquited under 25 USG415 because the proposed facility would be on the
T :reseri)aficlril

PoA

. BLM approval of a PFS rlght ‘of-way (ROW) apphca‘uon to construct e1ther
L 0. a new rall spur (off of the 1nterstate rail l1ne) frorn Skunk Rldge along the
‘base. of the Cedar Mountams on the western side of Skull Valley to the

ISFSI or

* See FEIS Response t0 Coxuments G321



° -an Intermodal’ Transfer Facility '(ITF) riear Timpie, Utah (to transfer the

' 1ncom1ng SNF from the interstate rail line to heavy -haul trucks for ‘

transport down’ Skull Valley Road t6'the ISFSI).*-

These approvals would b& required-under the Federal Land Policy and

: Management Aict becaise PFS’s proposed transportation options would cross

-+ federal land cotrolled by the BLM.

s STB-approval of the proposed nét tail’spur. “This approval is required for

" construction of any new rail lifi¢ ifider 49 U:S.C. 10901. -

' To-assess under NEPA the impacts of the full range of possible federal approvalé and

altefnatives on the quality of the human environmént, the four agencies could have

prepared four separate EISs, one for eadﬁ‘aé”éhey. :‘Hb‘Wevéi‘; following the policy

;expressed in the’Council ‘on Envirenmertal Quality regiilations that NEPA re'vrew is

. intended to reduce paperwork and eliminaté fdﬁplicatien,7 the four(ag"en'ci’es decided to

prepare one EIS and created alternatives for analysis in'the FEIS*'thaticombir_led the four

approvals in different ways, as follows: -

.-{}

Altérnative ~

'| Descriptionin' FEIS-

Federal Approvals
Analyzed as part of
Alternative

Proposed Action —
Alternative 1 (designated in"
the FEIS as the preferred
alternative) :

Construction and operation
of the proposed ISFSI at the
proposed location (Site A)

- on the Reservation and-the

new rail spur.

NRC—issue license
BIA—approve lease
BLM—approve rail spur-
STB-—approve rail spur

Alternatiye 2: .

- .| Construction and operation -

NRC—issue license for Site

of the proposed ISFSI at-an

B

§ The BLM approval would be only for construction and operation of the ITF; there would be no federal
approval necessary for the transportation of the SNF down Skull Valley Road B

740 CF.R. §§ 1500.2(b) and 1500.4.

-~




alternative location (Site B)
on the Reservation, with the

rail spur as described under -

alternative 1.

BIA—approve lease,
conditioned on change to
Site B., ;
BLM——approve ra11 spur

STB—approverail spur

U 3

Alternative 3 -

1

| Construction-and operation

of the proposed ISFSI at
Site A, and construction and

operation of the new ITF
| with the use.of heavy-haul. :

vehicles to move SNF down

- | the existing:Skull'Valley ..

NRC—issue license
BIA—approve-lease .

BLM-—approve ITF

STB—no federal action

B
o

Road.
Alternative 4:. Construction and operation - | NRC—issue license for Site
of the proposed ISFSI at B

1. Site B, with the;same ITF as |

described under alternative

* R . . M LA
3.-‘~.' RIS MRS S D L A S

R K AL SRS

BIA—approve fease,
conditioned on change_ to

- Site B .
' BLM——approve ITF
| STB-—no federal action

Wyoming Alternative : - .

;.| Construction and operation

of the proposed ISFSI in

|- Eremont County, Wyoming

.
.- o . Sy
BE S S .

| NRC-—analysis: requlred

under NRC NEPA

| procedures to determine if

another site is obviously

“| superior to the proposed

site.

BIA—no.federal action (not
analyzed as a reasonable
alternative because of the
government-to-government
relationship with the Band)

| BLM—no federal action
STB-—no federal action

No Action Alternafive: _

o

PES would not construct or

.| operate the proposed ISFSI

NRC—disapprove license

'} BIA—disapprove lease

BLM-—disapprove ra1l spur

-and ITF

STB——dlsapprove ra11 spur




Evén though the four agencles analyzed the alternatlves asa whole in the FEIS

; we ~

| the 1ntent of the agenc1es was that all of the decrsrons would be independently justified

-

' and'-that;"generally,"one agency’s action would not prejudice or foreclose the others,

con51stent w1th fhe Councrl on Envrronmental Quahty regula’uons at 40 ‘CF.R. § 1506.1.

o bl .
t N i et

Ot ey

The agencres provrded in the FEIb that each agency will have the full range of decisions
ava1lable to it by specrfyrng that the NRC would rnake its l1cens1ng decrsron first,

followed if the license is 1ssued by BIAA’(s decrsron on the lease (this ROD) followed, 1f

" the license and thé lease are approved by the BLM and STB decisions.® Thus 'even if

. one agency chose the Proposed Actron or another actron alternative, any of the other

Sre e ! ) [ SR
.’l...?‘ll.,l (l"_llelt

agencies in the process could still choose the No Actron alternative. Although, as noted
“below, that order .has changed slightly since its contemplation in the FEIS, none of the

decrsrons by other agencres have prejudrccd the BIA’s altematrves arid the BIA strll

0 . 1 207V e i

retams full drscretron to approve or dlsapprove thei proposed lease.

.Under 40. C F. R § 1505.2, an agency must identify in its ROD the alternative it
.considers-to be the'environmentally preferable alternative. All of the action alternatives
: analyzed in the FEIS have some environmental impacts from construct10n and operatron
;of the ISF SI The BIA cons1ders the envuonmentally preferable alternatlve to be the no

_actron alternative. The potentral env1ronmental 1rnpacts of constructlng and operatrng the

proposed ISFSI on the Reservatlon would not occur under thlS alternatrve Posrtrve

economic beneﬁts from tax revenues, local payroll, and other expenditures would not be

. .".

2 See, e.g., Sectlon 9.4.3 of the FEIS. The agencies agreed upon this order because certain decisions would
render other decisions moot. First, because issuance of the NRC license was a condition of the BIA lease
approval, if NRC decided to not issue the license, BIA’s action would be moot. Similarly, if BIA were to
disapprove the lease, there would be no need for the rail spur or the ITF, so BLM’s and STB’s declsrons
would be moot. This articulated order is not binding, however.




av_ailable to.the Band, but'the Band would be free to pursue other uses and economicl
development opportpnities for its 1and.

Status of Other'Federal Actions ST

-

Since the issuance of the FEIS in December,: 2001 -several, of the federal ‘actions
E 'described above have occurredor_ become - moot. A‘ssno,ted abO‘\re,:,On February 21, 2006,
the NRC issued a license to PFS to: reeerVe,-atraﬁsfer;' and store SNF on the Reservation.
The license is yery: speerﬁc,- limitinginot-only the capacity and. o'ther' operatronal aspects
of the ,faciliry?'buf also the location-of the:facility to'the si_te*analyzed in the FEIS as “Site
A” (which is also the site designated in the proposed lease). ‘Thus, if the BIAJwere to
select the .area analyzed as _Site. B \_ir} the _f?ELS, this selection would _reqdire the Band and
_PFS to amend the proposed lease (as,goted;_in the FEIS) and require PFS to.apply for, and
: the NRC to approve, a modification to-the-license. -
Fr_rrthermore, in Section 3_,§4..ofll?ubli_c,.Law 109-163, the‘Na;cional Defense
- Authorization Act for F iscal Year QOQG,f;Qongress created the Cedar.Morrntain '
-Wilderness Area in Tooele County,»»Utah- through which.a por’tion of the proposed rail |

‘ spur would be burlt In the leglslatron Congress specrﬁcally w1thdrew the Cedar
B Mountam erderness Area r'rom “all forms of entry, approprlatron or drsposal under the -
public' land laWs STB and BLM approval of the PFS apphcatrons regardrng the
' pr0posed ra11 spur are therefore precluded by thrs legrslatron |
Fi‘nally', concurrent with this ROD’ BLM 'is‘ issuing a ROD 'disapproving the PFS
' ' ‘application, for the, ROW for the proposed ITF and ra11 spur Therefore 1f BIA were to

approve the proposed lease PFS would have to ﬁnd some other method for transportrng

10 -



»+ 1SNE to the propbs“ed facility. In the absence of a‘proposal from PFS for an‘alternative-
transportation system, BIA cannot predict wh.‘etherthat alternative system would require a
federal action and NEPA review. b e ol

- The Scope of the BIA Decision' - =

Lo Sin’ce the .other federal actions aré complete-or moot, the:sole remaining agency
- action:is the Secretary. of the Intérior’s ‘approval:or "disapproi/al of the proposed lease. As’ ’
noted above, the Superintendent of the Hintak aiid 'Our'va'y'-Agen’c'y' conditionally approved
- the proposed lease in May 1997. The %'SeEfetaryi’S' decision in this ROD is not constrained
-by that condltronal approval: - SRS R
The Conditional -Approval was ouiside ﬂ:le 5S'é'_o]§7"e¢bfi‘hé Superintendent’s Authority.
On August.-28., 1991, the Aésistén’c'Secretary-Indian Affairé (AS-IA) issued a
fiemorandum to all Area DireetOrS‘-With"iti}fief subject line: “Conditional Eease Restriction.”
_ This memorandurn, specifically irrstruets' ’e"r‘nployeesfthat"that thére will be no conditional
approval of leases for waste facilities in the future.” This policy ‘was 'etill in effect on the
- date the Superintendent conditionally approved the proposed leasé.

et e

° As the August 28, 1991 AS IA memo is Iargely relevant to central issues in this ROD the br1ef memo is
stated herein in 1ts entirety: . e e IS I : ‘

It has come to my attention, that conditional lease approvals have been granted for proposed waste
facilities in the past. The potential environmental impacts of these projects result in intense public and tribal
attention which demand that the Bureau of Indian Affarrs (BIA) act Ob_] ectrvely dunng the rev1ew of the
leases for these types of activities. S : .

. The most pubhc of these processes is'the preparation of the Environmental Impact Statement

under the National Environmental Policy Act (NEPA), which must be completed before any decision _
regarding the lease can be made. While I have no doubt that all BIA officers intend to fully comply with
.our obligations urider NEPA, the conditional approval of a lease for such a land disruptive activity may
create the appearance that some of these obligations are not taken seriously.

Therefore to help ensure that BIA is not only actrng in an objectrve manner but is percerved as
*acting in an objective manner, there will be no conditional approvals for waste facxlrtles in the future.

11



The Secretary of the Interior has authority to approve-leases under the.Indian
Long-Term LeasingiAct. 19 The Secretary has the authority to rnanage Indian Affairs and

to delegate that autho.rity..“l.This- authority to delegate. all'o_ws'subordmate'ofﬁcers to

make determmatlons and issue pohcres in accordance ‘with laws and 1mplementmg

. regulations prescribed by the Secretary.  Cansiderable deference is accorded to.the

", qecretary s constructron of a statutory, scheme. that he is entrusted to admrmster

. Though the Supenntendent had- delegated authonty t6 approve or dlsapprove leases
including waste facilities leases, the Superintendent acted beyond the scope of his
author1ty by condztzonally approvmg the 1997 lease m v101at10n of BIA pohcy

The Secretary is not bound by the Supermtendent S 1997 condrtronal approval of
: the proposed’ leasei The 1991 po'licy-r"eiinOVe'd delegated authdrity from all ofﬁ'cers to
condrtlonally approve waste faclhty leases The Supenntendent acted outsrde the scope

of hrs delegated authorrty and in v1olat10n of BIA pohcy when he cond1t1onally approved _

KA

*-the 1997 lease. The Superrntendent drd not have authorlty or delegatron to act contrary to

BIA polrcy,: and the Secretary is not bound by th_e ultra vires-acts of his ofﬁcers.

1, - s v,

L0 25 U S. C § 415 See also 25 CFR § 162 et. seq. (regulatlons unplementrng Section 415)

it 25 U S. C § 2 (“The Comrnrssmner of Indian Affairs shall under the dlrectron of the Secretary of Interior,
.and agreeably to.such regulations and the President may prescribe, have the management of all Indian
affairs and all matters arrsmg out of Indran relatrons ”) See also 25 UsSC § l(a) '

-12 Chevron v, Natural Resources Defense Counczl 467 U S. 837 (1984)

225 U S C. § la states in pertrnent part. “The Secretary or the’ Comrnrssroner as the case may be may at
any time revoke the whole or any part of a delegation made. pursuant'to this Act.” -

'

" See Department Manual at200 DM 1.8 Exercrse of Authorrty

An ofﬁcer or employee who is; delegated or redelegated authonty must exercise;it in conformrty
- with any requirements that the person makmg the delegation would be called upon to observe.
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.i.The Conditional Approval Was an Expression of Intent and Not Final BIA Approval.
‘The Superinténdent’s action on the proposed lease -was not a final action for the
Department of the Interior,'® and 1he>Secre'taryi may now réview it de novo. The four

-

cond1 tions in the proposed lease require more than ministétial acknowledgment by the
Secretary:. -They are essential components of the body of information the Secretary must

consider in order to make ‘an.informed decision to approve or disapprove the proposed

lease.'” The content of the NRC licénséinforms the Secretary’s statutory consideration }

Delégated authorify ‘niust be exercised il accordance with relevanit p'olice';s standzifds programs,
organization and budgetary hmltatlons and adrmmstratlve mstructlons prescrlbed by ofﬁ01als of the Office

k] vl

of the Secretary or bureau: : .. . . l-‘;".,’;i, o

, 3 See Federal Crop Insurance Corp. v.-Merrill; 332.1U.S. 380, 384 (1947) (holding that the government is
not bound when its agent ‘enters into an agreement that falls outside the agent’s Congressionally delegated
authority.); United States v. Stewart, 311 US:60, 70 (1940) (The Government is not bound by the
-unauthorized acts of its agent even if within the" scope ofthe agent's’ apparent authority. ); Utah Power &
_ Light Co. v. United States, 243 U.S. 389, 409 (1917); Grayv Johnson, 395 F.2d 533, 537 (10thCir.), cert. -
denied, 392 U.S. 906,(1968) (“agent of thé government must act within the. Bourids of their authonty, and
one who deals with them assumes the risk that they are so acting.”); Saulque v. US., 663 F.2d 968, 975 (9%
Cir. 1981); Laguna ( Gatuna Inc., v. United States 50 Fed. Cl 336, 342 (2001)(“The federal government will
‘ot be held liable for acts of its ‘agents which are ulfra vires. ™)

16 e A‘bby Bullcreek et. al. v. Western Régional Di’rectbff ‘Bureau of Indian Affairs, 40 IBIA 196
-discussing this proposed lease: '

- By now it is well-established that BIA's approval of the lease was conditional, did not
constltute ﬁnal approval of the proposed storage facility, and did not authorize PFS to’ take possession or
commence construction of the facility. See Utah v. United States, 210 F.3d 1193, 1195, (Superintendent
.. conditionally-approved the lease); Utah 32 IBIA at 170 n.1, (BIA's decision to approve the leas¢ was
conditional, and not final). It is entirely.conceivable that no action at all may be:taken inthe future-to store
_spent nuclear fuel on.the Band's reservation, because no construction or operation of the facility can
commence without further BIA evaluation to ensure that the conditions set forth in the lease have been met.
If one or more of the requisite conditions are not met, the Secretary wil] not issue the necessary certification
which, in effect, gives final approval to the lease, and the facility will never be constructed. See generally
~. Hayes v. Anadarko Area Dzrector 25 IBIA 50 (1993) (appeal dismissed as premature when no final.
determination had been made by BIA). Appellants have not suffered, and may never suffer, any coricrete
adverse effects. ' o
17 Indeed, the Department Manual at 516 DM 5 provides “supplementary instructions for implementing
those portions of the' CEQ regulations pertaining to Decisiori Making. See 516 DM 5.3 D-F:

v
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of health and safety_,l, 8 and the completion and consideration of the EIS is not only a
statutory preroqlii§ite' to making a decision under NEPA," but islial;so the basis of his
analysis of environmental impacts under the leasing statute.2” )

Congress declared in NEPA that the policy of fﬁe fodorai\ éo.verr‘li;iont is to "‘ose
al} praoticable means and measures, including ﬁnar;cié;l. and technical as_sistal;ce, ina
: manner calculatedf..to foster and promote the general wclfaré,,-to,.qreéto and miaintain '
conditions under whi.ch man and nature ,cgno_o}gist' in productive harmony,:and fulfill the
social, economic, and other requirements of present and future generations of
Americans.” To carry, out that poho}hf—,_gongreos_}nstructed federal agencies that “the
 policies, regulations, and public lays of the United States shall be interprted and
administered.in accordance with the policies set:forth in this ohapt_er’,?z—z, (In that same
. section, Congress also imposed the requirement for environmerital impact statements.) In

one of the first NEPA céses, the Court of-Appeals for the District.of Columbia Circuit

D. Relevant environmental documents, comments, and responses will accompany proposals
through existing review processes so that Departmental ofﬁcials use them in making decisions.

E. The decision maker will conSIder the envuonmental impacts of the alternatives descrlbed in any

relevant environmental ddcument and the f tange of these alternatives must encompass the
alternatives considered by the decision maker.

'F. To the exteht practicable, tho decision fnaker will consider other substantive and legal
obligations beyond the immediate context of the proposed action.
18 Sectiop 415(a), supra.
9 42 USC 4332(2)(c)
® Davis v. Morton, 469 F.2d 593 (10th Cir. 1972). . '
242 U.S.CI§4331(a)..
243 U.S'C. § 4332(1).
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© . NEPA! first of all, makes environmental prot'ection'alpart"bf the mandate -

of every federal agency and department. [Each federal agency] is not only
- permitted; but compelled, to take environmental values into account.
Perhaps the greatest importance of NEPA is to require [federal] agencies
to consider env1ronmental issues just as they consider other matters w1th1n
thelr mandates ‘ _ ' e

i

The -‘BI_'A niust consider environmental issues concérhing the proposed lease. This

“consideration, to-be corisistént with the spirit and Jetter of NEPA, must extend t6 all of

-
-

the effects of the proposed Jedse on the quiality of thé human environment, and must
include the possibility-of disapproval ™= = =" i s - o

The Statutory and Regulatory Standards for Approval of Leases ~ - *

. ¢ Under fhieIndigh Lonp:Term Leasing Act, 25 1U.S.C. § 415(a) (Section 415), the
In‘c‘iian‘ owner'dﬁtrﬁst or restrictedland may l‘éas;é-’théi land “with the éﬁprdi}al of the
Secretary of fhe Interior, for public, religicus; educational, ieéféationél,, residé:r:ltial, or
Bus‘iness purpeses.” "L’eas»és fiade pursiant to this.,'vs_eéﬁbn can, in most cases, last for a

term of 25 years, subject to renewal for one additional term of 25 years (50 ‘yéars ,total); E

_and are subJ ect to “such terms and regulatl ons as- may be prescnbed by the Secretary of

theInterlox T I TR

e T

* In1970 Cpngress ';iiﬂ’e:pglled:‘s';egtiog 415t0 requ1re the Secretary, “prior to

o

approval of any lease or extension of an existing lease pursuant to this section,” to “first

3 Calvert Cliffs’ Coordznatmg Committee v. Umted States Atomic Energy Commlsszon 449
F.2d 1109, 1112 (D.C. Cir. 1971) (emphasis in original). :

2*1d., at 1114 (“[The alternatives] requirement, like the "detailed statement" requirément; seeks to ensure
that each agency decision maker has before him and takes into proper account all possible approaches to a -
particular project (including total abandonment of the project) which would alter the enVLronmental impact
and the cost-benefit balance.”)

15



satisfy himself that adequate consideration has been given (emphasis added)” to five
- specific factors;

1. the .relqt_iopship_betwecn the use of the leased lands and the use of neighboring

N

,lahds;
A 2 the height, quality, and safety of any structures br'l_.o‘t;hé_r-facilities,to _b;: constructed
oﬁ such lands; | e e e B
3 th.evava‘ilabﬂi.ty of police and fireiprotection and other services;
4. the availabilit}; of judicial fqrum_sgforﬂ, all.criminal and Qi-vil‘causes arising on the
. .leased lands;and .- “ Tprnond ' e
} 5. the effect on the er'wiron;ne'nt:1 of thg uses, tb,whi,c_h- the_lease_d-lénds will be subj ect.
. Num_érp_us F ederal_Céurt§ hayéintegprctqd this statute!: Wﬁile_ “there are ..
'nprqviﬂsions[ in the:stqtute.pértainin.g tQ;th_e,»iap.provJaIg process ‘which require that certain
steps be taken by the Secretary before any. decision:can be made,” the Secretary “[is] not
- subj ect to any specific, mandatoryndirectii(es dcriyad,frdm-_,rcgulatiOns or statutes, and all
- d,gpisi_ons rl_egavr,d.ing [a lease are}'subject 1o the Secretary's sﬁbjcc,,tivvé_ «discretionf’zs -'The
- 1970 amendments to Section 415 allow the Secretary broad disér_etiOn in ré’viewing
Jeases. The stafute directs the Secretary to. “satisfy himself that adequate consideration

has been given” to these factors, but does not “‘give any guidance whatsoever as to what

the Secretary should do in that regard.” Consequenﬂy, the “statute allows wide judgment

P T

> Webster v. United States, 823 F. Supp. 1544, 1549-50 (D. Mont. 1992). -

16



v

on the part of the: Sécretary to detérmine when he is satisfied, what constitutes "adequate

consideration" and who will be responsible for giving "adequate consideration.”

However, Congress did not grant the Secretary lirr'iitl‘essvdi'scfé’tidn in deciding

e

whether to approve or disapprove leases under Section 415. Aside from the statute’s

mandate that the-Secretary considér the five "enu'merateci factors when ’making a deéision,
courts have held that Secretarial decisions under Section 415 must conform to the’
fiduciary standard’ norrnél*lyiplac'e‘diupoﬁ’thé hitéd States when acting as trustee for the
Indians::By “Congress’ ‘having placed-eifective control over cdndrﬁercial leasing of -
allotted lands in fhe Secretary of the Interior [under Section 415}, which rﬁust’ be
'..exercis“ed for their benefit ;acéofdih”g'i‘-to thié fmﬁlémentihg r'eglilatior_ls,, the government has
‘ assumed aﬁ‘E':nfofceabl'e-'ﬁduciafy-‘ébl‘igﬁtiéﬁ‘t'o’I{t"ldia'n" [Iaﬁdowriérs] respecting
commeréial‘leasing.”z""";""The"Sédtetary'éfactibns will be'analyzed not mefe‘ly un(ier an
abuse-of discretion ‘standard, but vinder thé more §tringent standards aemanded ofa
' fiduciary,” which includes ‘a duty -tdﬁdﬁiﬁi‘s‘te’f the trust exereising “such care and skill as
a man of ordinarjz pnudéncé,Wé)uld exercise’ in'd"e’ali?r‘zgw-ith ‘his‘ owit property (emphasis

added)”® e F o AT SRS AV

26 Id
2 Brown v. US., 86 F.3d. 1554, 1556 (Fed. Cir. 1996)

8 Brown v. United States, 42 Fed. Cl. 538, 563 (1998). See also, Utah v. Deparrment ofthe Jnterlor 45 F.
Supp. 2d 1279, 1283 (D. Utah 1999) (In ruling on the standing of the State to intervene in the approval
process of this proposed lease, the court stated “in approving or rejecting leases pursuant to § 415, the
Secretary acts in a trust or fiduciary capacity. The legal attributes of such a relationship include a duty on
the part of the trustee to act solely in the best interests of the trust beneficiary.”).” :
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Decision

e

Having concluded above that the BIA agency superintendent’s 1997 action on the

first lease is,ultra vires, that the “conditional approval? of that; lease does not bind the _
Secretary, and that the BIA to date has taken.ng action on the second lease, We now

discuss why, we have decided to. giisglpprquth@,prqposed,.lease and to_choose the no

I

- action alternative. - - T T

R )
PP AT

Basis for Decision ... P TNr I USRI N

~ The _Se_prfctary-ackggwle@ggs.t};e, ;t‘,hp{gpg‘hp‘e‘ss,vqf“the_,NRC’,Svinqtlli“ry into the

| nuclear safety aspects of the Q{ngsed-;léfﬁl, and does not éndeavo_'r to second guess the
rﬁethod§ or ggpclusions of the Commission that are.by statute solql-};/i within its purvi_e_:wﬁ
?hq §elcr__etar_y~,‘,9f the.) Ig_tegio_r_is inqpigrszﬁpndgm@q@gﬂly different from that.of the.
Commission. As trustee-delegate, the, Secretary has the complex task of weighing the
long-term viability, of the Skull Vallgy, Goshute reservation as a homeland for the Band
(and the implications for preseryation of Tribal culture .and,'life) against the:benefits and
risks t_"ro‘n}__ cconqmic develépmsg’ga_cﬁtiyi?i}e}s propqse,d; fbr p_ropcrtj helAd;i)n trust by the

. Ugited §ta‘g¢fs for the benefit ofthe Band. In mgi(ing this inquiry, the Sécretary is gujded
bylthe_‘lﬂvve _fgict’qrs_”e‘;numgateld by :Coir:lgre”s__s in Segtion;,4l,5, by the,additional guidance

; _prgvic:legl»by the statute’s.implementing r¢gu1aﬁpn at 25 €FR 162, and by the‘ cofnmon
lgw;, which can 1nform our.decisions as ,tms;tee;delégat:e.

| We see nofhing in the statute, regulatiof;s, or the common lawvthat r‘equz’restus-to

apprO\}e the proposed lease. We see our primary duty as trustee-delegate, under the law

regarding this and other proposed leases, to be the protection.of the trust res as a future

18



homeland and productive 1a1;1d base for the Baﬂd through the prudent exercise of -
informed discretiori after considéring all relevanit factors. :
We are cogni'z"aht"éf a;nd‘ have carefully considered the econdmic impact t"o. the
Band in making this decision:- We.a.f’e aware of the income the proposed lease \;/gﬁld
‘provide the Band; and that ecoiioniic benefit has weighed heavily m our c.ons;derationofv .

: 'the_prbposed lease. Upon weighing the benefits to the Band against the significant

uncertainties and other factors discussed belko, we conclu_de thatit is not con;séi}sféht with
‘the conduct expectéd"cl)f a prudent "tftfsté‘e”’ fo-approve a pr;otl-jose'd lease that promotes
storing SNF 'dn‘the réservation! Inreachuig Yhig“conclusion, we eniphasize that the’

- decision to disapprove the proposedleaséand choose thie fio action alternative in this
ROD doés nof foreclose other ecotiomic Jevelopment activities that the Band could

N L .ot e o !

s PUISUE.- v T rnsdl
' The decision to disapprove 'thé"p"ir'é)'p’}c)\sledgieésé‘is the result of our concern that

~ adequate coﬁsidératioh has not beeﬁ givén 1o the factors the Secretary is required t6

. .considér undér'the_ statute; that the PFS proposal ’rém'ove's. the Secféfary’s abilityj to
... —effectively police'the lessée’;' Activities on the'trust property as contemplatéd by the
-regulfat‘im; anid%that yc&fs—loﬂé'delajs tn 'con‘stméfidn ofa pexmaneﬁt SNF re‘positor'y,
reﬂeéted in the Waste Confidence Dééisioﬁs of the NRC, ‘provides ho firm basis to
determine when and uncier what circurﬁstances SNF might be tak‘en‘awéy from trust land

if-the proposed ISFST is built: =+
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Adequacy of environmental analysis. CL
Two events have oc__curréd in the immediate vicinity of the Goshilte‘reservation
| . .since the PFS EIS was. corﬁple.tegl in December, 2001. First, in 2004, the Band began -
‘acceptin’g baled municipal solid waste from Salt Lake City and other Utah comrr—lﬁ‘nities\
into a Tekoi baleﬁll landfill operation built on Reservation land-leased to the éR Group,
LLC,, with the approval of the BIA 29 Then,in 2:“6_0‘6;—‘t,he§U.. S..CQngress created the Cedar -
A ~ Mountain Wildemess Area near,the Goshute Besery;itiqn'i_rl Tooele County.w Neither of
these é?ents, of cdurs,e, was apglyiegl; in lD@?q@bc;,,Z_QbL PES EIS
. The landﬁlll, generates about 130-160 heavy truck trips per,day to the Reservation |
along the rural, tfzvo-lane Skull Valley Road. The proposed PFS facility would contribute
additioﬁal traffic on Skull Valley- ZRo'éd in-the - form of slow-moving, 150-foot-long heavy
| haul trucks traveling with.a frequency of about two per week.. Each heavy-haul round
trip to the ISFSfWould take about four hours: Road wear-and tear under éuch o
.. extraordinary volume and ;loa,ds,, interference-with.-the truck traffic dcsﬁ,ned for the
lanvdﬁll,b and other environmental impacté héye ho_t,been analyzed.and therefore are not
available to the Secretary, in making a;d_egi,éion on the proposed lease.
4 _Imp‘a&_;tsv on the ‘Ced‘ar Mount,éin WildemesSIAfea, whether from construction and
_ operation of the ISFS], tr.anspo‘rtatilon of SNF -to the Goshute site, or truck traffic.to and |
from the landfill, have also not ‘been analyzed. While the landfill EIS did include a

cumulative impacts analysis of the proj ected imp‘acté of truck traffic associated With the

2 The BIA publ‘i"she,d aRecord of Decision on balefill operationvEIS(-;he “balefill EIS”);for this activity in
May, 2004. o N .
*P1.109-163
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PFS facility, both the landfill and PFS traffic were estimated at the time that analysis was
i . completed. The impacts on:the wilderriess area from the proposed ISFSI, in combination
- with now quantifiable actual impacts from existing activities such as the landfill, have

~ not been adequately analyzed and thereforé are not available to- iriform the’ Secretary’s

N

decision regarding the proposed-lease. " |

R Further, the PFS\EIS!ahélyies' in défail thé tr’érrspé"rt of SNF 7o the Goshute'
" reservation, but fiils to adequately-addreéssithe impacts of transportation of SNF away
Sfrom the PFS facility to the permatieiit geolégieal tepository or ‘back to the utility
.operat'ors' ¢ In fact, the first page of the PF& 1§ deseribes the focus'of the document as
evaltraiting “.. .the'poté‘riﬁa«l:envifbnrﬁenﬁéli'effeéﬁs of the ISFSI proposed by PFS,
. z;»incluel-ing construction and operation ‘ofiew transpottation facilities that would provide
access-fo rhe prop’@'sed ISFSI (e‘fr’r]‘jhalc;’i‘s':fadd’ed)"ﬂ%! “The docuthént contairis rnar'i'y
references to transport 't the Goshut‘e Resei'vatlon but very few that discuss the effects
of transport away from the site-before’ the end 61 the license ‘term or upon pompletl‘on ofa
+ ‘permanent repository at Yucca-Mountaini ~i7 5 b

Finally, ‘.recent federal:case law créatés:sighificant uncertainty surrounding the

adequacy of analysis 'irlfthe.PFiS EISi."‘I»ﬁ Sdn Luis ’OBzfvpo-Mo‘rh'érs for Peace, et al. v..

. Unitéd States, theNinth: Circuit Court of Appeals reversed an NRC decision to grant a

L-

> PFS EIS, Section 1.1, p1-1, December, 2001 o

2Gee eg, sect10nsl§31(p 1-17); 2.1.2.1 (p. 2-18); 2242(p 2-40 2-43,2-47); 5(p 5-1); 54(]') 5-
15); 5.6.2 (p. 5-34); 5.7.2 (p. 5-39); 5.7.2.2 (p. 5-42); 5.7.2.3 (p. 5-44); 5.7.2.4 (p. 5-49); 5.7.2.5 ( p. 5-51);
5.7.2.6 (p. 5-53); 5.7.2.9 (p. 5-58, 5-60, 5-61, 5-62); 5.8.3.2 (p. 5-71); 5.8.4 (p. 5-72); 6 (p. 6-1); 6.1.4.3 (p.
6-10); 6.1.5.3 (p. 6-12, 6-13, 6-14); 6183(p 6-20); 9.3 (p. 9-2); 9.4.3 (p. 9-16); Appendix A Scoping

- Report (p. 12); AppendxxASupplemental Scopmg Report (p. 13); Appendix C (p. C- 1) AppendlxD(p D-
20); and Appendix G (p. G-9).

% No.03-74628, 2006 U.S. App. Lexis 13617
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Llicense; to the QWner of the Diablo Canyon nuclear power-plant in San Luis Obispo,
California, to construct and operate an SNF dry..cask;stérage» facility te_cﬁ,nically similar to ’.
the one PFS proposes. In int_e_mglf pfoqeedingé-that: preceded i‘ssui\ng the Diablo ‘Canyon
license, the NRC decided categorically that NEPA does .no_t-requi're considér‘at_ioﬂ%f the
environmental effects of potential terrorist attacks. NRC bqséd its decision 0;1 four
* factors it used earlier in consideging _and‘_rgj ecting the State ._of-.Ultah’_s 'cont_e,ntion,that the -
environmental effects of terrorism should-be analyzed.in the PFS EIS.** The Ninth
-, Circuit reviewed each factor ;for, r_c;asénqblcpésg and co_nelpde;d that; .individually or
collectively, they.do not support theNRC’s decision not to-consider the envitronmental
effects of a terrorist aﬁack in ;hg:D_iax‘hlplQapgyoneEAj.f, AR

, The court’s sweeping rejection,of the samg fac?_t@_rs_‘N;RC relied c.in:in’rej ecting«the
| State of Utah’s contentvion.in the PES lieqpsAi_n_g proceedings leaves us distinctly ;
. unsatisfied at best that the effects of a 'gepr;qr;is‘,t-;in;'tjatev;ci‘ event havc Beeﬁ} .giVen adequate
_ considcratiqn; and prudent cognizance-of the qu,ertéinty surrounding this type of analysis
highiighted by the San Luis Obispo d'ecigion:_counsq1§ disapproval of the proposed:lease
and sgleétion of the no action alternative... .- ., |
- Relationship of leased lands to neighboring, l.ands;.

. As -noted“ above, the BLM had to decide whether to approve or d'i‘sépprove two
ROW applications submitted by PF S The first of thesé applications would have .. -

- supported construction of a rail spur across public land to the ISFSI on the Reservation;

** The four factors are: (1) the possibility of terrorist attack is too far removed from the natural or expected
consequences of agency action; (2) because the risk of a terrorist attack cannot be determined, the analysis
is likelyto be meaningless; (3) NEPA does not require a “worst case” analysis; and (4) NEPA’s pubhc
process is not an appropriate forum for sensmve security issues.
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' the secc;nd' would havé supported constructioﬁ' of ani ITF on BLM land at whi¢h SNF
* » - shipping canisters would bé transferred to heavy haul trucks for the trip down Skull
~Valley Road to-the ISFSI. Citing many of the same éonéems about the completeness of
. the PFS EIS that BIA has identified, BLM has decided to disapprove both ROW
épp'lic"at.ions, concluding that kiritelf\/ening event"s'hét analyzed in the EIS coml—)el it to
- detetmine that the ROWs:afe not inthe'publicinterest. ¢ 7
. In reviewing the ~réia'tionship of the'use'of féased lands to the neighboring lands, -
as Section 415 instructs ~th’a"t 'we i@iust; wé-are influericed by the consequences of BLM’s |
determination that the ROW§ aré not'id'the public interést. Aﬁer NRC issued'its l'ic‘énse
© restricting construction of the ISF S'I"tO"'S‘ﬁéf Al(foteclosing analyzed alternatiVes‘fhét
i_nivolve‘ constriction of the ISESI ot Site B): and‘after’ Congress created the Cedar
Mountain Wilderriess Area (effectively ~f6féélé§ihé- alternatives thét involved rail‘"s"pm
':vtransporf into'the Rese'ri/atibn);i’Onlyf alteﬁié't"i%)’eS - Construction c;n'Site'A and transport
3 by rail and truck via the ITF -‘among thé."é'ﬂ't’émaiti"{fé‘s‘anzi’lﬁed ifi the PFS EIS remained
Jvidble. BLM’s determination.that'-the ITF'ROW is not in the public interest hag |
effectively eliminated the last viable anal_yzedfa'tefﬁaﬁve for transportation of SNF to the
Reservation, and PFS has .fonnallypr'oposed'nb additional ait'ehiative method of
- transport.’ The BLM determination that RdW's across public iandé that would suppoﬁ an
essential component. of the ISFSI —transportation corridors — are not ii_l‘vthe public
interest, we are'not satisfied that clon‘s"tfuctio.n. and dperatio‘n of the fa{cility is cbﬂipaf;ib_le

~with neighboring lands.
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Availabi{ii)z.ofPolicq Protection. .-
The NRC has given exhaustive consideration to security.at ‘théﬁ'pfOposed'ISFSI.
The Secretary of the Intcribr_, howeVér,,is res’ponsibfe for law enforcementf oni the-Goshute
Reservgtion and throughout all of Indian Country. The BIA, the'Band, and the 'I“'goele
. County Sheriff’s Depéﬁment do not have resources to provide adequate law (;nfdréement
suppdrt for -the- proposed ISFSI. Thé Band does not -have aP.L. 93-638 contract for law
enfor,cé_me’nt with the B.IA.3 5. In the absence of:a contract, the BIA Ofﬁce'of LaW
Enfdrceme;nt Services (OLES), threugh'its District III in Phoenix, Arizona has ptimary
law enforcement jurisdiction on the. Goshuﬁe< Reservation.. Efforts to staff the Goshute
R | Reservation have ;consi_stently;pfoveri vunsﬁccessfuilf,’and the BIA cur‘fently has ho officers

assigned-there. : The closest 'BIAsLaWJEnforceme;nt Officers are assigned to the BIA’s

-, Ulintah and Ouray Agency in Ft. Duchésne, Utah, approximately 4 Y2 hours drive from the

. Ggshute Reservation. - o UL R

| -The Tooele C_o,unty Sheriff’s Departmerithas jurisdicﬁon' within the county-
surrounding the Res-ervati,on; ».T_ﬁe County:Sheriff has mo jurisdiction over crimes *
committed by or against Inciians in Indian coufitry because Utah is not é “Public Law
280" state. 6 There is currently no reimbursable agreernent between the BIA and T-l}‘IG
County under whiqh the latter would provide law-enforcement se‘fvicéé tothe
. ‘Reservation, and the' C_ounty Sheriff’s Deputies are.not currently cross-deputized by the

.. 'BIA and therefore have no jurisdiction over t_he Indian residents on the Reservat‘ion.‘ The

% Under P.L. 93-638, the Indian Self Determination and Education Assistance Act; 25 USC 450 e seq., the
Secretary can contract with Tribes that want to provide for their members the sérvices the BIA normally
provides. With the contract come the funding the Secretary would have used to provide such services.

% See 18 USC 1151
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Tooele County Sheriff’s Department has a maximum hormal-shift hanning of five

- Deputies to-cover;the 7000 square-mile-county; response times to incidents on the

Reservation.could vary greatlyf'depending on the location of Deputies in this lérge area.

Even if the appropriate agreements ‘were in place, Tooele: County could not provide the

- round-the-clock law enforcement services.required due to additional traffic and-other

1

activities on the Reservation‘as a result.of the proposed ISFSL.

As trustee-delegate for approximately 56 million acres of trust and restricted-

lands, the Secretary of the Intérior is fiinded to-train and equip 400 BIA law enforcement

+ officer positions. Law enforcement resources in:ndian Country are spread extremely

- “thin; on some Reservations the-BIA can ﬁ'el‘dfonly one trained officer for 'm.any hundreds

. of square mileé_.. BIA-OLES managers estimate that seven full:time law eniforcement

officers and two support staff would be requiréd-to adequately provide law eénforcement

services to the Reservation if the ISFSI were built. With limited resoiirces to meet law

enforcement responsibilities throughout the restof Indian Country, it would be imprudent

‘to approve leases that allow an activity that the: Secretary does not have'the resources to

P Lt , . o5

support. . A AR
The Secretary has no specialized resources with which to monitor the tenant’s activities.
The highly techmcal -nature of the proposed ISFSI effectively eliminates the
Seqretary’s ability to inspect the tenant’s activities and enforce the l(%,ase:» The Secretary
retains the authority to enter the leased premises “... to protect the interests of the I:n.’dian

landowners and ensure that the tenant is in compliance with the operating requirements of
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" the lease_.i’_’.3 7 The Se_qretéry may also, after consultation wijchffhe Band, cancél~ a lease for
non-compliance and order the tenant to vacate.® The Secretary cdn’tro,lts no independent
specialized technical resotﬁrces-o‘__f the type required to assess cémpliance of'so specialized

_atenantas PFS. -The BIA cmplqys qo,ﬁuclea‘r“sc-igntist; or techhiciansnor other-'gl;e'cialty |
skills that would be.£equire_d to adeqﬁately- rﬁonitor the lease.. An.order tovac.ate'.issued

to PFS would have ‘no practical effecf hecause-of thé;ex‘tc_nsive- infrastructure and.:

'investm@n%t at the-facility, ‘and the lo gigti{gs; expense; \aﬁd,natioﬁall consequenceé 6f the
d] splacement of SNF stofed there. ,f.[“he_.L§§SI’,_;Or;@’a,co,nstchted; has qualities of

~ permanence thaf render the trustee-delegate’s (q_ll-ti-matéf regulétoyy meéns’ of p‘rotecting the

o _Indian. lan:c‘i-owner,,unworkable, andit is not prudent to approve a lease that has this

- consequence. - .. .. ST RIS FNUENC

The Secr_etafyi cannot ascértain;‘yyheh’SNF mlght deave trust land.

. Y_D'esp'ite the efforts of theA_Depkart;r\n’e_:nt of EnergyT(DOE), toward éstablishing a
pennancnt geologic pépository for SNF- at-Yucca Mountain, Ne{/ada, the timing of
 licensing and constructing that faéiljty:‘ remains uncertéin. :Prudent cognizance of that- f

'unc';enainty counsels dis.apﬁroval;of the proposed leéée.-’,.-, .

‘, ) | The pr:lear Wgste Policy Act'of 1982 (N WPA), as. arne_nded,s.-9 established the
process for loéating, constrﬁcﬁng, operating and closing a national permanent geologic
repository for high level radioactive waste and SNF. Under NWPA,_ the. DOEis

’ .responsible fqr obtaining’ a licénsé _frdm the NRC,;then Cons'tf’pctxing“éxifc'l operating the

i

395 CFR 162.617
25 CFR 162.619
¥ 42 U.S.C. 10101 et seq.
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‘repository.”®  Following thé‘r¢qﬁirement‘s of the NWPA', the DOE' Secrétaﬁ‘y
... recommended Yucca Mountain to the President as the sité of the nation’g ’permaﬁerit SNF :
| aisposal facility. ThePr’eéiden’t then rec'ommendéd-YUcca-Méuntair’i to the Congress,
i which approved. that site by jfoint—res‘olutiori in 2002.* V'Wh.ilé"Ylfri'cca Mountiin is clearly
the intended site of the perman‘eht repository, the date _Yucfca Mountain will bégin
receiving SNF remains uncertain. "+ - =". @ - . |
‘That unceftéintyi is enshrinedin the puiblic recqrd in the NRC’s Waste Confidence
Decisions. In 1984, two years:after Cohgress passed the NWPA, NRC issued ifs first
Waste Confidence Decisidn'.“f’Thé«‘puxpta‘S‘ee’df"’Ehat decision was to “assess its degree of
confidence:that radiocactive wastes produced by?'r‘mél.‘ear' facilities will be safely dispos.ed’
of, to determine when such disposal would be available, and whether such wastes can be
safely stored until they. are.safely. di'sI')osec'l;c'if.”f’?3 . 'A'fté'rla h‘eeirixi’é and notice and | .
comment mlémaldng, the ‘NR.C, issued five findings,* -inc’-luding-a finding that one or
more permanen’? disposal repesitories: for ‘such’ waste would be ‘available by the years
2007 - 2009. Aéknoivledgingithat'- its conchisions on Waiste'5011fidénce could change due
to any number of unexpected intervéning'("ever;té, tﬁé NRC commitied to review its
- Decision every ﬁve‘years unti} & permanent 'rep@sitc}rsf for high-level radioactive waste

‘

and SNF becamne available.

942 U.S.C. 2011 ef seq.

*I'See Yucca Mountain Development Act, Pub. L. No. 107-200, 116 Stat. 735.(2002) ,:
“2 49 FR'34658. The 1984 Waste Confidence Decision was issued as the result of a remand to the NRC
from the U.S. Court of Appeals for the D.C. Circuit after an appeal from NRC’s 1977 decision to deny a
petition for rulemaking to determine whether radioactive wastes generated in nuclear power reactors can be
disposed of without undue risk to pubic health and safety and to refrain from granting pendmg or future
requests for reactor operating licenses until such finding of safety was made.

* 49 FR 38472

* These five findings were codified, after issuance of a final rule, at 10 CFR 51:23.

27



The NRC issued its next Waste Confidence Decision in 1990,:afﬁnning or
ehangip._g only slightly four of the five findings from the 1984 -D,eei_sio_n.v Regarding’th.e
likelihC)od and timing of a_.permaneritjge_oiogi_cal.-repository,_ h_ewever; the N-RC : |
significantly revised its earlier assessment tliaf such a facility woi}ld be available in the
years2007-2009: .. o e . R o

:'Ihe"Corr;vmisaion finds reasonaple as‘s,ugap‘ce that at least one mined -

geolo gic,:.repcisit_()gy inriil‘be available within t«hveﬁrs_,_t quarter-of the 21% -

century...(emphasis added)®. = . oy
The Coiilmission_ also extended ,tl._ie; cycle of review from every-five yearsito .
every ten years. The rational for this extension was t-h’atf“'_.{.f; prejdictionsof R
repository availability are best expressed in terms of decades rather than-.g){‘e_ars L
(emphasis added).™® . | B
| The Commission’s 1999 Waste Confidence Decision restated: the.1990

prediction that a permanent;facility might be available sometime within the first

quarter of the 21st Century, biit cited nno ,ngpell_ing additional support for that

7

* T WY
.. toate ERER A N

coiitent_ieh_.‘i,
- As of the date of this ROD, fully seven years after the 1999 Waste .
Conﬁdence Decision predictions, the DOE has not submittéd a'license - Cae :

‘application for the permanent facility to the NRC,

* 55 FR 38474, Sep. 18, 1990
46 Id .
*7 64 FR 68005, Dec. 6, 1999
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-+ A prudent trustee-delegate can derive-no confidence from the p'ublic
1 record: (;lonstructidn?of Yucéa Mountain cguld Be'indeﬁ;“ﬁfely delayed 5yrfah§r
number-of faétOr’sg includ’iﬁg protracted ‘litiéatioﬁ (after éﬂ, NRC Té{c.erc)WIc_edgies =
i+ that “décades” are‘the most felevant wiit of time for pfediétiﬁg the completion -
date). Current legal structures that prevent additional license renewals could'::be "

. arﬁended‘to provide for SNF stordgé-atthe proposed ISFSI beyond the terfn of -

. the current licgnse and authorized tenewal perivd: - This ung:értz"iirﬁj con¢erning
when the SNF might leave.t.rust land, combined with the Secretary’s ‘practical
inability to remove or compel itsrétieval O‘ﬁbé?dép'osit:e‘dféh the 'reSe'rvatior_l;
counéel disapproval of the propased il'éziﬁéf—’ e
Conclusion CraL e R e SV B

For the reasons above, we disapprove the proposed 1easé 'énid"éhokos‘é the

no action alternative. - ~ Ao i s -
Bécause this decision is isstied by th’é‘:Assoéi’até*'Deputyl'Secre’taf'y of the' -
Depaftment of the Interior walﬁlling the fiitictiofis of the Assistant Secretary-Indian
Affairs, it is the final action of the i)epartment and effective irﬁmediateiy, uﬁdér 25

CCER.§220(c). e oo e T

SEP 87 2006.

Jantes E. Cason -

Associate Deputy Secretary
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