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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Lawrence G. McDade, Chairman

Nicholas G. Trikouros
Dr. Richard E. Wardwell

In the Matter of Docket No. 52-009-ESP
System Energy Resources, Inc. (SERI) ASLBP No. 04-823-03-ESP

(Early Site Permit for Grand Gulf ESP Site) October 12, 2006

NUCLEAR INFORMATION AND RESOURCE SERVICE, PUBLIC CITIZEN, AND
SIERRA CLUB REQUEST FOR ADMISSION OF LATE-FILED ENVIRONMENTAL
CONTENTION
INTRODUCTION AND SUMMARY
Pursuant to 10 C.F.R. §2.309, the Nuclear Information and Resource Service, Public

Citizen and Sierra Club, on behalf of its Mississippi Chapter (collectively “Requesting Parties”)
respectfully request permission to submit a late-filed environmental contention in this
proceeding. The Requesting Parties ask that the Atomic Safety and Licensing Board admit their
contention that the United States Court of Appeals’ recently issued mandate in San Luis Obispo
Mothers for Peace v. Nuclear Regulatory Commission, No. 03-74628 (9" Cir. September 12,
2006), be addressed in this proceeding and that a hearing be conducted. Specifically, the Ninth
Circuit Court of Appeals recently issued a mandate directing the Nuclear Regulatory
Commission (“NRC”) to address the ehvironmental impacts of a terrorist attack on a nuclear

facility pursuant to its obligations under the National Environmental Policy Act, 42 U.S.C.

§§4321-4437 (“NEPA”). The environmental impacts of a terrorist attack have not been



addressed in the NEPA documents for the Grand Gulf Early Site Permit. In light of the Ninth
Circuit’s mandate, the environmental review for the Grand Gulf ESP is now patently inadequate
and must be corrected.

FACTUAL AND PROCEDURAL BACKGROUND

On October 16, 2003, System Energy Resources, Inc. (SERI), a subsidiary of Entergy
Corporation,_ filed an early site permit (ESP) application with the Nuclear Regulatory
Commission (NRC), pursuant to Section 103 of the Atomic Energy Act and 10 CFR Part 52.
The site selected for the application is property co-located with the Grand Gulf Nuclear Station
near Port Gibsqn, Mississippi (the Grand Gulf ESP site). On May 3, 2004, pursuant to 10 C.F.R.
§ 2.309 and the Atomic Sa.fefy and Licensing Board's (ASLB's) initial Prehearing Order of
March 8, 2004, Petitioners the National Association for the Advancement of Colored People
(Claiborne County, Mississippi Branch) (NAACP), Nuclear Informat'ion and Resource Service
(NIRS), Public Citizen (PC), and the Mississippi Chapter of the Sierra Club (Sierra Club)

(collectively “Grand Gulf Petitioners”) submitted their contentions regarding SERI's application
for an ESP that would allow it to build and operate one or more new nuclear power plants on the
site of tﬁe Grand Gulf Unit 1 nuclear power plant. On May 14, 2004, Grand Gulf Petitioners
submitted errata to their contentions.

On August 6, 2004, the ASLB issued LBP-04-19, Memorandum and Order (Ruling on
Standing and Contentions), denyislg the Grand Gulf Petitioners’ request to be admitted as a party
to the proceeding. The ASLB ruled that while the Grand Gulf Petitioners had established their
standing to intervene, their request fof hearing was denied for failing to put forth a Htigable

contention pursuant to 10 C.F.R. § 2.309(f). On August 27, 2004, the Grand Gulf Petitioners



filed their Notice of Appeal of LBP-04-19 and Opening Brief. On January 18, 2005, the NRC
issued a Memorandum and Order affirming the Board’s decision in LBP-04-19.

On April 14, 2006, the NRC caused to be published in the Federal Register notice that the
environmental impact statement for the. Graﬁd Gulf ESP was filed. On June 2, 2006, the United
States Court of Appeals issued an opinion in San Luis Obispo Mothers for Peace v. Nuclear
Regulatory Commission, invalidating NRC’s omission of terrorism reviews from the NEPA
documentation relating to the Interim Spent Fuel Storage Installation at .Pacific Gas & Electric’s
Diablo Canyon Power Plant in San Luis Obispo, California. Féllowing the statutory period for
rehearing, the Ninth Circuit Court of Appeals issued its mandate in the case on September 12,
2006. (Docket sheet attached as Exhibit A).

CONTENTION

Contention

The U.S. Court of Appeals’ September 12, 2006 mandate in San Luis Obispo Mothers for
Peacev. Nuclear Regulatory Commission invalidates the NRC’s policy, applied in this
proceeding, that a NEPA analysis of a nuclear facility does not require a review of impacts
associated with a terrorist attack. Given the regulatory requirements outlined below, and the fact
that the record remains open in this proceeding, ASLB and NRC must comply with the Court of
Appeals’ mandate, admit the late-filed contention requested here, and correct its failure to
comply with NEPA. There is no question that such a contention is within the scope of this
proceeding, as ASLB and NRC have conducted a NEPA analysis of the Grand Gulf ESP, albeit

defective.



The NRC policy was embodied in a series of decisions including Private Fuel Storage,
L.L.C., CLI-02-25, 56 NRC 340 (2002); Duke Cogemc_z Stone & Webster, CLI-02-04, 56 NRC
335 (2002); Dominion Nuclear Connecticut, Inc., CLI-02-27, 56 NRC 367 (2002) and Duke
Energy Corp., CLI-02-26, 56 NRC 358 (2002). As a result of this nationwide policy, none of the
NEPA documents prepared for the Grand Gulf ESP addressed the impacts of a terrorist attack.

NRC’s now invalidated policy materially affected the scope of NEPA analysis conducted
for the Grand Gulf ESP. As noted in the Court of Appeals’ decision in San Luis Obispo Mothers
for Peace v. Nuclear Regulatory Commission, the ASLB acknowledged the materiality of the
terrorism issue “in light of the Commission’s ongoing ‘top to bottom’ review of the agency’s
safeguards and physical security programs.f’ Id., 449 F.3d 1016, 1022 (9" Cir. 2006). The Court
of Appeals further found that the NRC’s refusal to conduct a NEPA analysis of terrorism in the
context of nuclear licensing was “inconsistent with the government’s efforts and expenditures to
combat this type of terrorist attack against nuclear facilities.” Id. at 1030.

On May 4, 2004, the time the Requesting Parties filed their original contentions, the NRC
policy on omitting terrorism reviews from NEPA evaluations was established by the series of
2002 decisions cited above. Just 30 days ago the Ninth Circuit issued its mandate invalidating
this policy, in San Luis Obispo Mothers for Peace v. Nuclear Regulatory Commission. Exhibit
B. 'Accordingly, the information upon which this contention is based was not previously
available to the Requesting Parties, is méterially different than the information previously

available, and is being submitted in a timely fashion.



Pursuant to 10 C.F.R. 51.92, the NRC must prepare a supplement to a final
environmental impact statement when significant new information or circumstances arisg that
bear on the environmental impacts of the proposed agency action:

NRC staff will prepare a supplement to a final environmental impact statement for

which a notice of availability has been published in the Federal Register as

providedin § 51.118, if:

(1) There are substantial changes in the proposed action that are relevant to

environmental concemns; or

(2) There are significant new circumstances or information relevant to

environmental concerns and bearing on the proposed action or its impacts.

40 C.F.R. § 51.92 (a). In this proceeding, neither the draft nor final environmental
impact statements address the impacts of a terrorist attack. This omission results from
the NRC’s now-invalidated policy that, inter alia, such impacts are speculative and
unquantifiable. In light of the Ninth Circuit’s opinion and recent mandate in San Luis
Obispo Mothers for Peace v. Nuclear Regulatory Commission, such factual assertions are
no longer valid and a new assessment of impacts associated with terrorist attacks is
required under NEPA. See also Marsh v. Oregon Natural Resources Council, 490 U.S.

360, 374 (1989).



Four principal aspects of the Court of Appeals’ decision in San Luis Obispo
Mothers for Peace v. Nuclear Regulatory Commission apply with equal force to this
proceeding. In general, the NEPA analysis for the Grand Gulf ESP relied on precisely
the same type of policy rationales that the Court of Appeals rejected in San Luis Obispo
Mothers for Peace. For example, in response to public comments requesting such
review, the agency stated that such concerns were “remote and speculative.” See
Environmental Impact Statement for an early Site Permit (ESP) at the Grand Gulf ESP
Site (NUREG-1817) Final Report at pp. E-64-66 and E-102-03. These reasons mirror the
position invalidated by the Court of Appeals, and the Court’s reasoning is entirely
relevant to this proceeding. |

First, the Court of Appeals reversed the NRC’s position that “the possibility of a
terrorist attack is too far removed from the natural of expected consequences” of its
action. 449 F.3d at 1028. The Court rejected this position, finding that “the possibility of
a terrorist attack is not so ‘remote and highly speculative as to be beyond NEPA’s
requirements.” Id. at 1030-31. Similarly with respect to the safety of the Grand Gulf
facility, the possibility of a terrorist attack is not beyond NEPA’s requirements.

Second, the Court of Appeals rejected NRC’s contention that a NEPA terrorism
review would be “meaningless” because the risk is not “quantifiable.” Id. at 1032,
finding that “precise quantification of risk is not necessary to trigger NEPA’s
requirements, and even if it were, the NRC has not estéblished that the risk of a terrorist
attack is unquantifiable.” Id. This finding applies with equal force to the Grand Gulf

ESP analysis.



Third, the Court of App;eals rejected NRC’s argument that it had no duty to
conduct a “worst case” analysis under NEPA. ‘The Court found that, like the Requesting
Parties in this proceeding, all the petitioners sought was “an analysis of the range of
environmental impacts likely to result in the event of a terrorist attack.” Id. No such
analysis has been conducted for the Grand Gulf ESP.

Finally, the Court of Appeals rejected NRC’s assertion that security concerns
excuse it from NEPA compliance. Mindful of the importance of security concems, the
Court nonetheless found that NRC could balance the need for security with its NEPA
obligations. Id. at 1035. Siﬁli]arly here, the ASLB and NRC may conduct a terrorism
review of the Grand Gulf ESP that complies with NEPA while protecting sensitive
security information.
SATISFACTION OF LATE-FILED CONTENTION STANDARD

The Requesting Parties have good cause for submitting this request to admit their late-
filed contention. As discussed above, the mandate issued from the Court of Appeals on
September 12, 2006. Prior to this mandate, the binding law concerning NEPA review of terrorist
acts was that none was required. See Private Fuel Storage, L.L.C., CLI-02-25, 56 NRC 340
(2002). This has now changed and p-rovides good cause for the late-filed contention. Good
cause also exists in that the applicable regulatory requirements expressly require additional
NEPA documentation in situations such as are present here, when the factual and legal
underpinnings of NRC’s policy to omit terrorism reviews have been invalidated by a Court of

Appeals.



The Requesting Parties have standing to participate in this proceeding. Although it
previously denied their original contentions, the ASLB expressly found that tﬁe Requesting
Parties have standing to participate. Systems Energy Sources, Inc. (Early Site Permit for Grand
Gulf ESP Site), LBP-04-19, 60 NRC 277, 287-88 (2004), aff 'd on othe;' grounds, CLI-05-04, 61
NRC 10 (2005). |

As the ASLB found in the Systems Energy Sources, Inc. order referenced immediately
above, the Requesting Parties have documented the following property interests by sworn
affidavits: the Nuclear Information and Resource Service has three members who live within
fifty miles of the Grand Gulf site, one of whom lives as close as five miles from the site; Public
Citizen has three members who live within fifty miles of the Grand Gulf site, one of whom lives
as close as thirty-five miles from the site; and Sierra Club has four members who live within fifty
miles of tﬁe Grand Gulf site, all four of whom live as close as twenty miles from the site. /d. at
pp. 8-9.

in the absence of NEPA compliance consistent with the Court of Appeals’ mandate, any
order entered in this proceeding will affect tﬁe requesting Parties’ interests’ adversely. The
Requesting Parties have members whose informational rights under NEPA would be denied
absent a proper terrorism review. In addition, because these members live and work in proximity
to the pfoposed Grand Gulf facility, their safety and health interests would be a.ffected adversely
by virtue of the NRC’s failure to conduct a thorough and legally adequate assessment of the
impacts associated with a terrorist attack and corresponding mitigation measures and alternatives

-that would prevent or lessen such impacts.



There are no other means by which the Requesting Parties interests may be protected.

- This proceeding is the sole vehicle for NRC’s NEPA review of the Grand Gulf ESP. The
impacts associated with terrorist attacks on this location are not being addressed by other federal
agencies, and this proceeding is the sole and appropriate forum in which to vindicate the
Requesting Parties’ interests.

There are no existing parties to this proceeding who will represent the' Réquesting
Parties’ interests adequately. The Requesting Parties are the only parties pursuing the issue of
NRC'’s NEPA compliance as it relates to terrorism reviews.

The Requesting Parties’ participation will broaden and delay this proceeding, but this is a
positive aspect of admitting the late-filed contention, as it will ensure the NRC’s compliance
with NEPA Indeed, the NRC’s recent order in In the Matter of Amergen Energy Company, LLC
(License Renewal for Oyster Creek Nuclear Generating Station), No. 50-0219-LR (Sept. 6,
2006), acknowledges the ramifications of the San Lui§ Obispo Mothers for Peace v. Nuclear
Regufatory Commission decision, but postpones its consi&eration of the issue, pending possible
Supreme Court review. It would be anomalous for NRC to et;ter an order in this proceeding
while simultanéously leaving the record open in other proceedings to consider exactly the same |
issue.

Finally, the Requesﬁng Parties’ participation in this proceeding will undoubtedly ensure
the development of a sound record in this proceeding. The Requesting Parties bring the recent
Court of Appeals mandate in San Luis Obispo Mothers for Peace v. Nuclear Regulatory
Commission to bear on this' proceeding. In light of that Court’s recent mandaté, the» record in this
proceeding is patently unsound, as it omits terrorism reviews pursuant to a now-invalidated NRC

policy. As noted above, even the NRC recognizes that its record in the In the Matter of Amergen



Energy Company may need supplementation pending possible Supreme Court review of the San
Luis Obispo Mothers for Peace v Nuclear Regulatory Commission mandate. Again, it would be
utterly anomalous for the ASLB and NRC to reach a decision in this proceeding based on the
incomplete record now before the agency.
CONCLUSION

For the foregoing reasons, the ASLB should grant the Requesting Parties request to admit
their late-filed contention, admit them as parties to this proceeding, and conduct a hearing on the
issue of whether a terrorism review is required under NEPA in light of the Court of Appeals’
mandate in San Luis Obispo Mothers for Peace v. Nuclear Regulatory Commission, No. 03-
74628 (9™ Cir. September 12, 2006).

The undersigned is the designated joint representative for the Requesting Parties.

Dated: October 12, 2006

Respectfully submitted,

fr G

Pat Gallagher
Director of Environmental Law
Sierra Club '
85 Second Street, 2nd Floor
San Francisco, CA 94105
415-977-5709

"415-977-5793 (fax)
pat.gallagher@sierraclub.org
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USCA9 Docket Sheet for 03-74628 Page 7 of 7

6/2/06

6/15/06

6/30/06

7/5/06

7/6/06
7/7/06
8/25/06

9/12/06

11/23/05 re: This letter is in response to a 11/17/05,
letter from Charles Mullins, csl for the NRC, (PANEL)
{03-74628] (wp)

FILED OPINION: GRANTED in part; Denied in part; REMANDED (
Terminated on the Merits after Oral Hearing; Remanded;
Written, Unsigned, Unpublished. Stephen R. REINHARDT;
Sidney R. THOMAS, author; Jane A. Restani. ) FILED AND
ENTERED JUDGMENT. [03-74628] 7/24/06 (wp)

Filed Petitioner San Luis Obispo Moth bill of costs, served
on 6/14/06 [03-74628] (wp)

Filed respondents®' NRC, USA motion to extend time to file
petition for rehearing until 8/31/06 [03-74628] served on
6/30/06 [5876371] FAXED PANEL (gail) .

Filed order ( Sidney R. THOMAS, ): Respondent's motion for

a 45 day extension of time within which to file a petition

for rehearing is hereby GRANTED. Respondent's petition for
rehearing and/or pet for rehearing en banc is due 8/31/06.
Aty notified. (FAXED TO PANEL) [03-74628] (tm)

Filed Petitioner San Luis Obispo Moth response petitioner's
response to NRC's motion for ext of time to file a petition
for rehearing. (PANEL) served on 7/5/06 [03-74628] (wp)

Filed Respondent NRC reply to petitioner's response to the
motion for an ext of time to file a petition for rehearing
(PANEL) served on 7/6/06 ([03-74628] (wp}

Received letter from the Supreme Court dated 8/22/06 re:
The application for an ext to file a writ of cert is
granted. The time is extended to 9/29/06. [03-74628] (wp)

MANDATE ISSUED [03-74628] (wp)

Docket as of September 12, 2006 11:15 pm Page 8
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449 F.3d 1016

Page 1

Nuclear Reg. Rep. P 20,669, 449 F.3d 1016, 36 Envtl. L. Rep. 20,101, 2006 Daily Journal D.A.R. 6822, 62 ERC

1801, 06 Cal. Daily Op. Serv. 4626

(Cite as: Nuclear Reg. Rep. P 20,669, 449 F.3d 1016)

(o
Briefs and Other Related Documents
United States Court of Appeals,Ninth Circuit.
SAN LUIS OBISPO MOTHERS FOR PEACE;
Santa Lucia Chapter of the Sierra Club; Peg Pinard,
Petitioners,
Pacific Gas and Electric Company, Intervenor,
v.
NUCLEAR REGULATORY COMMISSION;
United States of America, Respondents.
No. 03-74628.

Argued and Submitted Oct. 17, 2005.
Filed June 2, 2006.

Background: Nuclear Regulatory Commission
(NRC) approved electrical utility's application for
proposed interim spent fuel storage installation. Cit-
izen's group petitioned for review.

Holdings: The Court of Appeals, Thomas, Circuit
Judge, held that:

(1) NRC did not violate Atomic Energy Act (AEA)
or its implementing regulations by not addressing
each argument made by group in rejection of group's
contentions in petition for review;

(2) denial of hearing by NRC did not violate hearing
provisions of AEA;

(3) licensing board could not hear challenges to NRC
rules;

(4) NRC's reliance on its own prior opinions did not
violate notice and comment provisions in Adminis-
trative Procedures Act (APA); and

{5) NRC's categorical refusal under NEPA, to con-
sider environmental effects of terrorist attack on pro-
posed interim spent fuel storage installation or Diablo
Canyon nuclear facility in general, was not reason-
able.

Petition granted in part.

West Headnotes
{11 Environmental Law 149E €577

149E Environmental Law
149EXII Assessments and Impact Statements

149EkS577 k. Duty of Government Bodies to

Consider Environment in General. Most Cited Cases

NEPA imposes on federal agencies procedural re-

quirements that force consideration of the environ-

mental consequences of agency actions. National En-

vironmental Policy Act of 1969, § 2 et seq., 42

US.CA §432] et seq.
[2] Environmental Law 149E €589

" 149 Environmental Law

J49EXII Assessments and Impact Statements
149EKk584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compliance
with Requirements
149EKS89 k. Significance in General. Most
Cited Cases
Under NEPA, when an agency considers the environ-
mental consequences of its actions, if an environ-

-

mental assessment (EA) does not lead to the conclu-

sion that a finding of no significant impact (FONSI)
is warranted, an agency remains obligated to prepare
an environmenta! impact statement (EIS). National
Environmental Policy Act of 1969, § 102(2XC), 42
US.CA, § 43320QXC); 40 CER. §8 150].4(e),
1508.13.

[3] Electricity 145 €8.7(2)

145 Electricity
145k8.7 Nuclear Power

145k8.7(2) k. Environmental and Safety Con-
siderations. Most Cited Cases
‘Nuclear Regulatory Commission (NRC) did not viol-
ate AEA or its implementing regulations by not ad-
dressing each argument made by citizen's group in re-
jection of group's contentions in petition for review
with regard to approval of electrical utility's applica-
tion for proposed interim spent fuel storage installa-
tion; although NRC regulations were specific and de-
manding in what they required of petitioners, regula-

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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tions required timely decision from NRC but did not
require NRC to explain its decisions in any particular
manner. Atomic Energy Act of 1954, §§ 161(p), 189,
42 US.CA., §8 2201(p), 2239; I0CER. § 2.309.

[4] Environmental Law 149E €492

149E Environmental Law
149EX Radiation and Nuclear Materials
149Ek492 k. Administrative Agencies and Pro-
ceedings. Most Cited Cases
Denial of hearing by Nuclear Regulatory Commis-
sion (NRC), on issue of whether NEPA required con-
sideration of environmental effects of terrorist attack
on interim spent fuel storage installation, did not viol-
ate hearing provisions of Atomic Energy Act (AEA),
since agency rejected contentions as contrary to prior
decision; although petitioner claimed to have new
evidence, NRC was not required to grant hearing on
issue it already had addressed. Atomic Energy Act of
1954, § 1 et seq., 42 U.S.C.A, § 2011 et seq; National
Environmental Policy Act of 1969, § 2 et seq., 42

US.CA, §432] et seq.
[5] Electricity 145 €58.7(2)

145 Electricity
145k8.7 Nuclear Power

145k8.7(2) k. Environmental and Safety Con-
siderations. Most Cited Cases
Atomic Energy Act (AEA) and its implementing reg-
ulations did not require Nuclear Regulatory Commis-
sion (NRC) to grant hearing on security measures ad-
opted for entire Diablo Canyon nuclear power com-
plex on allegations in proposed interim spent fuel
storage installation licensing proceeding that existing
NRC regulations were “‘grossly inadequate to protect
against terrorist attack, and therefore must be supple-
mented by additional requirements,” since licensing
board could not hear challenges to NRC rules and pe-
titioners otherwise did not use available procedures
for initiating rulemaking. Atomic Energy Act of
1954, § 1 et seq., 42 US.C A, § 201] et seq; National
Environmental Policy Act of 1969, § 2 et seq., 42

US.CA, §432] et seq.

[6]1 Administrative Law and Procedure 15A €=
473

15A Administrative Law and Procedure
13AI1V Powers and Proceedings of Administrative
Agencies, Officers and Agents
1SAIV(D) Hearings and Adjudications
15Ak469 Hearing
15Ak473 k. Full, Open and Fair Hearing.

- Most Cited Cases

An agency cannot by rule presumptively eliminate a
material issue from consideration in a hearing peti-
tion. '

[71 Environmental Law 149E €-°492

149E Environmental Law
149EX Radiation and Nuclear Materials
149Ek492 k. Administrative Agencies and Pro-
ceedings. Most Cited Cases
When presented with proposed contention by cit-
izen's group, which sought environmental impact
statement (EIS) to analyze impacts of possible terror-
ist acts at proposed interim spent fuel storage installa-
tion, Nuclear Regulatory Commission's (NRC) reli-
ance on its own prior opinions, in its decision that
NEPA did not require consideration of environmental
impacts of terrorism, did not violate notice and com-
ment provisions in Administrative Procedures Act
(APA), since agency had discretion to use adjudica-
tion to establish binding legal norm and NRC's de-
cision was based upon prior similar legal conclusion.
S USCA 8§ 553(b, ¢); National Environmental
Policy Act of 1969, § 2 etseq., 42 US.CA §432] et

seq.
[81 Environmental Law 149E €~5595(6)

149E Environmental Law A
149EX]I Assessments and Impact Statements

149Ek584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compliance
with Requirements

J49EkS95 Particular Projects
149EkS95(6) k. Waste; Hazardous Ma-

terials. Most Cited Cases
Nuclear Regulatory Commission’s (NRC) categorical
refusal, under NEPA, to consider environmental ef-
fects of terrorist attack on proposed interim spent fuel
storage installation or Diablo Canyon nuclear facility
in general, on basis that terrorist attacks were “remote

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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and highly speculative,” was not reasonable, since re-
fusal was inconsistent with- government's efforts and
expenditures to combat that type of attack against
nuclear facilities, NRC undertook “top to bottom” se-
curity review against that same threat, and NRC was
required under its own formulation of rule of reason-
ableness to make determinations that were consistent
with its policy statements and procedures. National
Environmental Policy Act of 1969, § 2, 42 US.CA.
§4321.

[9] Environmental Law 149E €~5595(6)

149E Environmental Law
149EXI] Assessments and Impact Statements
" 149EkS84 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compliance
with Requirements )
149EKk595 Particular Projects
149Ek595(6) k. Waste; Hazardous Ma-
terials. Most Cited Cases
Nuclear Regulatory Commission's (NRC) categorical
refusal, under NEPA, to consider environmental ef-
fects of terrorist attack on proposed interim spent fuel
storage installation or Diablo Canyon nuclear facility
in general, on basis that risk of terrorist attack could
not be adequately determined, was not reasonable,
since agency in other contexts did not view risk of
terrorist attacks to be insignificant, precise quantifica-
tion of risk was not necessary to trigger NEPA's re-
quirements, agency did not adequately show that risk
of terrorist act was unquantifiable, and it was possible
to conduct low probability-high consequence analys-
is. National Environmental Policy Act of 1969, § 2 et

seq., 22 U.5.C.A, §432] et seq.
[10] Environmental Law 149E €588

149E Environmental Law
149EXI] Assessments and Impact Statements
J49EkS584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compliance
with Requirements ’
149EkS88 k. Impacting Human Environ-
ment. Most Cited Cases '
An agency may not eliminate a possible environ-
mental consequence from analysis under NEPA by
labeling the risk as “unquantifiable.” National Envir-

onmental Policy Act of 1969, § 2 et seq., 42 US.C.A.
$432] et seq.

[111 Envirecnmental Law 149E €=>595(6)

149E Environmental Law
J49EXII Assessments and Impact Statements

149Ek584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compliance
with Requirements

149EkS93 Particular Projects
J49EKk595(6) k. Waste; Hazardous Ma-

terials. Most Cited Cases ‘
Nuclear Regulatory Commission (NRC) was not re-
lieved of its responsibility under NEPA to conduct
analysis of range of environmental impacts likely to
result in event of terrorist attack on proposed interim
spent fuel storage instatlation, on basis that it was not
required to conduct “worst-case™ analysis, since as-
sessment of environmental impact of terrorist attack
could not be equated with demand for worst-case
analysis; worst-case analysis was not defined solely
by low probability of occurrence of events analyzed,
but also by range of outcomes of those events. Na-

. tional Environmental Policy Act of 1969, § 2 et seq.,

42 USCA. § 432] et seq; 40 CER, § 1500.] et

seq. :
[12] Environmental Law 149E €-5595(6)

149E Environmental Law
149EXII Assessments and Impact Statements

149EKk584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compliance
with Requirements

149EkS595 Particular Projects
149EKkS595(6) k. Waste; Hazardous Ma-

terials. Most Cited Cases
Security concerns associated with proposed interim
spent fuel storage installation did not excuse Nuclear
Regulatory Commission (NRC) from complying with
NEPA's requirements; sensitive security considera-
tions could permit or require modification of some of
NEPA procedures, but they did not result in some
kind of NEPA waiver, National Environmental
Policy Act of 1969, § 2 et seq., 42 U.S.C.A, § 432] et

seq.
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*1019 Diane Curran, Harmon, Curran, Spielberg &
Eisenberg, L.L.P., Washington, D.C., for the petition-
ers.

Charles E. Mullins, United States Nuclear Regulatory
Commission, Washington, D.C., for the respondents.
David A. Repka, Winston & Strawn, L.L.P., Wash-
ington, D.C., for respondent-intervenor PG & E.
Sheldon L. Trubatch, Esq., Offices of Robert K,
Temple, Esq., Chicago, IL, for amicus San Luis
Obispo County.

Kevin James, California Department of Justice, Oak-
land, CA, for amicus States of California, Massachu-
setts, Utah and Washington.

Jay E. Silberg, Shaw Pittman, L.L.P., Washington,
D.C., for amicus Nuclear Energy Institute.

On Petition for Review of an Order of the Nuclear
Regulatory Commission. NRC No. CLI-03-01; CLI-
02-23.

Before REINHARDT and f‘ EBMAS, Circuit Judges,
and JANE A, RESTANI, Chief Judge, United
States Coun of International Trade.

EN* The Honorable Jane A, Restani, Chief
Judge, United States Court of International
Trade, sitting by designation.

THOMAS, Circuit Judge.

This case presents the question, inter alia, as to
whether the likely environmental consequences of a
potential terrorist attack on a nuclear facility must be
considered in an environmental review required un-
der the National Environmenta! Policy Act. The
United States Nuclear Regulatory Commission
(“NRC”) contends that the possibility of a terrorist at-
tack on a nuclear facility is so remote and speculative
that the potential consequences of such an attack
need not be considered at all in such a review. The
San Luis Obispo Mothers for Peace and other groups
disagree and petition for review of the NRC's approv-
al of a proposed Interim Spent Fuel Storage Installa-
tion. We grant the petition in part and deny it in part.

I

The NRC is an independent federal agency estab-
lished by the Energy Reorganization Act of 1974 to
regulate the civilian use of nuclear materials. Inter-

venor Pacific Gas and Electric Company (“PG & E™)
filed an application with the NRC under 10 C.F.R.
Part 72 for a license to construct and operate an Inter-
im Spent Fuel Storage Installation (“Storage Installa-
tion”*1020 or “ISFSI”) at PG & E's Diablo Canyon
Power Plant (“Diablo Canyon™) in San Luis Obispo,
California. The NRC granted the license. The ques-
tion presented by this petition for review is whether,
in doing so, the NRC complied with federal statutes
including the National Environmental Policy Act of
1969 (“NEPA™), 42 U.S.C. 88 432]-4437, the Atom-
ic Energy Act of 1954 (“AEA™), 42 USC, §8§
2011-2297g, and the Administrative Procedure Act

(“APA™), 3US.C, 88 551-706.

NEPA establishes a “national policy [to] encourage
productive and enjoyable harmony between man and
his environment,” and was intended to reduce or
eliminate environmental damage and to promote “the
understanding of the ecological systems and natural
resources important to” the United States. Dept. of
T Pub. Citizen, 541 U.S. 752, 756. 124 S.C
2204, 159 L.Ed.2d 60 (2004) (quoting 42 US.C. §
4321). The Supreme Court has identified NEPA's
“twin aims” as “plac[ing] upon an agency the obliga-
tion to consider every significant aspect of the envir-
onmental impact of a proposed action[, and] en-
sur{ing] that the agency will inform the public that it
has indeed considered environmental concerns in its
decisionmaking process.” Baltimore Gas & Elec, Co,
v. Natural Res. Def. Council, Inc., 462 U.S, 87, 97,
103 S.Ct. 2246, 76 L.Ed.2d 437 (1983).

[1]1 Rather than mandating particular results, NEPA
imposes on federal agencies procedural requirements
that force consideration of the environmental con-
sequences of agency actions. Pub, Citizen, 541 U.S,
at 756, 124 S.Ct 2204, At NEPA's core is the re-
quirement that federal agencies prepare an environ-
mental impact statement (“EIS”), or:

include in every recommendation or report on pro-
posals for legislation and other major Federal actions
significantly affecting the quality of the human envir-
onment, a detailed statement by the responsible offi-
cial on-(i) the environmental impact of the proposed-
action, (ii) any adverse environmental effects which
cannot be avoided should the proposal be implemen-
ted, (iii) alternatives to the proposed action, (iv) the

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



449 F.3d 1016

Page §

Niclear Reg. Rep. P 20,669, 449 F.3d 1016, 36 Envtl. L. Rep. 20,101, 2006 Daily Journal D.A.R. 6822, 62 ERC

1801, 06 Cal. Daily Op. Serv. 4626 _
(Cite as: Nuclear Reg. Rep. P 20,669, 449 F.3d 1016)

relationship between local short-term uses of man's
environment and the maintenance and enhancement
of long-term productivity, and (v) any irreversible
and irretrievable commitments of resources which
would be involved in the proposed action should it be
implemented.

Id_at 757, 124 S.Ct 2204 (quoting 42 US.C. §
4332QXCY.

[2]1 As an alternative to the EIS, an agency may pre-
pare -a more limited environmental assessment
(“EA”) concluding in a “Finding of No Significant
Impact” (“FONSI”), briefly presenting the reasons
why the action will not have a significant impact on .
the human environment. [d, _at 757-38. 124 S.Ct
2204 (citing 40 CER, §8 1501.4(e), 1508.13). If,
however, the EA does not lead to the conclusion that
a FONSI is warranted, the agency remains obligated
to prepare an EIS. [d, at 757, 124 S.Ct. 2204,

While NEPA requires the NRC to consider environ-
mental effects of its decisions, the AEA is primarily
concemed with setting minimum safety standards for
the licensing and operation of nuclear facilities. The
NRC does not contest that the two statutes impose in-
dependent obligations, so that compliance with the
AEA does not excuse the agency from its NEPA ob-
ligations. The AEA lays out the process for consider-
ation of the public health and safety aspects of nucle-
ar power plant licensing, and requires the NRC to de-
termine whether the licensing and operation of a pro-
posed facility is “in accord with the *1021 common
defense and security and will provide adequate pro-
tection to the health and safety of the public.” 42

U.S.C. §2232(a).

The NRC is not, however, required to make this de-
termination without assistance; federal law provides a
framework for hearings on material issues that inter-
ested persons raise by specific and timely petition. 42
US.C. § 2239(a); 10 C.ER. 8§ 2.308-348; 5 US.C,
§8 551-706. The initial hearing is held before a three-
person Atomic Safety and Licensing Board
(“Licensing Board™). ]0 CER, § 2.321. The Licens-
ing Board's findings and decision constitute the
agency's initial determination, although a party may
file a petition for review with the Commission within

15 days of the Licensing Board's decision. |0 CER.
§ 2.34]. If the petition is granted, the Commission
specifies the issues to be reviewed and the parties to
the review proceedings, 10 CER, § 2.341(c)(1), and
renders a final decision. 10 CER, § 2.344. A party
may then petition this court for review of the Com-
mission's final decision. 28 U.S.C, § 2344,

H

With this general statutory background, we tumn to
the facts underlying the petition for review. On
December 21, 2001, PG & E applied to the NRC pur-
suant to 10 C.F.R. Part 72 for a license to construct
and operate a Storage Installation at Diablo Canyon.
The Storage Installation would permit the necessary
and on-site storage of spent fuel, the byproduct of the
two nuclear reactors at that site. PG & E expects to
fill its existing spent fuel storage capacity at Diablo
Canyon sometime this year. Therefore, unless addi-
tional spent fuel storage capacity is created, the Di-
ablo Canyon reactors cannot continue to function
beyond 2006.

PG & E proposes to build a dry cask storage facility.
The basic unit of the storage system is the Multi-
Purpose Canister (“Canister’), a stainless steel cylin-
der that is filled with radioactive waste materials and
welded shut. The Canisters are loaded into concrete
storage overpacks that are designed to permit passive
cooling via the circulation of air. The storage casks,
or the filled Canisters loaded into overpacks, are then
placed on one of seven concrete pads. The Storage
Installation would house a total of 140 storage casks,
2 more than the 138 projected to be required for stor-
age of spent fuel generated at Diablo Canyon through
202s.

. On April 22, 2002, the NRC published a Notice of

Opportunity for Hearing. Under the regulatory
scheme, interested parties could then request a hear-
ing or petition for leave to intervene. 10 CER, §
2.309(a). A written hearing request, which must con-
tain the contentions the party wants litigated at the
hearing, will be granted if the petitioner has standin
and has posed at least one admissible contention.

I
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ENL. In order to be admissible, a contention
must; be set forth with particularity, 10
CER. & 2.309(N(1);, provide a specific
statement of the disputed issue of law or
fact, 10 CE.R, § 2.309(A(1)i); provide the
basis for the contention, 10 CER. §
2.309(N(1)(ii); demonstrate that the issue is
within the scope of the proceeding, 10
CER. § 2.309(N(1)Gii); demonstrate that
the issue is material to the findings the NR

must make, 10 CER. § 2.300(N(1Xiv);
provide supporting references and expert
opinions, 10 CER. § 2.309(N(1Xv); and
provide sufficient information to show the
existence of a genuine issue of law or fact,

On July 19, 2002, the San Luis Obispo Mothers for
Peace, a non-profit corporation concerned with Di-
ablo Canyon's local impact, the Sierra Club, a non-
“profit corporation concemed with national environ-
mental policy, and Peg Pinard, an individual*1022
citizen, (collectively “Petitioners™) submitted a hear-
ing request and-a petition to intervene, asserting con-
tentions for admission.

In Licensing Board Proceeding LBP-02-23, 56 NRC
413 (“LBP 02-23"), the Atomic Safety and Licensing
Board addressed the admissibility of the July 19 peti-
tion's five Technical and three Environmental Con-
tentions. One Technical Contention, TC-1, deal-
ing with the state of PG & E's finances, was deemed
admissible; the acceptance of at least one contention
meant that the petition was granted. Although the Li-
censing Board deemed two Environmental Conten-
tions, EC-1, dealing with the failure to address envir-
onmental impacts of terrorist or other acts of malice

or insanity, and EC-3, dealing with the failure to -

evaluate environmental impacts of transportation of
radioactive materials inadmissible, the Licens-
ing Board nonetheless referred the final ruling as to
the admissibility of these two contentions to the
NRC, “in light of the Commission's ongoing ‘top to
bottom’ review of the agency's safeguards and phys-
ical security programs.” 56 NRC at 448.

EN2. Technical Contention Number One
(“TC-1") alleged Inadequate Seismic Ana-

lysis. TC-2 alleged PG & E's Financial
Qualifications Are Not Demonstrated. TC-3
alleged PG & E May Not Apply for a Li-
cense for a Third Party. TC-4 alleged Failure
to Establish Financial Relationships
Between Parties Involved in Construction
and Operation of Installation. TC-5 alleged
Failure to Provide Sufficient Description of
Construction and Operation Costs. Environ-
mental Contention Number One (“EC-17)
alleged Failure to Address Environmental
Impacts of Destructive Acts of Malice or In-
sanity. EC-2 alleged Failure to Fully De-
scribe Purposes of Proposed Action or to
Evaluate All Reasonably Associated Envir-
onmental Impacts and Alternatives. EC-3 al-
leged Failure to Evaluvate Environmental Im-
pacts of Transportation.

EN3, Because the Storage Installation is not
a permanent repository, this contention as-
sumes the eventual transport of the materials
stored there to a permanent site. Among the
materials submitted to support the conten-
tion were some dealing with possible terror-
ist or other malicious attacks on the spent
fuel while in transit. The ruling on the con-
tention was “referr(ed] ... to the Commission
to the extent terrorism and sabotage matters
are proffered in support of its admission.” 36
NRC at 453

In & memorandum and order, CLI-03-1, 37 NRC 1
(“CLI 03-01”), the NRC accepted the Licensing
Board's referral of its decision to reject the environ-
mental contentions related to terrorism. Although the
Commission affirmed the Licensing Board's rejection
of the contentions, it based its decision on a different
rationale. The NRC relied on four prior decisions in
which it held that the NEPA does not require a terror-
ism review. These decisions, most particularly
(2002), outlined four reasons for this holding: (1) the
possibility of terrorist attack is too far removed from
the natural or expected consequences of agency ac-
tion to require study under NEPA; (2) because the
risk of a terrorist attack cannot be determined, the
analysis is likely to be meaningless; (3) NEPA does
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not require a “worst-case” analysis; and (4) NEPA's
public process is not an appropriate forum for sensit-
ive security issues. The NRC concluded:

EN4, Those cases include: Private Fuel
Storage. LL.C. CLI-02-25. 56 NRC 340
(2002) (Storage Installation); Duke Cogema
s ¢ Wet Mixed Oxide Fuel Fabric-

ion_Facility), CLI-02-24. 56 NRC 335
2002); Dominion Nuclear Connecticut, Inc,
NRC 367 (2002); and Duke Energy Corp,
NRC 358 (2002). All four cases were de-

- cided on December 18, 2002.

Our decision today rests entirely on our understand-
ing of NEPA and of what means are best suited to
dealing with terrorism. Nonetheless, our conclusion
#1023 comports with the practical realities of spent
fuel storage and the congressional policy to encour-
age utilities to provide for spent fuel storage at react-
or sites pending construction of a permanent reposit-
ory. Storage of spent fuel at commercial reactor sites
offers no unusual technological challenges. Indeed, it
has been occurring at Diablo Canyon for many years
and will continue whether or not we license the pro-
posed Installation.

STNRC at 7.

In September of 2002, prior to the NRC's decision on
the first petition, Petitioners submitted a second peti-
tion, this time requesting -suspension of the Storage
Installation licensing proceeding pending compre-
hensive review of the adequacy of Diablo Canyon's
design and operation measures for protection against
terrorist attack and other acts of malice or insanity.
Unlike the July 19 petition, this one addressed secur-
ity measures for the entire Diablo Canyon complex,
not merely the Storage Installation. Petitioners ex-
plained that 10 CER. § 2,333, which prohibits chal-
lenges to any NRC rule or regulation in an adjudicat-
ory proceeding involving initial or renewal licensing,
prevented the raising of contentions contesting the
adequacy of NRC safety requirements protecting
against terrorist or other malicious attacks on the en-
tire complex in the July 19 Petition. Petitioners also

stated that ]0 CFER. § 72 32 prevented them from

raising emergency planning contentions in the earlier

" petition. Thus, Petitioners insisted that the second pe-

tition *“d[id] not constitute a request for rulemaking,
nor ... for enforcement action,” and instead defined it,
without reference to any particular hearing-granting
provision of the regulations, as “a request for actions
that are necessary to ensure that any licensing de-
cision made by the Commission with respect to the
proposed Diablo Canyon Installation complies with
the Commission's statutory obligations under the
Atomic Energy Act.” ’

In 2 memorandum and order,_CLI-02-23, 56_NRC
230 (“CLI 02-23"), the NRC denied the September
2002 petition. Because the petition did not, according

* to the NRC, “fit comfortably in any specific category,

[the Commission] treat{ed] it as a general motion
brought under th%ﬁooedural requirements of 10
CFR. § 2.730. In rejecting the petition, the
Commission reasoned that by not suspending operat-
ing licenses at installations and power plants follow-
ing the September 11, 2001 terrorist attacks, it had
demonstrated its implicit conclusion that the contin-
ued operation of these facilities neither posed an im-
minent risk to the public health, nor was inimical to
the common defense. Further, the Commission con-
cluded that because it had already initiated a thor-
ough review of its safeguards and physical security
program, there was no reason to suspend the Diablo
Canyon licensing proceeding to address the terror-
ism-related concerns raised by the Petitioners. It
stated that “[t]here certainly is no reason to believe
that any danger to public health and safety would res-

~ ult from mere continuation of this adjudicatory pro-

ceeding,” given that the proceeding was in its initial
stages, that construction was not scheduled to begin
for several years, and that the Petitioners would be
able to comment on any changes in the rules resulting
from the Commission's ongoing review of terrorism-re-
lated matters if and when they were to occur.

ENS., Since renumbered as |0 CFR. §
2.323, this regulation provides, simply, for
“motions”.

In a memorandum and order, CLI-03-12, 58 NRC
185 (2003) (“CLI 03-027), the NRC denied the peti-
tions for agency review of the Licensing Board's de-
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cisions *1024 that “cumulatively, rejected challenges
to [the PG & E] Installation application.” This denial
thus became a final order, reviewable by this court on

petition for review. 28 US.C, § 2344,

In October of 2003, the Spent Fuel Project Office of
the NRC's Office of Material Safety and Safeguards
released its Environmental Assessment Related to the
Construction and Operation of the Diablo Canyon In-
dependent Spent Fuel Storage Installation. The
26-page document contains the NRC's conclusion
“that the construction, operation, and decommission-
ing of the Diablo Canyon Installation will not result
in significant impact to the environment,” and there-
fore that “an [EIS] is not warranted for the proposed
action, and pursuant to J0 CER, [§ 151,31, a Find-
ing of No Significant Impact is appropriate.”

The EA is not devoid of discussion of terrorist at-
tacks. Indeed, the document contains the Commis-
sion's response to a comment submitted by the Cali-
fornia Energy Commission in response to an earlier
draft that “there is no discussion in the EA of the po-
tential destruction of the casks or blockage of air inlet
ducts as the result of sabotage or a terrorist attack ...
[nor is there] a description of how decisions are being
made regarding the configuration, design and spacing
of the casks, the use of berms, and the location of the
ISFSI to minimize the vulnerability of the ISFSI to
potential attack.” The NRC responded:

In several recent cases, ... the Commission has de-
termined that an NRC environmental review is not
the appropriate forum for the consideration of terror-

ist acts. The NRC staff considers the security of spent -

fuel as part of its safety review of each application
for an ISFSI license. In addition to reviewing an ISF-
SI application against the requirements of 10 CFR
Part 72, the NRC staff evaluates the proposed secur-
ity plans and facility design features to determine
whether the requirements in 10 CFR Part 73,
“Physical Protection of Plants and Materials,” are
met. The details of specific security measures for
each facility are Safeguards Information, and as such,
can not be released to the public.

The NRC has also initiated several actions to further
ensure the safety of spent fuel in storage. Additional
security measures have been put in place at nuclear
facilities, including ISFSIs currently storing spent

fuel. These measures include increased security
patrols, augmented security forces and weapons, ad-

(ditional security posts, heightened coordination with

law enforcement and military authorities, and addi-
tional limitations on vehicular access. Also, as part of
its comprehensive review of its security program, the
NRC is conducting several technical studies to assess
potential vulnerabilities of spent fuel storage facilities
to a spectrum of terrorist acts. The results of these
studies will be used to determine if revisions to the
current NRC security requirements are warranted.

Petitioners argue that, in denying their petitions, the
NRC violated the AEA, the APA, and NEPA. Al-
though we reject the AEA and APA claims, we agree
with Petitioners that the agency has failed to comply
with NEPA. We have jurisdiction over those final or-
ders of the NRC made reviewable by 42 USC, §
2239, which includes final orders entered in licensing

proceedings, under 28 U.S.C, § 2342(4).
11

[31 We turn first to Petitioners' AEA argument. Spe-
cifically, Petitioners argue that the NRC violated its
regulations implementing the AEA, as well as the
AEA's #1025 hearing provisions, when it denied Peti-
tioners a hearing on whether NEPA required consid-
eration of the environmental impact of a terrorist at-
tack on the Storage Installation; they also argue that
the NRC violated the AEA's hearing provisions in
denying Petitioners a hearing on post-September 11th
security measures for the entire Diablo Canyon com-
plex. Both of these challenges fail.

A

The NRC did not violate the AEA or its implement-
ing regulations when it failed to explain its rejection
of Petitioners' contentions by addressing each of their
arguments. Nothing in the regulations or the AEA re-
quires the NRC to provide such an explanation.

Section 189(a) of the AEA grants public hearing
rights “upon the request of any person whose interest
may be affected” by an NRC licensing proceeding.
42 US.C, § 2239. The NRC public hearing regula-
tions, at , “promulgated pursuant to
the AEC's power to make, promulgate, issue,
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rescind, and amend such rules and regulations as may
be necessary to carry out the purposes of” the AEA,
42 US.C. § 2201(p), specify the procedures required
of both petitioners and the NRC in making and decid-
ing hearing petitions.

EN6, In 1974, Congress eliminated the
Atomic Energy Commission (“AEC”). Reg-
ulatory functions went to the NRC, and pro-
motional functions to the Energy Research
and Development Administration. See En-
ergy Reorganization Act of 1974, 42 U.S.C,
§5814.

Petitioners correctly observe that the NRC, in its de-
cision, did not discuss whether Petitioners satisfied
the regulatory standard. They are mistaken, however,
in their unsupported contention that this omission
amounts to the agency's failure to follow its own reg-
ulations and thus is “reversible error.” The regula-
tions simply do not require the NRC to explain its de-
cisions in any particular manner. Although the NRC
regulations are specific and demanding in what they
require of petitioners, they demand far less of the
NRC in responding to a petition: the regulations re-
quire only a timely *“decision.” See 10 C.F.R. §
2.714(i) (“Decision on request/petition. The presiding
officer shall, within 45 days after the filing of an-
swers and replies ... issue a decision on each request

for hearing/petition to intervene.”). Because Petition- .

ers do not claim that the NRC violated this require-
ment, we must reject this challenge.

B

{4] The NRC's denial of a hearing on whether NEPA
requires consideration of the environmental effects of
a terrorist attack on the Storage Installation did not
violate the AEA's hearing provisions.

Petitioners contend that the NRC relied on an im-
proper ground in denying their request for 2 hearing
on whether NEPA requires the Commission to con-
sider the environmental impacts of terrorism-namely,
the ground that it had determined in earlier decisions
that NEPA imposes no such obligation. Thus, Peti-
tioners do not challenge the substantive validity or
coherence of those earlier opinions in making their

AEA claim, but rather the reliance upon a prior de-
termination of the merits in order to reject a petition
presenting the same issues. As such, Sierrg Clith v,
NRC. 862 F.2d 222 (9th Cir,1988), on which Peti-
tioners rely, does not apply. In that case, the NRC re-
jected the petitioners’ contentions as lacking in reas-
onable specificity, and yet went on to analyze the
merits of those supposedly unacceptable contentions.
Id. at 228, Here, however, where the agency is reject-
ing the contentions*1026 as contrary to a prior de-
cision, the “merits” and the reason for the inadmissib-
ility of the contention collapse. Put differently, the
NRC did not reach the merits of the petition as much

_as it assessed the issues raised against issues resolved

by prior decisions. We hold that in doing so, the
Commission complied fully with the AEA. To hold
otherwise would unduly restrict the agency's evalu-
ation of hearing petitions, by requiring it to grant a
hearing on issues it has already resolved whenever a

- petitioner claims to have new evidence. We can find,

and Petitioners point to, nothing in the AEA that
would require this result.

C

[3] The NRC's denial of a hearing on security meas-
ures for Diablo Canyon as a whole also did not viol-
ate the AEA. Petitioners argue that the AEA requires
the NRC to grant petitioners a hearing on all issues of
material fact, including the security of the entire Di-
ablo Canyon complex. Petitioners therefore conclude,

‘citing Union of Concerned Scientists v, NRC, 735

E.2d 1437 (D,C.Cir.1984), that the NRC violated the
AEA when it denied a hearing on that issue.

[6] Petitioners' argument misreads Union of Con-
cerned Scientists, in which the D.C. Circuit held only
that the agency cannot by rule presumptively elimin-
ate a maferial issue from consideration in a hearing
petition. Union of Concerned Scientists requires the
agency to consider a petition; it does not require that
the agency grant it.

The NRC in CLI 02-23 did not deny that security re-
quirements for the entire complex might need to be
upgraded, but rather maintained that a licensing pro-
ceeding hearing (and one regarding an installation,
not the entire complex) was not the correct forum in
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which to address the issue. The Commission directed
Petitioners to participate in a rulemaking or to raise
their concerns in a hearing then pending before the
Licensing Board. Petitioners contend that these al-
ternative fora are illusory, and that rejection of their
petition amounted to the denial of any opportunity to
participate in the consideration of post-9/11 security
measures for the Diablo Canyon complex.

Petitioners argue “[i]f the NRC were going to resolve
Petitioners' concerns that grossly inadequate security -
made the Diablo Canyon facility vulnerable to terror-
ist attacks generically, through a rulemaking, such a
rulemaking would have been initiated as a result of
the ‘comprehensive security review’ undertaken by
the NRC.” Thus, Petitioners argue that it would have
been futile to submit a rulemaking petition. This ar-
gument must fail, as Petitioners did not use the avail-
able procedures for initiating a rulemaking. Petition-
ers cannot complain that NRC failed to institute a
rulemaking they never requested. '

Given that rulemaking may have been an avenue for

Petitioners’ participation, had they chosen to pursue
it, their argument that they had no forum in which to
. raise their contentions loses its force. However, even
were Petitioners correct in their assertion that they
were unfairly denied the opportunity to participate in
a rulemaking proceeding, the argument that the Li-
censing Board hearing was similarly illusory would
fail. In fact, Petitioners were attempting to use the
present Storage Installation licensing proceeding as a
means of launching a much broader challenge to the
Diablo Canyon complex. The NRC correctly ob-
serves that a petition alleging that existing NRC regu-
lations are “grossly inadequate to protect against ter-
rorist attack, and therefore must be supplemented by
additional requirements” cannot in fact be raised be-
fore the Licensing*1027 Board, which cannot hear
challenges to NRC rules. The limited scope of licens-
ing proceedings does not, however, amount to the ar-
bitrary denial of a forum, as Petitioners claim. While
Petitioners could have raised site-specific issues
“relating to the ‘common defense and security’ * that
were not controlled by existing rules or regulations to
the Licensing Board, they are not entitled to expand
those proceedings to include the entire complex, and
issues already covered by agency rules.

D

In short, the NRC did not violate the AEA in denying
the petitions for a hearing. Neither the AEA nor its
implementing regulations required the NRC to grant
Petitioners a hearing on whether NEPA required a
consideration of the environmental impact of a terror-
ist attack on the Storage Installation or the security
measures adopted for the entire Diablo Canyon com-
plex.

v

[7]1 The NRC's reliance on its own prior opinions in
its decision in this case does not violate the APA's
notice and comment provisions. Petitioners argue that
the decisions in CLI 03-01 and PFS amount to the
announcement “of a general policy of refusing to
consider the environmental impacts of terrorist at-
tacks in Environmental Impact Statements.” Petition-
ers rely on Mada-Luna v, Fitzpatrick. 813 F.2d 1006,
1014 (9¢h Cir.1987) to claim that this policy depends
on factual determinations not found subsequent to an
evidentiary proceeding, and constitutes a “binding
substantive norm,” the promulgation of which,
without a public hearing, violates the APA notice and
comment provisions contained in 5 U.S.C. 88 553(b),
). The flaw in Petitioners' argument is the mis-
taken assertion that the NRC's decisions were factual
and not legal. If the NRC's conclusion that terrorism
need not be examined under NEPA were factual, then
Petitioners would be correct that its determination
would have to comply with APA rulemaking require-
ments, including notice and comment, or else the
agency would have to permit petitioners to challenge
it in every proceeding where it was disputed.

ENZ. US.C. § 553(b) states that “[g]eneral
notice of proposed rulemaking shall be pub-
lished in the Federal Register,” and outlines
the requirements that such notice must meet.
S US.C. 8 553(c) states that after such no-
tice has been given, “the agency shall give
interested persons an opportunity to particip-
ate in the rulemaking through submission of
written data, views, or arguments with or
without opportunity for oral presentation.”
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That NEPA does not require consideration of the en-
vironmental impacts of terrorism is a2 legal, and not a
factual, conclusion. Cf. Greenpeace Action v. Frank-
lin, 14 F.3d 1324, 1331 (9th Cir.1993) (reasoning that
a challenge to the adequacy of an EA turned on factu-
al, not legal, principles where both NEPA's applicab-
ility and the requirements it imposed were uncon-
tested); see also Alaska Wilderness Recreation &
Tourism_Ass’ Morri 67 F.3d 123727 (9t

Cir.1995) (noting that although “challenges to agency
actions which raise predominantly legal, rather than
technical questions, are rare,” the court was there re-
quired to address “just such a challenge™). Petitioners’
analysis is therefore inapposite. The agency has the
discretion to use adjudication to establish a binding
legal norm. See Sec, & Exch, Comm'n v. Chenery,
332 U.S, 194, 199-203. 67 S.Ct. 1575. 91 L.Ed, 1995
(1947) (“[TIhe choice made between proceeding by
general rule or by individual, ad hoc litigation, is one
that lies primarily in the informed discretion of the
administrative agency.”). We therefore agree with the
NRC's characterization*1028 in its brief to this court:
having come to the legal conclusion that NEPA does
not require consideration of the environmental con-
sequences of terrorist attacks, “[w]hen petitioners in
this case presented a proposed contention seeking an
EIS that analyzed the impacts of possible terrorist
acts at the proposed Diablo Canyon Installation, the
NRC reasonably concluded that this request was suf-
ficiently similar to the request in PFS to justify the
application of that decision here.” ‘

v

[8] Although we hold that the agency did not violate
the APA when it relied on the prior resolution of a
legal issue through adjudication, we come to a differ-
ent conclusion as to that determination’s compliance
with NEPA. Because the issue whether NEPA re-
quires consideration of the environmental impacts of
- a terrorist attack is primarily a legal one, we review
the NRC's determination that it does not for reason-
ableness. See Alaska Wilderness Recreation & Tour-
ism Assn, 67 E.3d at 727 (reviewing predominately

legal issue for reasonableness because “it makes
sense to distinguish the strong level of deference we
accord an agency in deciding factual or technical
matters from that to be accorded in disputes in-

volving predominately legal questions”); Ka
E.3d 955, 959 n. 3 (9th Cir.2002) (“Because this case
involved primarily legal issues ... based on undis-
puted historical facts, we conclude that the
‘reasonableness’ standard should apply to this case.”).

Here, the NRC decided categorically that NEPA does
not require consideration of the environmental effects
of potential terrorist attacks. In making this determin-
ation, the NRC relied on PFS, where it “consider{ed]
in some detail the legal question whether NEPA re-
quires an inquiry into the threat of terrorism at nucle-
ar facilities.” 56 NRC 340, 343 (2002). In that case,
intervenor State of Utah filed a contention claiming
that the September 11 terrorist attacks “had materi-
ally changed the circumstances under which the
Board had rejected previously proffered terrorism
contentions by showing that a terrorist attack is both
more likely and potentially more dangerous than pre-
viously thought.” Jd. at 345. The NRC concluded that
even following the September 11th attacks, NEPA
did not impose such a requirement, reasoning:

In our view, an EIS is not an appropriate format to
address the challenges of terrorism. The purpose of
an EIS is to inform the decisionmaking authority and
the public of a broad range of environmental impacts
that will result, with a fair degree of likelihood, from
a proposed project, rather than to speculate about
‘worst-case’ scenarios and how to prevent them.

Id. at 347.

The NRC determined that four grounds “cut{ ]
against using the NEPA framework” to consider the
environmental effects of a terrorist attack: (1) the
possibility of a terrorist attack is far too removed
from the natural or expected consequences of agency
action; (2) because the risk of a terrorist attack cannot
be determined, the analysis is likely to be meaning-
less; (3) NEPA does not require a “worst-case” ana-
lysis; and (4) NEPA's public process is not an appro-
priate forum for sensitive security issues. /d. at 348,
We review each of these four grounds for reasonable-
ness, and conclude that these grounds, either indi-
vidually or collectively, do not support the NRC's
categorical refusal to consider the environmental ef-
fects of a terrorist attack.
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*1029 A

The Commission relied first on finding that the pos-
sibility of a terrorist attack is too far removed from
the natural or expected consequences of agency ac-
tion. /d. at 347. Section 102 of NEPA requires federal
agencies to prepare “a detailed statement ... on the
environmental impact” of any proposed major federal
action “significantly affecting the quality of the hu-
man environment.” 42 US.C. § 4332(1WCXi). The
question thus becomes whether a given action
“significantly affects” the environment.

The NRC claims that the appropriate analysis of Sec-
tion 102 is that employed by the Supreme Court in

Energy, 460 U.S, 766, 773, 103 S.Ct. 1556, 75
L.Ed2d 534 (1983). In Metropolitan Edison, the
Court noted that “[t]o determine whether Section 102
requires consideration of a particular effect, we must
look to the relationship between that effect and the
change in the physical environment caused by the
major federal action at issue,” looking for “a reason-
ably close causal relationship ... like the familiar doc-
trine of proximate cause from tort law.” 460 U.S. at
774,103 S.Ct. 1556, The Commission claims that its
conclusion that the environmental impacts of a pos-
sible terrorist attack on an NRC-licensed facility is
beyond a “reasonably close causal relationship™ was
a reasonable application of this “proximate cause”
analogy.

The problem with the agency's argument, however, is

that Metropolitan Edison and its proximate cause
analogy are inapplicable here. In Metropolitan Edis-
on, the petitioners argued that NEPA required the

NRC to consider the potential risk of psychological
damage upon reopening the Three Mile Island nucle-
ar facilities to those in the vicinity. Noting that NEPA
is an environmental statute, the Supreme Court held
that the essential analysis must focus on the
“closeness of the relationship between the change in
the environment and the ‘effect’ at issue.” 460 U.S, at

772,103 S.Ct. 1556.

The appropriate analysis is instead that developed by
this court in No GWEN Alliance v. Aldridge. 855
F.2d 1380 (9th Cir.1988). In No GWEN, the plaintiffs

argued that NEPA required the Air Force to consider

the threat of nuclear war in the implementation of the

. Ground Wave Emergency Network (“GWEN"). We

held “that the nexus between construction of GWEN
and nuclear war is too attenuated to require discus-
sion of the environmental impacts of nuclear war in

an[EA] or (EIS].” 855 F.2d at 1386.

The events at issue here, as well as in Metropolitan
Edison and No GWEN, form a chain of three events:
(1) 2 major federal action; (2) a change in the physic-
al environment; and (3) an effect. Merropolitan Edis-
on was concerned with the relationship between
events 2 and 3 (the change in the physical environ-
ment, or increased risk of accident resulting from the
renewed operation of a nuclear reactor, and the ef-
fect, or the decline in the psychological health of the
human population). The Court in Metropolitan Edis-
on explicitly distinguished the case where the dis-
puted relationship is between events 1 and 2: “we
emphasize that in this case we are considering effects
caused by the risk of accident. The situation where an
agency is asked to consider effects that will occur if a
risk is realized, for example, if an accident occurs ...
is an entirely different case.” [d. at 775 n. 9. 103 S.Ct.
1556, In No GWEN, we followed the Court’s admoni-
tion and, in addressing the relationship between
events 1 and 2, we held that the Metropolitan Edison
analysis did not apply “because it discusse[d] a dif-
ferent type of causation than that at issue in this case
#1030 ... [which] require[d] us to examine the rela-
tionship between the agency .action and a potential
impact on the environment.” [d. at 1386, No GWEN
relied on our decision in Warm Springs Dam Task
Eorce v. Gribble, 621 F2d 1017, 1026 (9th
Cir.1980), which held that “an impact statement need
not discuss remote and highly speculative con-
sequences.” Applying that standard to the plaintiffs’
claims that the military. GWEN system's installation
would “increase the probability of nuclear war,” and
“that GWEN would be a primary target in a nuclear
war,” we held both propositions to be “remote and
highly speculative,” and, therefore, NEPA did not re-
quire their consideration.

In the present case, as in No GWEN, the disputed re-
lationship is between events 1 and 2 (the federal act,
or the licensing of the Storage Installation, and the
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change in the physical environment, or the terrorist
attack). The appropriate inquiry is therefore whether
such attacks are so “remote and highly speculative”
that NEPA's mandate does not include consideration
of their potential environmental effects.

The NRC responds by simply declaring without sup-
port that, as a matter of law, “the possibility of a ter-
rorist attack ... is speculative and simply too far re-
moved from the natural or expected consequences of
agency action to require a study under NEPA.” 56
NRC at 349. In doing so, the NRC failed to address
Petitioners' factual contentions that licensing the
Storage Installation would lead to or increase the risk
of a terrorist attack because (1) the presence of the
Storage Installation would increase the probability of
a terrorist attack on the Diablo Canyon nuclear facil-
ity, and (2) the Storage Installation itself would be a
primary target for a terrorist attack. We conclude that

it was unreasonable for the NRC to categorically dis- -

miss the possibility of terrorist attack on the Storage
Installation and on the entire Diablo Canyon facility
as too “remote and highly speculative” to warrant
consideration under NEPA.

In so concluding, we also recognize that the NRC's
position that terrorist attacks are “remote and highly
speculative,” as a matter of law, is inconsistent with
the government's efforts and expenditures to combat
this type of terrorist attack against nuclear facilities.
In the PFS opinion, the NRC emphasized the
agency's own post-September 11th efforts against the
threat of terrorism:

At the outset, however, we stress our determination,
in the wake of the horrific September 11th terrorist
attacks, to strengthen security at facilities we regu-
late. We currently are engaged in a comprehensive
review of our security regulations and programs, act-
ing under our AEA-rooted duty to protect “public
health and safety” and the “common defense and se-
curity.” We are reexamining, and in may cases have
already improved, security and safeguards matters
such as guard force size, physical security exercises,
clearance requirements and background investiga-
tions for key employees, and fitness-for-duty require-
ments. More broadly, we are rethinking the NRC's
threat assessment framework and design basis threat.
We also are reviewing our own infrastructure, re-

sources, and communications.

Our comprehensive review may also yield permanent
rule or policy changes that will apply to the proposed
PFS facility and to other NRC-related facilities. The
review process is ongoing and cumulative. It has
already resulted in a number of security-related ac-
tions to address terrorism threats at both active and
defunct nuclear facilities.

56 NRC at 343. Among these actions is the establish-
ment of an Office of Nuclear Security and Incident
Response, “responsible*1031 for immediate opera-
tional security and safeguards issues as well as for
long-term policy development[,] work[ing] closely
with law enforcement agencies and the Office of
Homeland Security[,] ... coordinat[ing] the NRC's on-
going comprehensive security review.” Id. at 344-45.

We find it difficult to reconcile the Commission's
conclusion that, as a matter of law, the possibility of
a terrorist attack on a nuclear facility is “remote and
speculative,” with its stated efforts to undertake a
“top to bottom”™ security review against this same
threat. Under the NRC's own formulation of the rule
of reasonableness, it is required to make determina-
tions that are consistent with its policy statements and
procedures. Here, it appears as though the NRC is at-
tempting, as a matter of policy, to insist on its pre-
paredness and the seriousness with which it is re-
sponding to the post-September 11th terrorist threat,
while concluding, as a matter of law, that all terrorist
threats are ‘remote and highly speculative” for NEPA

purposes.

EIN8. The view that a terrorist attack is too
speculative to be a required part of NEPA
review would seem to be inconsistent with
the NRC's pre-9/11 security procedures.
Since 1977, the NRC has required licensed
plants to have a security plan that is de-
signed to protect against a “design basis
threat” for radiological sabotage. See Gener-
al Accounting Office, Nuclear Regulatory
Commission: Oversight of Security at Com-
mercial Nuclear Power Plants Needs to be
Strengthened, GAO-030752 (2003) at 6.
“The design basis threat characterizes the
elements of a postulated attack, including
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the number of attackers, their training, and
the weapons and tactics they are capable of
using.” Id. _

Thus, the NRC-even before the terrorist at-
tacks of 9/11-did not consider such attacks
too “remote and speculative” to be con-
sidered in agency planning. To the contrary,
the agency has long required analysis of
means and methods of hypothetical attacks
against specific facilities, with the goal of
establishing effective counter-measures.

In sum, in considering the policy goals of NEPA and
the rule of reasonableness that govemns its applica-
tion, the possibility of terrorist attack is not so
“remote and highly speculative” as to be beyond
NEPA's requirements.

B

[9] The NRC's reliance upon the second PFS factor,
that the Risk of a Terrorist Attack Cannot be Ad-
equately Determined, 56_NRC at 350, is also not
reasonable. First, the NRC's dismissal of the risk of
terrorist attacks as “unquantifiable” misses the point.
The numeric probability of a specific attack is not re-
quired in order to assess likely modes of attack,
weapons, and vulnerabilities of a facility, and the
possible impact of each of these on the physical en-
vironment, including the assessment of various re-
lease scenarios. Indeed, this is precisely what the
NRC already analyzes in different contexts. It is
therefore possible to conduct a low probability-high
consequence analysis without quantifying the precise
probability of risk. The NRC itself has recognized
that consideration of uncertain risks may take a form
other than quantitative “probabilistic” assessment. In
its “Proposed Policy Statement on Severe Accidents
48 Fed.Reg, 16,014 (1983), the Commission stated
that:

In addressing potential accident initiators (including
earthquakes, sabotage, and multiple human errors)
where empirical data are limited and residual uncer-
tainty is large, the use of conceptual modeling and
scenario assumptions in Safety Analysis Reports will
be helpful. They should be based on the best quali-
fied judgments of experts, either in the form of sub-

jective numerical probability #1032 estimates or
qualitative assessments of initiating events and casu-
al [sic] linkages in accident sequences.

48 Fed.Reg, at 16,020 (emphasis added).

[101 No provision of NEPA, or any other authority
cited by the Commission, allows the NRC to elimin-
ate a possible environmental consequence from ana-
lysis by labeling the risk as “unquantifiable.” See

154 (3rd Cir.1989) (J. Scirica, dissenting) (finding no
“statutory provision, no NRC regulation or policy
statement, and no case law that permits the NRC to
ignore any risk found to be unquantifiable”). If the
risk of a terrorist attack is not insignificant, then
NEPA obligates the NRC to take a “hard look” at the
environmental consequences of that risk. The NRC's
actions in other contexts reveal that the agency does
not view the risk of terrorist attacks to be insignific-
ant. Precise quantification is therefore beside the
point.

Even if we accept the agency's argument, the agency
fails to adequately show that the risk of a terrorist act
is unquantifiable. The agency merely offers the fol-
lowing analysis as to the quantifiability of a potential
terrorist attack:

The horrors of September 11 notwithstanding, it re-
mains true that the likelihood of a terrorist attack be-
ing directed at a particular nuclear facility is not
quantifiable. Any attempt at quantification or even
qualitative assessment would be highly speculative.

In fact, the likelihood of attack cannot be ascertained

with confidence by any state-of-the-art methodology.
That being the case, we have no means to assess, use-
fully, the risks of terrorism at the PFS facility.

36 NRC at 350. The agency nonetheless has simul-
taneously shown the ability to conduct a “top to bot-
tom” terrorism review. This leaves the Commission
in the tenuous position of insisting on the impossibil-
ity of a meaningful, i.e. quantifiable, assessment of
terrorist attacks, while claiming to have undertaken
precisely such an assessment in other contexts. Fur-
ther, as we have noted, the NRC has required site-
specific analysis of such threats, involving numerous
recognized scenarios.
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EN9. The NRC's assertion that a risk of ter-
rorism cannot be quantified is also belied by
the very existence of the Department of
Homeland Security Advisory System, which
provides a general assessment of the risk of
terrorist attacks. See, e.g., World Market Re-
search Centre, Global Terrorism Index
2003/4 (offering a probabilistic risk assess-
ment of terrorist activities over a 12-month
period). ‘

Thus, we conclude that precise quantification of a
risk is not necessary to trigger NEPA's requirements,
and even if it were, the NRC has not established that
the risk of a terrorist attack is unquantifiable.

C

{111 The NRC's third ground, that it is not required to
conduct a “worst-case” analysis, is 2 non sequitur.
Although it is a true statement of the law, the agency
emrs in equating an assessment of the environmental
impact of terrorist attack with 2 demand for a worst-
case analysis.

The Council on Environmental Quality (“CEQ”) reg-
ulations, 40 C.ER. §8 1500.1-1518.4, promulgated
with the “purpose [of] tell[ing] federal agencies what
they must do to comply with [NEPA] procedures and
achieve the goals of [NEPA],” have been interpreted
by the Supreme Court as “entitled to substantial de-
ference.” Roberrson v, Methow Yalley Citizens Coun-
cil. 490 U.S, 332, 355, 109 S.Ct, 1835, 104 L.Ed.2d
351 (citing *10334ndrus v, Sierrq Club, 442 U.S,
347, 358, 99 S.Ct. 2335, 60 [ Ed.2d 943 (]979).
These regulations mandated worst-case analyses until
1986, when CEQ replaced the former 40 CER, §
150222, requiring an agency, when relevant informa-
tion was either unavailable or too costly to obtain, to
include in the EIS a “worst-case analysis and an in-
dication of the probability or improbability of its oc-
currence,” with the new and current version of the
regulation, which requires an agency to instead deal
with uncertainties by including within the EIS “a
summary of existing credible scientific evidence
which is relevant to evaluating the reasonable fore-
seeable significant adverse impacts on the human en-
vironment, and ... the agency's evaluation of such im-
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pacts based upon theoretical approaches or research
methods generally accepted in the scientific com-
munity.” 40 CER, §8 1502 22(b)(3), (4). The current
requirement applies to those events with potentially
catastrophic consequences “even if their probability -
of occurrence is low, provided that the analysis of
impacts is supported by credible scientific evidence,
is not based on pure conjecture, and is within the rule
of reason.” 40 CF.R, § 1502.22(b)(4). The Supreme
Court held in Robertson that the amendment of the
regulations had nullified the worst-case analysis re-
quirement. 490 U.S. at 355, 109 S.Ct, 1835; Edward-
g.“ |ml l.

The Commission is therefore comrect when it argues
that NEPA does not require a worst-case analysis. It
is mistaken, however, when it claims that
“Petitioners’ request for an analysis of [the environ-
mental effects of] a successful terrorist attack at the
Diablo Canyon ISFSI approximates a request for a
‘worst-case’ analysis that has long since been dis-
carded by the CEQ regulations ... and discredited by
the Federal courts.” According to the NRC,
“[mlaking the various assumptions required by
[Pletitioners’ scenario requires the NRC to venture in-
to the realm of ‘pure conjecture.’ ” We disagree.

An indication of what CEQ envisioned when it im-
posed the worst-case analysis requirement can be
gleaned from a 1981 CEQ memorandum, Forty Most
Asked Questions Concerning CEQ's National Envir-
onmental Policy Act Regulations, reprinted at 46 FR
18026-01 (March 23, 198]). CEQ answered one of
those questions, “[w]hat is the purpose of a worst-
case analysis? How is it formulated and what is the
scope of the analysis?” with the following:

The purpose of the analysis is to ... cause agencies to
consider th{ e potential consequences{of agency de-
cisions] when acting on the basis of scientific uncer-
tainties or gaps in available information. The analysis
is formulated on the basis of available information,
using reasonable projections of the worst possible
consequences of a proposed action.

For example, if there are scientific uncertainty and
gaps in the available information conceming the
numbers of juvenile fish that would be entrained in a
cooling water facility, the responsible agency must
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disclose and consider the possibility of the loss of the
commercial or sport fishery. In addition to an analys-
is of a low probability/catastrophic impact event, the
worst-case analysis should also include a spectrum of
events of higher probability but less drastic impact.

46 FR 18026, 18032. While it is true that the agency

is not required to consider consequences that are
“speculative,” the *1034 NRC's argument
wrongly labels a terrorist attack the worst-case scen-
ario because of the low or indeterminate probability
of such an attack. The CEQ memo, by including as
worst-case scenarios events of both higher and lower

probability, reveals that worst-case analysis is not

defined solely by the low probability of the occur-
rence of the events analyzed, but also by the range of
outcomes of those events. See also Greater Yellow-

Cogliti Flow 321 E3d_1250. 1260
(10th Cir.2003) (citing a witness's testimony that the
loss of bald eagle nesting sites was both “likely” and
“a worst-case scenario”). Petitioners do not seek to
require the NRC to analyze the most extreme (i.e.,
the “worst”) possible environmental impacts of a ter-
rorist attack. Instead, they seck an analysis of the
range of environmental impacts likely to result in the
event of a terrorist attack on the Storage Installation.

We reject the Commission's characterization of this -

request as a demand for a worst-case analysis.

EN10. Because we disagree with the
agency's interpretation of worst-case analys-
is, we do not reach the agency's characteriz-
ation of the possibility of terrorist attack as
“speculative.” We note, however, that this
characterization stands out as contrary to the
vigilant stance that Americans are encour-
aged to take by the Department of Home-
land Security. ' See
www.dhs.gov/dhspublic/display ?theme=29
(urging that “[a]ll Americans should contin-
ue to be vigilant” and noting that “{t}he
country remains at an elevated risk ... for
terrorist attack.”)

D

[12]1 The NRC's reliance on the fourth PFS factor,
that it cannot comply with its NEPA mandate be-.

cause of security risks, is also unreasonable. There is
no support for the use of security concerns as an ex-
cuse from NEPA's requirements. While it is true, as
the agency claims, that NEPA's requirements are not
absolute, and are to be implemented consistent with
other programs and requirements, this has never been
interpreted by the Supreme Court as excusing
NEPA's application to a particularly sensitive issue.

See Weinberger v. Catholic Action of Hawaii, 454
US, 139, 102 SCt, 197, 70 L.Ed.2d 298 (1981)
(holding that the Navy was required to perform a
NEPA review and to factor its results into decision-
making even where the sensitivity of the information
involved meant that the NEPA results could not be
publicized or adjudicated). Weinberger can support
only the proposition that security considerations may
permit or require modification of some of the NEPA
procedures, not the Commission's argument that sens-
itive security issues result in some kind of NEPA
waiver.

The application of NEPA's requirements, under the
rule of reason relied on by the NRC, is to be con-
sidered in light of the two purposes of the statute:
first, ensuring that the agency will have and will con-
sider detailed information concering significant en-
vironmental impacts; and, second, ensuring that the
public can both contribute to that body of informa-
tion, and can access the information that is made pub-
lic. ub, Cirizen. 541 U.S, at 768, 124 S.Ct. 2204, To
the extent that, as the NRC argues, certain informa-
tion cannot be publicized, as in Wejnberger, other
statutory purposes continue to mandate NEPA's ap-
plication. For example, that the public cannot access
the resulting information does not explain the NRC's
determination to prevent the public from contributing
information to the decisionmaking process. The NRC
simply does not explain its unwillingness to hear and
consider the information that Petitioners seek to con-
tribute to the process, which would fulfill both the in-
formation-gathering and the public participation
functions of NEPA. These arguments explain why a
Weinberger-style limited proceeding might be appro-
priate, but cannot support the *1035 NRC's conclu-
sion that NEPA does not apply. As we stated in No
GWEN: “There is no ‘national defense’ exception to

NEPA ... ‘The Navy, just like any federal agency,

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



449 F.3d 1016

Page 17

Nuclear Reg. Rep. P 20,669, 449 F.3d 1016, 36 Envtl. L. Rep. 20,101, 2006 Daily Journal D.A R. 6822, 62 ERC

1801, 06 Cal. Daily Op. Serv. 4626
(Cite as: Nuclear Reg. Rep. P 20,669, 449 F.3d 1016)

must carry out its NEPA mandate to the fullest extent
possible and this mandate includes weighing the en-
vironmental costs of the [project] even though the
project has serious security implications.” ™ 855 F.2d
at 1384 (quoting Concerned About Trident v. Rums-
feld 555 F.2d 817, 823 (D.CCit. 1977)).

E

In sum, none of the four factors upon which the NRC
relies to eschew consideration of the environmental
effects of a terrorist attack satisfies the standard of
reasonableness. We must therefore grant the petition
in part and remand for the agency to fulfill its re-
sponsibilities under NEPA.

Our identification of the inadequacies in the agency's
NEPA analysis should not be construed as constrain-
ing the NRC's consideration of the merits on remand,
or circumscribing the procedures that the NRC must
employ in conducting its analysis. There remain open
to the agency a wide variety of actions it may take on
remand, consistent with its statutory and regulatory
requirements. We do not prejudge those alternatives.
Nor do we prejudge the merits of the inquiry. We
hold only that the NRC's stated reasons for categoric-
ally refusing to consider the possibility of terrorist at-
tacks cannot withstand appellate review based on the
record before us.

, We are also mindful that the issues raised by the peti-
tion may involve questions of national security, re-
quiring sensitive treatment on remand. However, the
NRC has dealt with our nation's most sensitive nucle-'
ar secrets for many decades, and is well-suited to
analyze the questions raised by the petition in an ap-
propriate manner consistent with national security.

VI

We deny the petition as to the claims under the AEA
and the APA. However, because we conclude that the
NRC's determination that NEPA does not require a
consideration of the environmental impact of terrorist
attacks does not satisfy reasonableness review, we
hold that the EA prepared in reliance on that determ-
ination is inadequate and fails to comply with
NEPA's mandate. We grant the petition as to that is-
sue and remand for further proceedings consistent

with this opinion.

PETITION GRANTED IN PART; DENIED IN
PART; REMANDED.

C.A.9,2006.
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