October 8, 2004

Karen D. Cyr, Esq.

General Counsel

United States Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Ms. Cyr:

As you may be aware, Viacom Inc. (“Viacom), the corporate successor to CBS
Corporation (formerly known as Westinghouse Electric Corporation), and Westinghouse Electric
Company L.L.C. (“Westinghouse™) are adversaries in a commercial arbitration addressing the
scope of Viacom’s responsibility for remediation of the Waltz Mill Site in Pennsylvania under an
Asset Purchase Agreement._On September 14, 2004, the Arbitration Panel, consisting of The
Honorable Patricia M. Wald, Gerald Charnoff, Esq., and The Honorab!e Steven §. Honigman,

- jssued its Initia: Arbitration Opinion and Order (“Tnitial Opinion and Order”). Among other
things, the Panel ordered that “the parties shall forthwith jointly file with the NRC a copy of this
Initial Arbitration Opinion and Order.” Initial Opinion and Order at pg. 31. Accordmgly, a copy
of the Initial Opinion and Order is enclosed.

The Initial Opinion and Order also ordered that the parties jointly request that the NRC
answer questions posed by the arbitration panel. Initial Opinion and Order at pg. 32. The Initial
Oplmon and Order recogmzed that the NRC would decide the procedures to be follawed ir-
answering the specnﬁed g_eshons but also requested thaL?\IRC-enmm_lhaLhmh_panmm@lA'

- equal o ard. Initial Opinion and Order at pg. 32. Accordingly,
undersigned counsel for the parties are also writing to request a meeting with you as soon as
practlcable to discuss how the parties might participate in the process the NRC decldes to follow'

““in preparmg answers to the Panel’s questions.

The parties are discussing possible procedures1 to suggest to'the NRC. r’l’hey have,
however, already agre eclive 1mmiediately, there should bé no conifmuifcations to
anyone at the NRC concerning any matter relevant to the answers to the Panel’s questions other

‘than through the process ultimately adopted by the NRC; that is, the parties have agreed that
neither party would make eny communication to the NRT; anout any matter relevant tothe —
" 'answersio tne Parel’s questions except with timely notice to and opportunitv for the other partv
to partmpate “An exception woilld be made 1 fora Ticensee’s urgent communications to the NRC .
“about a safety problem when advance or contemporaneous notice to the other party is ‘
impossible, but in such an event the other party would be informed of the communication as

soon as practicable afier it occurs.

Undersigned counsel for the parties will contact your office in the near future to establish
amutually acceptable date and time for the meeting requested in this letter. Thank you for your
consideration.
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September 14,2004

AMERICAN ARBITRATION ASSOCIATION

: )
Westinghouse Electric Company, LLC, )
. )

Ciaimant, ) _

) . CaseNo. 16V 1920093702

and ) . .

)
. Viacom, Inc., )
)
Respondent, )
: )

INITIAL ARBITRATION OPINION AND ORBER
L. INTRODUCTTON AND PROCEDURAL HISTORY

This arbitration involves & dispute between Claiment Westinghouse Electric
'Company LLC ("Westinghouse") and Respondent Viacorn, Inc. ("Viacom™) arising unfler
a 1998 Asset Purchase Agreement ("APA")in which.Wcstinghouse's parent company,
Eriusn Nuciear Fuels ple ("BNFL"), agreed to ﬁmthasc the Energy Systems Business .
Unit of Viscom's predecessor, CBS Corporation ("CBS"). A division of the Energy I
Systems Business Unit used the Waltz Mill Service Center ("Wltz Mill"), an 85 acre sjte

southcas't of Pittsburgh, Pennsylvania, to provide services to commercial nuclear power

plants Some bujldings and soil et Waltz Mill were contaminated with radloache waste

following an accident in 1960in 2 nuclear test reactor that CBS had built ax Waltz Mllll

before it began using the propesty to service nuclear power plants,

As explaiped in detail below, Westinghouse and CBS agreed in Section 8.1() alf
the APA thet CBS would retain responsibility for cleaning up some of this so-called




“legacy contamination® at Waltz Mill in accordance with "approvals received &nd to be

received” by the Nuclear Regulatory Commission (“"NRC") in connection with two Dian
that CBS had preparcd and submitted to the NRC. These two Plans were (1) the T I-ij |
Decommissioning Plan,” which addressed the r;moval of the damaged test reactor vefsel
and biological shield, and (2) the "éNM-ﬂO Remediation Plan," which addressed the,
remediation of contaminated soil areas and "retired facilitics" that were not being usejl s
. part of the ongoing nuclear services business. At the time of the negotiation and
exccution of the APA, neither of these Plans had been approved by the NRC.
The Partics also agreed, in Section 8,8 of the APA, that *[a]ny dispute &s to the
scope of the wark or the type of Remedial Action...or the matters conceming the Whitz
Mill Service Center deseribed in [Section8.1(2) of the APA] . . . shall be settled by

.arbitration in accordance with the Commercial Rules of the American Arbitration

Association." On November 8, 2002 Westinghouse invoked 3hat arbitration clause, ﬁl;Lng
2 Demand for Arbitration and Statement of Claim that alleged that Viacom (which

acquired CBS in 2000) had breached its obligations under the APA by feiling to complete - _

the remedial measures required undcr thc TR-2 and SNM-770 Plans tbat NRC had !

appmved, wnh some modifications, follovang execution of the APA. As explamcd ml

detail below, Westzngbousc 8 bpnmal contention QR& y_:acbm breached its obligangns
unda: thc APA by' failipg ;o reraediate ¢ all of the retired famlmw to, the specific, numcnlml
T cntcrga specxﬂed ing _.Iunc 19,1998 l;::tef from CBS that answered the NRC's questio
_.about the iitial version of the SNM-770Plafl. Westinghouse therefore fequested that the
arbm'anon panel (1) awerd damages in the smount Westinghouse willbe required 30,

5pcnd to complctc the rcmed:anon, 2 suim that Wesnnghouse esumates wxll ;xceed 314

-
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million; (2) declare that Viacom will be finaneiaﬁy responsible for any additional |
remedial measures required by the NRC pursuant to the Plans; (3) declare that bccauJe of
Viacom's breach, Westinghousc is not contractualiy obligated to accept transfer of th
former test reactor facilities that remain following removal of the test reactor and
biological shield as specified in the TR-2 and SNM-770 Plans; and (4) grant
Wcsﬁnghouée an award of attomeys' fees end costs.

On December 16, 2002, Viacom filed Respondent's Answiring Statement,
Defenses, Counterclaims, and Prayer for Relief. As described in detail below, Viacont's

~ principal contention is that the numerical criteria in:its June 19,1998 letter to the NRQ

- wern simatv'k goal aAd that hicher levels of contamination ere permitted in the retired]

sl iy

faciliti;-as long s the _rc;f}aixli_qg y contamination is “es low #s reasonavly scmevenie” | |
("ALARA"). Viscom therefore denies that It has breached its obligations under the APA
and instead claims that it is Westinghouse who has breached its obligations under the ‘

Ara!
. 1

After extensive discovery, both parties filed motions for dispositive relief on April
22,2004. This Asbitration Panel heard oral srgument on the motions on May 20, 2004

and the following day issued an order denying those motions without prejudice to their

—

! Inparticular, Viacom seeks (1) a decleration that Westinghousc must accept transfe
of the test reactor facilities or pay damages of at least $10 million to remediste those
facilities to the NRC's license termination eriteria; (2) an award of damages for
unnecessary work that Westinghouse allegedly required Viecora to perform and for
interfering with Viacom's ebility to communicate with the NRC about the remediation;
and (3) en order that Westinghouse return equipment Viacom used for remediation at the
Wahz Mill site or compensate Viacom for the equipment. The June 2004 hearing was
limited to the questions identified in the pre-hearing arder, se¢ infr, a14-5, and there vas
no evidence presented sbout these claims,




resubmission ot a later stage of the proceeding.> The May 21, 2004 order also specified

that the Panel would convene 8 hearing on June 15, 2004, to receive evidence and

testimony exclusively with respect to the following issues: 1
(1) 'fhc nature of the compromise that led to the dcvciOpment of Section 8.1(2) of
the APA. Particularly, who participated in the negotiation and drafting of this Section,

and what was the intent of each such ;;axticipant with respect to this Section.

(2) Secrion 8.1(z) of the APA refers to “remedial measures . , . 83 may be

* required by and are in accordance with approvals received or to be received from the ,
NRC (the ‘Plans')." What was the intent of the Parties with respect to the meaning ot; the
quoted words? Were the Parties referring to NEC "approvels" of (1) the Plans; (b) th;
remediation criteria; and/or (c) satisfactory completion of the remediation? :
(3) In the ettachment to the June 19, 1998 letter to the NRC, why did CBS sc{
forth in two separate parsgraphs the “criteria applicable to inactive restricted arcas which
may be used for furure licensed activities within buildings that are used for other !
pﬁncipa! licensed activities™? Who‘dmfmd and reviewed the June 19, 1998 letter and;
sttachment prior to their submission ot the NRC? Did the author(s) consider placing the
| last two sentcnces of the second paregraph of the criteria in a separete third pmgrapﬁ;? If

s0, Why did they decide to place these sentences in the second paragraph instead? i

1 Inthe May 21, 2004 Order, we also denied Viacom's motion in limine, which sought to
exclude from the hearing evidence of the negotiating and drafting history of Sections,
8.1(e) and 8.2(x) of the APA. Faour view, there was sufficient ambiguity about the
meeaning.of the words "remedial measures ... agmay be requiredby-and-ere in
accordance with approvals received of to be received from the NRC (‘the Plans')" in:
Section 8.1(a) of the APA to justify the use of extrinsic evidence ta clarify the intent 9f; -
the parties with respect to the scope of Viscom's remedistion ebligations under the
"Waltz Mill Compromise™ incorporated in that section.- See, £.2., Alexander & '
Alexander Servs., Inc. v. These 16 Certain Underwriters at Lloyd's, London, 136 F.3d 82,
86 (2d Cir, 1958).
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(4) Have there been eny instances in which the NRC authorized & regulated ;Larty

to use the ALARA principle 10 allow exposures gbove limits specified in NRC-gpproyed

site-specific plans or NRC regulations? Describe those instances. 1

(5) What financial commitments or assurances were made, or proposed to be
made, to the NRC by each Party conceming the remediation at Waliz Mill, Pennsylvania?
‘What was the negotiation hfstory of eny such commitments or essurunoes; what was. ci?
purpose and s.cope;_ and what are the conditions and procedures for their release by th
NRC? The Parties shall provide the Panel with copies of ell docurnents conceming sych -

commitments or assurances.

A hearing on these questions was held over five days between June 15 and Jun
21,2004, and the Parties submitted post-hearing memoranda on July 9, 2004. This |

opinion answers those questions based on the evidence and post-hearing memoranda.

II. FACTUAL FINDINGS

A. Background
1. Inthe 1950s, CBS built and began operating a nuclear test reactor on the Waltz

Mill site pursuant to a TR-2 licease from the NRC.} Following an accident in the test l
reactor that significantly contaminated portions of the Waltz Mill site in 1960, CBS ]
permanently shut down the test reactor in 1962. The following year, the NRC amended

the TR-2 license to authorize CBS to possess the test reactor and related radioactive l

materiul. but not to operate the reactor. See Jr. Ex. 41, In the Matter of Westinghouse 1

o vy

3 CBS was originally named Westinghouse Blectric Corporution, but to avoid confusion
with Claimant Westinghouse Electric Company LLC, we refer to the entities that ovng
and operated Waltz Mill prior to the execution of the APA as "CBS." We use the term
“Westinghouse” to refer to the claimant in this arbitration.




Electric Company LLC, Waltz Mill Service Center, Madison, PA, Nuclear Regufatdry
Commission Docket No. 70-698 {Director's Decision under 10 CFR 2.206, Avg. 26
2003), &t 5 [hereafter "NRC Director's Decision”).

2. In the 1980s, CBS began to use the Waltz Mill site for its nuclear services

business. .1" order 1o conduct this business, CBS obtained the SNM-770 license from the

NRC, which authorized CBS to possass and use radioactive materials at Waltz Mill (with

the exception of the reactor facilities covered by the TR-2 license). See Ju. Ex, 41, NRC

Director’s Decision, at 5. 1

3. In 1990, the NRC placed Weltz Mill on its Site Decommissioning
Management Plan ("SDMP") list, because the site had significant contamination in
soils that creared the potentisl for offsite groundwater contamination. Sge Jt. Ex. 41,

NRC Director's Decision, at 6. As a result, CBS got "a lot of astention” from the NR

and was told to fo)low zn "Action Plan" that jdentified a sequence of specific actions i)

I
be taken by licensees on the SDMP list. Testimony of A. Joseph Nardi, June 15, 2004,

249’50. ]
4. Thus, in November 1996, CBS submitted the SNM-770 Remediation Plan ¢
the NRC to address remediation of the soils and the retired facilities covered by the

at

L 4

SNM-=770 license. Nardi Testimony, at 250. The SNM-770 Remediation Plan states thar

itis not a decommissioning j:lan. becsuse CBS was not secking to terminste the SNM-
770 license but rather would continue to conduct licensed nuclear services operations an

the site. Jt. Ex, 41, NRC Director's Decision, &1 7. Thereforc, the “objective of the Plat

5 0 remediate retired facilities and soil areas to the extent considered prudent for the

]




. SNM-770 license, Id; see glso Jt. Ex. 41, NRC Director’s Decision, &t 7.

continued licensed obcrations atthe site.” Jt. Ex. 1, Weltz Mill Facility SNM-770

Remediation Plan (Rev. 0, Nov, 27, 1996), at 1-2. _

5. InJuly 1997, CBS submitted the TR-2 Decommissioning flan 1o the NRC to
"address the activities required to tcrminatcr the TR-2 License,” such as "removel of the
remaining reactor vessel internal contents, the reactor vessel, and the biological shield.”
Jt. Ex. 2, Westinghouse Test Reactor, TR-2 Final Decommissioning Plan (Rev. 0, July
25, 1997), at I-1. Once that decommissioning work is done, the TR-2 license will bé

termineted and the residual redioactive material am} fecilities will be transferred to ¢k

(4]

Decontaminetion of the: facilities transferred to the SNM-770 license is to be comoleled

by CBS in accordance with the "spproved acceptance critena associ ifed
facilities in the SNM-770 Remediation Plan." Jt. Ex. 2, TR-2 Decommissioning Plard et

1-3.
B. The Negotiation and}i,xgcnt_i_qn of Section 8.1(2) of the APA (Yssnes l_l 3)
6. In carly 1998, before the NRC had approved either the SNM-770 Rcmedia?'ion

Plan or the TR-2 Decommissioning Plan, CBS decided to sell its Energy Systems

Business Unit. In May 1998, & consortium consisting of Morrison Knudsen CorporatiJm
and BNFL (hereafter referred to collectively as "BNFL") submitted an offer. See It. Ex. |
10. CBS subsequently began to negotiate with BNFL, burt the parties soon reached an
impasse over the test reactor and retired facilities at Waltz Mill. Because CBS planneq to
exit the nuclear business and focus on its media operations, it wanted BNFL to acquirc all
of the facilities at Waltz Mill, including those that were not currently in use, énd to

assume responsibility for 2ll of the remediation work that needed to be done at the site.
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See Testimony of William Wall June 17,2004, at 726; Testimony of Peter Rodgers,June
15,2004, 2t 47. BNFL, on the otherhand initially refused to take the rest reactor nnii
retired facilities at Waltz Mill because they were not part of the ongomg nuclear aerv‘tccs
busmess that BNFL desired to purchase, and BNFL did not want to assurne the largc'and
potentially uncertain costs of remediating these facﬂmes See Rodgers Testimony, n( 45;
Wall Testimony, &t 775. | i
7. During the courst of intense negotiations in the offices of CBS's outside i

counsel in New York, lawycrs for both parties seached a compromise. Lawyers for CBS
proposed that if BNFL would agree to take the entire Weltz Mill site, including the teét
reactor and other retired facilities, CBS would complete the remediation of those E
facilities in accardance with the TR-2 and SNM-770 Plaas, as epproved by the NRC. |See
Rodgers Testimony, at 49-50; Testimony of Michae! Sweeney, June 17, 2004, at 500-p1;
Wall Testimony, 2t 727. ' |

1
8. During these negotiations, the CBS lawyers repeatedly stressed that the Pla%w

pending before the NRC (which had not yet been approved) were not designed to : ’
temediate the retired fucilities to the "frec releasc” sta;ldard that the NRC would reqm:'t
vpon license termination. Insteaq, the Fians proposed & partial remediation, under which
CBS would remediate the facilities to rendcr them suitable for future licensed use undgr
the SNM-770 license. L&; .6, Sweeney Testimony, 2t 512-13; Wall Testimony, at 7;7". .,
Final decommissic;ing of these facilities upon the cessation of licensed ectivities and ;hc

termination of the SNM-770 license would be BNFL's responsibility. Sce, £.8., Rodg:;rs

Testimony, t 88; Wall Testimony, at 727,

rmes = wmo o o



9. After much discussion, lawyers for BNFL agreed that CBS's proposed

compromise would get BNFL where it "needed to o, Which was to have the benefit a

v

such parts of Waltz Mill as were involved in the service business, and have _t'l;g_legg_cy
[contamination] taken carc of by the predecessor.* Rddgérs Testimony, at 54-55. Thé
lawyers then began haimmering out ‘langua_gc 10 insert into the APA. See, e.2, Jt. Ex.' 13
at WM 001 0001712 (CBS's initial proposal contained in Rider 10 to the draft APA); Jt.
Ex. 14, 2t SM 005 000222223 (changes made by counsel to BNFL).

10. In the end, lawyers for CBS and BNFL egreed upon language that became the

(]

peaultimate paragraph of Section 8.1(a) of th'c APA, which was executed by the pmiJ

on June 25, 1998. Thet paragraphstates,inrelevant pst:

R et

Notwithstanding any othcr limitetion in this Sectxon 8.1, with respectto
the Waltz Mill Service Center, CBS shall, at its sole cost and expense,
lmplemcnt all remedial measures, mcludmg removel and decontamination
activitics, ss may be required by and are in accordance with approvals
received or to be received from the NRC (the "Plans™) (x) in those arces of
the Waltz Mill Service Center identified in the Plans as "Retired
Facilities” and (y) which are associated with the termination of the TR-2
NRC License, which Plans are incorporated herein by reference. CBS
shall bave the responsibility and sole and exclusiva anthoritv # negouate
“Wwithana mpond tothe NRC. . . With Tespect to sny issues which may
_erise duTing {molementation of the Plans .. CBS shall contmue to be -

“oongor with respecs to responsioility and lla.mhty for implementing the
Plans and shell so advise the NRC. Purchaser shall have the right, atits |

sole cost and expense, to review and provide CBS with written comments
in 2 reasonable time prior to transmission of plans, reports and -
submissions to the NRC., . . end CBS shall teview and in good faith ]
consider any of Purchaser's comments on such plans, reportyand
submissions. Any dispute between CBS and Purchaser with respect to
such plans, reports and submissions shall be eddressed in the manner set
forth in Section 8.8 of this Agreement (Arbitration of Certain
Environmental vLiabilities). Notwithstanding eny leasehold interest,
Purchaser shall afford CBS, its agents, employees, contractors,
subcontractors and other representatives reasonable access to the Waltz
Mill Service Center from and after the Closing, until such time as the
Plans have been complcted and NRC has spproved completion of the '

Plans. .




JtBx. 17, et 110-11,
11. The APA states that CBS is obligated to complete the remediation in

accordance with approvals “received or to be received from the NRC" because, when the

APA wes negotiated and s:gned in June 1998, the NRC had not yet approved either thc

TR-2 Plan or the SNM-770 Plan, Scee.eg., Rndgers Testimony, &t 98 Testimony of '.Jsa

Campagna, June 15, 2004, at 173; Sweeney Testimony, at 558-59; Wall Testimony, dt

734. Atthat point, CBS had submitted the Plans to the NRC for approval, had hired

remediation contractor and begun doing some preliminary work under specific NRC

approvals, and was communicating with the NRC about the ultimate eriteria to be uséd in

the remediation. Navdi Testimony, at 253-57.
12. The lawyers who negotiated the APA for CBS and BNFL had no detailed
understanding of these Plans or the ongoing discussions that were occurring between]

NRC st_aﬁ' and the CBS employees 'at Walz Mill. See, e.0., Rodgers Testimony, at 54

“e

Sweeney Testimony, at 511-12, 544, But they did understand and apree that the nitimate

remcdxatlonstandard.that.CBS would be obligated to meet under the APA would be the

_siandard required by the NRC in the process of approving the Plans. As Mnkc Sweenky,

& lawycr for CBS testified, the "deal was that we were going to do what was rcqumd

under the Plans, as appmved by the NRC.... [W]c understood that that was 2 living,

breathing document. To the extent that the NRC reqmred usto do dditional thmgs, tLut

was a risk we were taking." Sweeney Testimony, at 558-59. Peter Rodgers, a lawyer]

for

BNFL, similarly testified that "to the extont that the NRC said this plan is good as farLs it

goes, but there are three more things that [CBS] ought to do,” then CBS woruld have t do

~ those additional things. Rodgers Testimony, at 122. Onthe other hand, Mr Rédgcrsa,also

10




recognized that the NRC might not “approve a plan that did what our client wanted tg

come out of this.” Id., at 123, But the bargsin was that BNFL “had to take" what the]
NRC ordered, "so if the NRC said disty is finc, [BNFL] would have unfortunately heg to

live with it." Id.

C.  Transfer of the SNM-770 License and Financial Assurances to the
NRC After Closing (Issue 5) |

: |
13, Aficrexecution of the APA, CBS filed an application with the NRCto |

transfer the SNM-770 license to Westinghouse. Included in that epplication was 2 Jetier

from CBS (which had been the subject of extensive negotiation with BNFL) explainivig
that under the APA, CBS has agreed to "retain certain, but not fotel, responsibility for

decontaminating certein facilities at the Walez Mili Service Center." Jt. Ex. 24, Letter]
fror Louis . Briskman to NRC (Sept. 28, 1998), at 2. Specifically, the letter explained
that CBS agreed to remediate the retired facifities at Waltz Mill "as may be required by
and are in accordance with epprovals it is currently secking® under the SNM-770
. Remediation Plan submitted to the NRC. Id. Until the remediation activities "under the
Plans are completed with respect 1o the Retired Facilities and the NRC approves
completion of the Plans,” the letter continued, "CBS will be financially responsible for
such remediation and will provide the decommissioning financial assurances” required by
NRC regulstions. Id. The letter therefore requested that the NRC (1) rely on CBS o |
complete the remediation of the retired facilitics, and (2) acknowledge that "CBS will

have primary responsibility and euthority to negotiate with end respond to the NRC" '

1




about the "completion of remediation activities” snd "any issues that may arise in
conpection therewith.” Id, at 4,

14. On Merch 10, 1999, the NRC authorized the transfer of the SNM-770 license
from CBS to Westinghouse, but with sume modifications ﬁm the CBS proposal. J¢ Ex.
113. Although the NRC recognized that "C_BS has @ contractual agreement with the
buyers to retain financial mpongibility for decommissioning and/or dccontaminadngJ
certain facilities associated” with the SNM-770 license, it stated that it will hold
Westinghouse, as the new licensee, "responsible for 2!l requirements 2nd conditio:xs"*af
its license, "including financial responsibility for decommissioning.” Id. The NRC |
egreed, however, to "notify CBS, as well a5 the licenses, on matters related to
decommissioning and/or decontamination” under the SNM-770 license. Jd

15. On March 30, 1999, CBS and Westinghouse filed lettcrs of credit and
standby trusts agreements with the NRC to-provide financial assurance for the inactivg

and active fecilities covered by the SNM-770 license, Jt. Ex. 114, Viecom posted &

$10,401,000 letter of eredit for the inactive facilities thet were the subject of the SNM|
770 Remediation Plan, while Westinghouse provided a $13,650,000 letter of credit fcrll
the active facilities.! Jt. Ex. 120.

16. Viacom's letter of credit to the NRC is not collateral for its obligation to

Westinghouse to complete the remediation work required under the APA. Nothing in #e

* The NRC also continues to hold the §13,948,000 letter of credit that CBS posted in
1996 for the decommissioning of the TR-2 facilities pursuant to the TR-2 license that 1
CBS (now Viacom) continues to hold. Jt. Ex. 120. In 2003, Westinghouse increased i
letter of credit for the active facilities governed by the SNM-770 license to $20,093,00
to cover now buildings it constructed at Waltz Mill. Jt. Ex. 120.

4
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Standby Trust Agreement or NRC regulations would authorize Westinghouse to draw on
the letter of credit that Viacorh gave to the NRC Compagna Testimony, at 189-91. -
17. The NRC will only draw on a letter of credit if the licensee is unable or |
unwilling to complete ita obligations under the license. In the very few inétanoes where
NRC has done this, the licensee was already in baakuptey or having significant financial

difficulties. Direct Testimony of James Lieberman, at 16-20. ‘

;
D. NRC Approval of "the Plans" (Issne 3) ‘
18. As the partics anticipated, the NRC did not epprove the SNM-770 i
Remediation Plan in exactly the form proposed by CBS.® In 2 letter dated June 10, 1498,
the NRC stated that the Plan's proposal to remediate the retired facilities so that they *ha
longer requir{e] radiation protection controls for high radiation areas or pirbome

radioactive materials arcas™ was not sufficient to show that “a reasonable effort has been

made to reduce residua] contamination to as low as reasonably achievable levels.," Jt. Bx
67, Letter from Marie Miller to Joseph Nardi (June 10, 1998), at 1. The NRC oonc]ud:ed,
however, that the remediation of the retired facilities could be performed safely under:thc
existing SNM-770 license if CBS were to "provide specific criteria for these retired ar;cas
based upon proposed future use of areas. 1d.

19. In an Attachment to a letter dated June 18, 1998, CBS responded by

proposing the follow criteria: .

3 The NRC did approve the TR-2 Plan on September 30, 1998, after receiving
supplemental information from CBS in March &nd July 1998, See Jt. Bx. 41, NRC
Director's Decision, at 7. The Plan wes revised in January 2000 to add a third option for
removel of the reactor vessel. Id.

- e -8 - - -—
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8) Criteria Applicable to Inactive Restricted Areas Which
r Future License iyities Within

Buildings That Are Uscd for Other Principal Licensed:

Activities . 1

Surfaces or equipment within buildings that are being
remediated from inactive (retired) areas to restricted areas
which may be used for future use under the license will be
decontaminated to levels which do not exceed four times
the unrestricted release criteria for tota) contamination 4
(fixed plus removable) specified in Section 10.6.1(f) of the |
license epplication. The criteria for removable
contamination will be consistent with the limits specified in
Section 10.6.1(f) of the license application.

A reasonable effort shall be madc to remove msctive (no
potential for future use) contaminated pipes, drein lines, or
ductwork within these ereas. If complete removal is
impractical or » future Jicensed usc js feasible, the interior |
surfaces will be cleaned to the extent reasonably

achievable. The final criteria will be established on & case I
by case basis, justified using an ALARA gpproach, and
approved by the Radiation Safety Officer and, in certain
cases, the Radiation Safety Commitres. ..,

Al

These areas will contiriuc to be maintained as restricted
areas under the Jicense unti] released for unrestricted use in
accordance with the criteria specified in b) below.

b) fteria icable (3 ich Wil| Not B

ed ture Licensed Activities
Areas within buildings and separate buildings that arc being 4

converted over from inactive (retired) areas to unrestricted
aress within the controlled area of the Walt Mill Site will

. be decontaminated to levels which do not exceed the
unrestricted release eriteria specified in Section 10.6.1(f) of
the license application. . . .

Ju. Ex. 74, Attachment to Letter from Joseph Nardi to Marie Miller (June 19, 1998), atl.
20. This June 19, 1998 letter end Attachmem were drafied by Joe Nardi, CBS'

iy

license edministrator, with assistance from Wayne Voge), who was CBS's Radiation

Sefety Officer st Waltz Mill. Although the letter was sent while CBS and Wcstinghoq:sc
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lawyers were negoliating over the terms of the APA, its contents were not discussed with

Wesnnghousc before it was sent to the NRC. Nardi Testimony, at 260-61.

21, Indrafting thc June 19, 1998 letter and Attachment on behalf of CBS M.
Nardi soupht to come up with a straightforward approach that would be accepted withbut
another round of questions from the NRC. Nardi Testimony, at 264. CBS needed
approval of the remediation criteria before the end of August, when its contractﬁr would
be finished with the preliminary work and would be ready to begin the remedistion wdrk
atthe site. If CBS did not have NRC approval by then, it would have to demobilize
remediation project at "considerable expense.” Id. at 261-62; see also Testimony of | j
Wayne Vogel, at 415,

22. The SNM-770 license provides specific levels of removable contaminatior
that ere permi!:éd on surfaces and equipment in the operational areas of the Waltz Mill
gite. Jt. Ex. 61, at 10-14, 10-15. But for fixed contamination (which is redioactivity that
remains on a surface efter repeated decontamination attempts have failed to remove it);

the SNM-770 license contains an "ALARA" standard, under which fixed conmminatiq

5

is to be "as low ns.reasonably achievable.” Id, ar 10-16; see elso Nerdi Testimony, at 4
266.

23, Although NRC had indicated that the remediation work could be done under
the SNM-770 liccnse, Mr. Nardi did not believe that the NRC wo.uld fccept 2 generic
*ALARA" standard as the standard for requiuion of the retired fucilities, because the
ﬁRC's June 10, 1998 letter had esked CBS to provide “specific criteria.” Nardi
Testimony, a¢ 269. Thus, Mr. Nardi and Mr. Vogcl ]ookéd 2t the characterization reports

for the surfaces in the active facilities, which revealed radiation levels on surfaces, after
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routine decontamination, that were typically less than "4x", or four times the amouni of
redistion specified in NRC Regulatory Guide 1.86.° Nardi Testimony, at271-74. 1
Moreover, CBS had been able to achieve those radiation levels, “relatively simply. One
pass of the scabbling or something else” would generslly clean a2 contaminated surfa%c in .
the operating facilities to less than 4x 1d. at 305. .
24, Therefore, Mr. Nardi and Mr. Vogel chose the dx criteria for surfaces in
retir;=d facilities that may bs sed for futare licenised activitics because, in their view, the
4x criteria could be achieved by CBS without difficulty and would be acceptable to 4:
NRC as consistent with operations under the SNM-770 license. Nardi Testimony, at $0S;
ngcl Testimony, at 436-37,
25. In contrast, Mr, Nardi and Mf. Vogel were concerned that they would fact
more dii"ﬁcultj" when trying to decontaminate pipes, drain lines and duct work, becauge
these areas were not easjly accessible to decontaminate and might be embedded in
concrete and thus be difficult to remove.- Nardi Testimony, 2t 307-08; Vogel Tcstimo'ry,
at 413, Therefore, Mr. Necdi and M. Voge] believed hat scparate criteria were
necessary to give CBS "some added flexibility” to desl with the pipes, drain lines and:
duct work. Nardi Testimony, at 307-08. Conscquenty, they drafred the second !
paragraph of the () critetia of the Attachment to the June 19,1998 letter to deal with |

these so-called "penetrations.® In particular, they represented that a reasonable attemp

would be made to remove inactive, contaminated pipes, drain lines or ductwork, but if|

¢ NRC Regulatory Guide 1.86 contains specific, numerical contamination limits for
facilities 2nd equipment that are to be released for unrestricted use, which oveurs upon
the termination of 8 NRC license. These contamination limits are incorporated into the
SNM-770 license &8 well. Jt. Ex, 61, at 10-15; gee also Nerdi Testimony, at 294-96.
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complete removal is "impractical," the interior surfaces will be cleaned "to the extent

- reasonably achievable” ﬁsing an ALARA approach. Ex. 74, Attachment, et 1. ]

.;26. In & fetter dated August 21, 1998, the NRC responded that the Attnchmentito
CBS's Juae 19, 1998 letter "provides acceptable criteria for residual contamination, bmikcd
upon your proposed future uses for the areas.” Jt. Ex, 78, Letter from Mark C. Roberts to
Joseph Nardi. The NRC letter ﬁmh;r cxplained that these decontamination activities
*can be safely performed under the present terms end conditions of yohr license." Id,
Although the NRC Jetter did not approve the SNM-770 Remediation Plan or amend thé
SNM-770 license, the letter did permit the remediation of the retired facilities o proce¢d
under the license in accordance with the criteria specified in th; Atrachraent to the Jun¢
19, 1998 letter. Id.

D. The Dispute Over the Remediation at Waltz Mill

27, The dispute involved in this erbitration arose afer CBS began the ]
remediation, when it became apparent that meny surfaces in the retired areas could notpe
cleaned to the 4x standard simply by scabbling the surface once or twice, 8s Mr. Nardi ]

and Mr. Voge! had anticipated. As early ps November 1998, Broadus Bowman, the CES

employee responsible for aversesing the remediation of the retired facilities at Waltz |
Mill, advised Richard Smith, the manager of environmental mediation at CBS, that in 1:
some greas it "is requiring/will require additional removel efforts to get under this 4x
criterie.” Jt. Ex. 89. By late 2000 or carly 2001, it became clear to Viacom (which ha
subsequently purchased CBS) and t‘o Westinghouse (which was acting as Viacom's ag nt-

to oversee the remediation work done by several contractors) that there were also
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! racﬁcal. technical limitations” to meeting 4x in some areas of the retired facilities.
4
4

Testimony of Richard Smith, at 1067.

28, At that time, however, Viacom did not go to the NRC, explain the difficulties

it was encountering in the remediation, and seek relief from the 4x standard. Viacom

claims that it did not do so because it could not reach agresment with Westinghouse 1

ebout approaching the NRC jointly, and it was uncertain of its authority to go to the NRC

unilaterally, Smith Testimony, at 1069-70,

29, Instead, Viacom took the position that the 4x criteria for surfaces of retirefl

facilities that have a potential future licensed use conteined in paregraph (&) of the

Attachment to the June 19, 1998 lerter was simply 2 goal, and that higher [evels of.

rediation are pemitted if an ALARA analysis demonstrates that these higher Jevels ar;; as

low as reasonably achievable. See, ¢.£., Smith Testimony, &t 1109-11; Bowman
Testimony, 8t 968. Westinghouse disagreed, arguing that Viscor needed to do

additional work to decontaminate al] surfaces in retired facilitics with a potential for #

future licensed use to 4x. Smith Testimony, ax 1110-11. : |

30. Westinghouse also asserted that it would not use these retired facilities for
future licensed ectivities, and, therefore, Viacom hed to remediate them to the "1x,” or|
free release, criteria mentioned in paragraph (b) of the Atza_chment to the June 19, 199¢
letter. Smith 'i‘cstimony, at 1104. In some instances, where there was not a large

incrementa) cost difference between remediating the surface to 4x and to 1x, Viecom

instructed the remediation contractor to do the additional work to remediete the suifacd. to

Ix. Id.; see also Jt. Ex. 34, Letter from Merlene Jackson to William Wall (Feb. 20,

2001), at 2. But for the remaining areas, Viacom took the position thet its commitmen

;

1




under the APA and the Plans had always been to conduct 2 partial remediation to briig
the facilities to the point where they conld be used for future licensed activities, and J
was never contemplated that the facilities would be remcdiatc_d to free release. Seg Jt.
Ex. 35, Letter from William Wall to-Merlene Jackson (March 14, 2001) at 2. )

31, Uneble to come to an accoramodation with Westinghouse, Viacom decidéd to
demobilize the remediation 1cam and halt remediation eetivities in or around late 2004.

4 .

Smith Testimony, at 1112-13. The NRC Inspection Report, dated April 22, 2004,
characterizes this decision as one in which Viacom "suspended” rcmc_diation activitiois. _
Jt. Ex. 50, NRC Inspection Report, at 5. Significantly, both the NRC and the Parties ]
apree that the "as left" conditions of the test reactor facilities and the retircd facilities gt
Waltz Mill "do not present & threat to the public health and safety or commeon dafcnsJ
and security.” Jt. Ex. 41, NRC Director'’s Decision, at 12; see also id,, et 14,

32. In November 2002, Westinghouse commenced this arbitration proceedingto
resolve the parties' dispute about whether Viacom has satisfied its remediation
obligations und.er Section 8.1(a) of the APA.

/
33, Since that time, Viacom has filed severa! submissions with the NRC that ft

| pertinent 1o this dispute: '

(1) On October 29, 2002, Viacom petitioned the NRC to terminate the
TR-2 license and declare that Viacom's oblipations under the TR-2 Decommitsioning
Plan have been satisfied.” Jt. Ex. 41, NRC Director's Decision, at 2. That petition is

currently pending before the NRC. Id, at I8.

i
7 Subscquently, the NRC asked Viscom for additional information about the status of
the TR-2 facilities and Viacom responded "with & detailed report on the es left conditigns
of the TR-2 faciliries." Smith Testimony, at 1076. In addition, Westinghousc submittd
papers erguing that Viacom has not completed its obligations under the TR-2 Plan,
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(2) On March B, 2004, Viacom submitted reports describing the as-liﬁ
conditions of the process drain line and the retired facilities covered by the > SNM-77(

Remediation Plan. Jt. Ex. 48, On Apnl 22, 2004, the NRC responded by saying that

these documents were being maintained because they may be useful in a future hcem ing

action or for inspection of Westinghouse's operations under the SNM-770 license.* Jt.
Ex. 49,
1. CONCLUSIONS

34. Although it clearly viewed the August 21, 1998 letter from the NRC as azf
approval to begin remediation work in accordance with the criteria in the Attachment}lo

the June 18, 1998 letter, Viscom spent much time at the hearing arguing that the crite}iﬁ

J

in the Attachment to the June 19, 1998 letter were only an "unenforceable commitmcﬁ,t"

to the NRC, not & binding “NRC requircment,” until Westinghouse unilaterally

incorporated them into the SNM-770 license by filing them with the license renewal

application in 2000. See Viscom's Post-Hearing Memoranda at 4. We are not persuaded

that this is true, and, in any event, it is beside the point. The NRC views the criteria in

the Attachment to the June 19, 1998 letter as having revised the criteria in the original| -

because Viacom removed only a portion of the bxologlcal shicld, while Westinghouse
believes that the Pian requires removal of the entire biologicel ehicld. Id. Viacom

believes that the NRC now has the information it needs to decide the pending petition | {o

terminats the TR-2 license and determine whether Vizcom has satisfied its obhgat:ons
under the TR-2 Decommissioning Plen. 1d.

* The NRC also said that additional documents that Viacom submitted concerning the
groundwater monitoring program (which is not at issue in this arbitration proceeding)
were "interpreted as a request for an amendment for NRC License No. SNM-770." Jt.1
Ex.49. But because Westinghouse now holds the SNM-770 license, the NRC said thaf
would not treat documents submitted by Viacom (a third party) as & request to amend ¢
Weshnghouse s license. Therefore, the NRC said that it wes retaining the informetion
use in Jater licensing actions or inspections of Westinghouse's sctivitics under the SNM

770 license. 14,
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SNM-770 Remediation Plan, and it views its August 21, 1998 letter approving those|

criteria &5 an approval of this revised section of the Plan, which permitted the remediktion

tobegin. Sce Jt Ex. 41, NRC Director’s Decision, 2t 6. The NRC also states that it

approved the remainder of the Remediation Plan, s revised, in Amendment #21 to.ﬁi: _

SNM-770 license on January ‘l 9,2000. 1d, at 6-7. Thus, it appears to us that the SNP:(-

770 Remediation Plan, &s revised through various documents including CBS's June 115,

1998 letter to the NRC, became part of the license in Amendment #2) in January 200 B,

-2nd was thereby spproved by the NRC. o
35. But even if the June 19, 1998 I;ua were not incorporated into the license

until Jater, it is clear that the NRC's approval, on August 21, 1998, of the remediation

criteria contained in the Attachment to the June 19, 1998 letrer was an “approval” witRlin
thc'meaﬁing of Section 8.1(a) of the APA, Thus, under the APA; CBS/Viacom is (an
since August 21, 1998 has Sccn) obligated to complete the remediation of the retired [
facilities in accordance with these eriteria, unless and until the criteria are modified by
the NRC ot the NRC grants some form of relief from them.

36. As explained above, Westinghouse and Viacom have different intexpretatij ns
of the criteria listed in section (&) of the Aftachment to the June 19, 1998 letter,

Westinghouse maintains that Viacom is obligated to decontaminate to 4x all surfaces fT
retired facilities that may be used for future licensed activities, while Viacom mzintaing
that 4x was simply a gosl, and that an ALARA analysis can be used to justify higher

levels of surface contamination.

' Prior to that time, the eriteria would have been & "written commitment” that the NRC|
would have expected its licensee to honor. Testimony of James Licberman, June 16,
2004, at 454-55, If a licensee feils to fulfill a commitment, the NRC may issue an ordcr
1o make the commitment an enforceable requirement. Id. at 455.

2]

. S S > BT — . —



!

37. We belicve that Westinghouse's interpretation is correct. The plain langtiagc
of the first paragraph of the (2) criteria in the Attachment statcs only that surfaces in '
retired aress that may be used for future licensed activities "will be decontaminated t{»
levels, which do not exceed [;1x " It Ex. 7;1 Attachment, et 1. The paragraph does ;xot
even mention ALARA, much less expressly state that en ALARA analysis will be uséd in
those situations where it proves to be difficult to achieve the 4x eriteria.

38. That is in marked contrast to the next paragraph, which describes ptoccduizs
for dealing with contaminated pipes, drain lines, or ductwork within areas that may be
qscd for future licensed activities. This second paragraph specifically states that the

*final eriteria” for pipes, drain Jines, or ductwork “will be established on a case by eas'e

pasis, justified nsing en ALARA approach..." Jt. Ex, 74, Attachment, at I.
39. The specific reference to an ALARA stapdard in the paragraph dealing wuLa
the remediation of pipes, drain lines gnd ductwbrlg combined with the gbsence of any
mention of ALARA in the preceding paragraph deahng with surfaces, evidences a clear
intent that the ALARA approach is epplicable only to pipes, drain lines and ductwork, 1
and not to surfaces within retired areas that may be used for future licensed activities. !
40. ‘This interpretation is, morcover, the onc that the NRC eppears to have :
adoﬁed. In discussing the remediation criteria applicable to the retired facilﬁﬁcs at Wa!tz
Mill, the NRC's most recent Inspection Report states that NRC aceepted CBS's "propos%d
specific, quantified criteria for remediation," which, for "areas where future Jicensed '

activities may be conducted," is 4x. Jt. Ex. 50, NRC Inspection Regort (April 22, 2004),

at4.



41, Viecom's counter axgumcni — that Richard Smith, the CBS employes whe;)

on the understanding that the 4x criteria wes s.imply 2 goal and ALARA could be used to

authorized the submission of the June 18, 1998 letter and Attachment to the NRC, dii 50
justify higher levels of surface contamination (Smith Testimony, at 1048, 1066) ~

beside the point and in addition appears to be inconsistent 'witb the NI.lC's use of the
'ALARA concept. The plein language of the Attachment is different from Mr. Smith's
understanding, and it is the plain language, which NRC approved, that is controlling.
See, &, Klsirs Moving & Storage, I, . Wesportfns. Corp, 766 N.Y.5.24 495, 136
Misc. 2d 735 (2003) (contract should be interpreted sccording to its plain language).
Moteover, Jim Lieberman, the former Director of Enforcemeat for the NRC, e)cplgainéa&
that ALARA is used to determine whether it is feasible to reduce the level of
radicactivity below that specified in 2 NRC-epproved plan. Licbermaﬁ Directat 5. It{s

not used “to allow a regulated party, without prior NRC review, to be able to increase j

£
()

dose levels or relax cleanup criteria from previously epproved levels based on the party
notion of what might be ALARA.*° Jd. at 9, .
42. Viacom and Westinghouse agree that many surfaces in the retired facilities]

have not been remediated to 4x, although Viacom claims to have spent sbout $93 millipn | . ;
on the remediation project Smith Testimony, at 1122-23. That is confirmed by the NRC

| Inspection Report. Although the NRC in8p:ct¢>_i' recognized that “scabbling efforts

removed substantie] amounts of contamination in the top layers of conerete,” he

o Viacom's expert Jikewise testified that although there are circumstances under whick
. the NRC may allow 2 licensee to usz an ALARA analysis to exceed the contamination
levels speclﬁed in 8 license or NRC regulatton, "there has to be communication up fronf
on any issue in & license," and a licensee is not free to decide, for itsclf, how 1o mterprc
the license. Testimony of Dr, Michael T. Ryen, June 17, 2004 at 594,
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nevertheless concluded that the "as left" conditions for many of the areas do not medt the
* 4x criteria. Jt. Bx, 50,2t 6, 9.

43. Arthis point, Westinghouse requests this Panel to declare that Viacom th

- -

breached its remediation obligations in Scc;n‘on 8.1(a) the APA and to hold a hcm‘ng!to
determina the damages that Wwﬁnghousc is due, Westinghouse alleges that it is cntilclcd
to & monctary award eqhal to the amount of money that Westinghouse would have to
spend if it wete to remediate all of the retired facilities 10 4x or to Ix in the case of thT?se :
facilities for which Westinghouse now claims o have no future licensed use.

44. We do not address the question wh'cther‘Viaoom breached its remeédiation
obligations at this time, because & finding es to whether os not 2 bmcﬁ has occurred |
. would not affect the conclusions set forth in this Initial Arbitration Opinion and Ordas]

45. At this point in the proceedings, bowever, we find that Yiacom has pot
remediated all of the retired facilities to 4x, as required by the NRC approved criteria }Bm
the Attachment 10 the June 18, 1998 letter. We aiso note that we do not condone

Viacom's evident decision to take matters into its own hands by unilaterally determinia

| ]

that it did not have to decontaminate the surfaces to 4x but could stop when it believed

the surfaces were dcéontaminatcd to an ALARA standard that, as discussed above (ﬂéﬂ

[ =7

at §§ 37-39), wes not contsined in the criteria that Viacom (then CBS) had proposed an
the NRC had gpproved. As the experts from both parties testified at the heating, & -
rr.gulated party cannot resolve for itself, without NRC approval, such quesﬁons
concerning compliance with NRC requirements. Sec supre 81§41 & n. 10.

46. At this point in the proceeding, however, we are not prepared to hold that |

Viacom must pay Westinghouse the sum of money necessary to remediate all surfaces xL
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the retired facilities at Waltz Mill to 4x, or to 1x in the case of those facilities for whic#:

Westinghouse now claims to have no future licenscd use. As an initial matter, we are qot

persuaded that Viacom is obligated under the APA to remediace the retired facilities to; 1x

(thé free release criteria) instead of to 4x. As explained above (§upra at § 8), during
negotiations over the APA, CBS repeatedly told Weetinohnue that the SNM-770

Remediation Plan pending before the NRC was not & decommissioning plan, but rather

_ was 2 plan to remediate the retired facilities to 1 level where they could be used tor rurere

licensed activities. CBS made these same representations to the NRC in early 1999, a.(T

the APA was signed and the NRC had approved the remediation criteria in the

Attachment to the June 19, 1998 letter. See Jt, Ex, 20, Letter from A. Joseph Nardi to 311
2

Mask C. Roberts (Aug. 12, 1998), Attachment at WEC 016533-34; Jt. Ex, 25, at 299,
{comments of Joseph Nardi at NRC Public Workshop). Morzover, efter the sale elosed
and Westinghouse tock control of the Waltz Mill site in March 1999, Wesﬁ;xghousc

| initially told the NRC that its plan for the retired facilitics was 10 "reduce mdiaﬁoﬁ and

contamination levels for continued licensed use.” Jt. Ex. 80, st WEC 015705, If !

Westinghouse now wants to change its mind end declare that some of these facilities hive

no future Jicensed use, it may do so, but under the APA, Viecom is not responsible for

remediating these facilities to 1x.
47. Nor sre we inclined to hold a hearing at this time to determine the cost of

remediating all of the surfaces in the retired facilities to 4%, because it appears that |

additional NRC approvals would be needed 1o conduct such further remediation. aod we

do not know what those approvals would-permit-or-require—The testimony presented af

the nearing reveals that some surfaces in the retired facilitics cannot be decontaminated

to



4x using mcthods permitted by the SNM-770 license, and, therefore, the remediation
cannot be completed in the manner proposed by CBS and approved by the NRC.
48. When CBS proposed the 4x criteria to the NRC, all of the professionals

involved with the remediation project believed that it was possible to remediate the
surfaces in the retired facilities to 4x using the techniques that CBS planned to use in the
remediation project. Ses Nardi Testimony, at 305; Voge! Testimony, at 436-37; Smith
Testimony, ai 1192, Moreover, the NRC, in its August 21, 1998 approvtﬁ of these
" criterin, stated that the remediation was to be done pursuant to the Jicense. Jt. Ex. 78.
49, As the remediation progressed, however, it became apperent that the

contamination was much deeper in the concrete in some areas than the initiel ]
characterization studies had shown. See Nardi Testimony, at 305-06; Smith Testimony,

at 1196-97. Based on this new information, Westinghouse's remedistion experts now

recommend that the best way to achieve the 4x criteria in some buildings would be to

demolish the buildings.” Nardi Testimony, at 303. But Westinghouse concedes that this

cennot be done under the existing SNM-770 license. Jd. Viacom likewise contends thgt

for at least some of th; retired facilities. there are structural and other technical reasons
why it is not practicel to achieve 4x. Smith Testimony, at 1202-03.
50. Thus, at this point, we are not prepared to hold that Viscom must pay

Westinghouse the cost of remediating al) surfaces in the retired facilities to 4x. As

Viacom points out in it post-hearing memoranda, this could result in a situaion in whith

't These expert reports were not presented to the Panel during the hearing, but the
witnesses did refer to the reports in general terms. And Counsel stated that
"Westinghouse's position is that the most efficient and economic approach to the 4x
criteria would involve some demolition that might require an amendment to the Plans, |
one or both of the Plans, with respeer to methodology." Tr. at 1100.
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| Viacom pays Westinghouse to complete a remediztion project that the NRC does natt

require, or even permit, to be completed.

51. But we are likewise not prepared to hold that Viacom has alr&dy ﬁouc
- enough remediation, when the NRC could disngicc and order Westinghousc, as. the

licensee, to perform addifional work to remediate these facilities to 4x; a specified | \J;l

_ closcr to 4x than they currently a;c; or possibly, in certain cases, a level justified by an\
ALARA analysis if the NRC were to determine that such an ALARA approach were |
proper, | _ : . 1
52. Instead, we believe that in order to proceed with this arbitration and enablg
this Panel to fashion an appropriate remedy for the Parties” commercial dispute, jt is .

necessary to obtein guidance from the NRC ahout the scope of the NRC's requlatory

requirements — the extent of remediation that is réquired at this intenmediate phase of the

“ SNM-T770 license, when the Waltz Mill site continues to be used for licensed activities]
| and whether that required remediation has been fully performed. The ritical ppint. forus
s that the NRC has the regulatory responsibility and authority to decide the extent to:
(whxchthembrcd facilities should be remediated at this time, and what, ifany. additionil :
o yemediation may be deferred until final decommissioning.. . |
| 53, The NRC Director’s Decision, Jt. Ex. 41, clearly i;xdiwtes that we should
look to the NRC for such guidance before proceeding further. As the Director’s Decisipn
notes, Westinghouse and Viacom have chosen arbitration as the dispute resolution '
process to “resolve the parties® dispute as to their respective responsibilities for

completing decommissioning of the WTR in accordance with the approved

decommissioning plans.” Jt. Ex. 41, at 12, Hence, the Director's Decision concludes, |
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“NRC has assurance that its requirements will be met and that the required transfer will

" take place in due course. NRC retuins the final responsibility end euthority over the
WTR 2nd the Waltz Mill Service Center because it will approve the licensing actions (.hat
follow the implementation of the decisions of the erbitration panel.” [d. Itis thus fqrihc ‘
NRC to define the substance of thié NRC's regiiirements and determine whether they |

-have been met, while it is the responsibility of this Panel to pssign economic
responsibility to the Parties for performing according to the substentive requirements ,'. L

«-gpelled out by the NRC. | |

54. The Staff Rcspohsc to Cor;:mcnm on Proposed Director's Decision on
Viacom 2.206 Petition Concerning the Waltz Mill Seqvice Centcrl..Madiscm. Pa., Jt. Exj

42, makes the same point. In the words of the Staff Response, *NRC staff cannot and ?as

Qa

not delegated jts duties 1o the arbitration panel, as the NRC retains the responsibility ]

authority to approve the licensing rctions and ensure that its pegulatory requirements

continue to be met.” Jt. Ex. 42, at 12. ' ' mL

. 55, Moreover, we find that the parties, in entering into the APA, agreed that
' i

J

would divide their respective liabilities along the lines drawn by the NRC, with
CBS/Viacom being responsible for the partial remediation of facilities to & standard
determined by the NRC to be consistent With their fomre licensed use, and
BNFL/Westinghouse being responsible for the final decommissioning upon terminatior
of the SNM-770 license. As explained above, both BNFL and CBS recognized that NRC

. might draw the line et 2 Jeve! of remediation morc cxacting and costly, or less, than they

desired, but, as Mr. Rodgers testified for BNFL, they ultimately "agreed to aceept the |

level of remediation that the NRC approved." Rodgers Testimony, et 153,
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56. Our decision to request rulings from the NRC is not made lightly, becauic we
recognize that the parties agreed, in Section 8.8 of the APA, to arbitrate "[a)ny dispulc as
to the scope of the wotk or the type of Remedial Action . . . or the matters conceming the
Waltz Mill Service Center described in [Section 8.1(n) of the APA)." Jt. Ex. 17, at 117,
As Westinghouse notes, this arbitration clause plainly covers disputes ebout the scopé of
2 remedial action to be taken by a party pursuant to its obligation under the APA. W%
would not hesitate to lnssign responsibility for a scope of work or remedial action requ irved .
by the NRC. However, the difficulty that confronts us js that unexpected data pmdum-d |
during the remediation process has made it clear that et least so'me of the surfaces canfiot
be remediated to the standard approved by the NRC (that is, to 4x using techniques
permitted under the license), and we are not confident that our resolution of the parﬁe.:'
disputes about the ALARA enalyses that Viacom prepared to justify the as-feft condition
of both surfaces and penctrations in the retired facifities, without further guidance from
the NRC, would properly enforce the rights and obligations that the Parties bargained {or
inthe APA.

57. As Westinghouse's counsel noted at the hearing, "the structures [at Weltz |

Mili] are still contarininated, and so far zs the NRC is concerned, the contamination
remaining in those structures govcred by the SNM-770 liccn.se is the responsibility of the
NRC licenses, Westinghouse.” Tr, i! 1257, Thus, even if this Panel were to hold that
ALARA enalysis for e particular penetration were adequate, or that an ALARA approath
justified no further remediation work for surfaces at this time, that would not insulate
Westinghouse from potential liability to the NRC. But it was precisely because

Westinghouse did not want the NRC to look to Westinghouse to remediate what
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Westinghouse viewed as the "legacy contamination” at Waltz Mill that CBS/V iacol-
agreed, in Section 8.1(a) of the APA, “to continue to be obligor with respect to

responsibility and liability for implementing the Plans" and to "so advise the NRC."{ Jt. -

Ex. 17, et 110.

. §8. In addition, Viacom continues to pravide the NRC with financial assumTce
for completion of the remediation of the retired facilities under the SNM-770 liecnsq, and
only the NRC has authority to relcase (or draw on) that financial assurance. See gupta at
9% 15-16. A holding by this Panel that Viacom has completed its remediation obligations
under ;hc SNM-770 Plan (or would complete its obligations upon payment of a mecﬁed
damege award to compensate W;:stinghousc for work the Panel finds Viacom has
erroneously failed to do) would not be binding on the NRC, and thus the NRC could
refuse to release Viacom from its financial assurence until additional work is done.

59, In agreeing that CBS/Vizcom would be the obligor end would provide |-

R

financial assurance to the NRC for the completion of the remediation of the retired
facilities under the SNM-770 Plan, the parties to the APA necessarily understood thathe

NRC would detcrmine when CBS/Viacom had completed the required remediztion wT'k

.

required by the Plans. That is confirmed by the sentence in Section 8.1(a) requiring '

Westinghouse to efford CBS/Viacom access to the Waltz Mill site “uatil such time as ‘he -

Plans have been completed and NRC has approved completion of the Plans.” Jt. Ex, lil,
' t

at1ll.
60. In light of the nature of the dispute over the remediation critcria and the fagt
that the partics rcép(mized that the NRC, in its reeulatory capacity, will have to anprove

completion of the Plans, we believe it appropriate to seek guidance from the NRC befope
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we issue any final relief in this arbitration proceeding. In this regard, we note that

Section 8.1(a) of the APA gave CBS/Viacom "the responsibility and sole and exclusive

authority to negoriate with and respond to the NRC. . . with respect to any issues which

roy grise during implementation of the Plans,” Jt Ex. 17, .at. 110. Westinghouse h

right 1o "review and provide CBS with writien comments in & reasonable time prior fo

transmission of plans, reports and submissions to the NRC," while CBS/Viacom hni to

"roview and in good faith consider” Westinghouse's comments. ]Jd. But we also no]

the NRC has indicated that it will accept requests for license amendments only fromiits

licensee, Westinghouse, See¢ supra atn.S.

61. Therefore, to avoid any confusion, disagreements, or procedural deley in

secking the necessary guidance from the NRC, we gave the Parties an Opportunity tof-

sthe

e that

comment on the Order that we proposed to issue &s part of this Initia] Arbitration Opifion

and Order.

62. Both Parties filed letters to the Panel, dated September 10, 2004, advisingithat

 neither Party requested eny revision or change to the Panel's proposed Order,

IV. Order

For the foregoing reasons, we hereby Order that:

1. The partics shall forthwith jointly file with the NRC a copy of this Initial

Arbitration Opinion end Order; and

2. The parties shall forthwith jdi_ntly request that the NRC answer the followinl

guestions:

k)
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5. Whether the TR-2 Plan hes been satisfactorily

completed. If not, what further remediation remaips to be - .
done; end

b. Whether the SNM-770 Plan has been satisfactorily )
completed. If not, wﬂat further remediation remains to be

done.

3. Inseeking ;lnswexs by the NRC to the foregoing questions, the Partics sha)
present their respective arguments and evidence to the NRC in accordance with .
procedural rules in existzace or to be esteblished by the NR.CC which ensure that borh1
Parties have an equal opportunity to be fully heard by the NRC."” Copics of such
submissions shall be provided to the Panel. o

4. The Panel recognizes that the answers by the NRC to the foregoing questigns

will be rendered by the NRC in the procedyral form that the NRC deems gpprooriate.
The Pane] respectfully requests that the NRC answer the quostions as soon as practical.
5. Upon the issuance of answers by the NRC to the forgoing questions, the J

Parties shall forthwith advise the Panel of those answers. At that rime, the Panel shall

consult with the Partics concerning the issues that may then require arbi ionl 'I‘hc\

? Some version of this procedure appears to have been followed in the inspection
process (where the inspector noted that both Yiacom end Westinghouse submitted
documentation canceming the radiological status of the Waltz Mill site, Jt. Ex. 50, at 1
end in the proceedings on Viacom's petition to terminate the TR-2 license, which is now
pending before the NRC (see supra at § 33),

Y These-issues friay iGeldE Rurtlict Sonsideration of the respective findicial

. mspbnsibxlmw o HEPATHEY 11 the event that the NRG deleniiingg that any Bf e re’aﬂ:d 1

‘fncmhes TR bE Temediated 16 the “ﬁ%ﬁ reléase’ cntsﬁon‘a'f"thxmme;rathcr tban At {h‘;
~timie that the SNM-770 Jicemseia termiinated; .
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Panel retains jurisdiction over this arbitration for the purposes of this Order and suth

possible further arbitration proceedings.

SO ORDERED this 14th day of September, 2004.

Sl Chd s b Fmrencne i

Patricia M. Wald
Chair of the Pane!

M%//

Gersld Charnoff
Member of the Panel

Steven S. Honigman
~ Member of the Panel

Document &: 1423266 v.1

13




