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GIOVANNA LONGO; Investigator;

PATRICK LOUDEN, Branch Chief,
Reactor Projects Branch 5.
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Inspector;

GARMON WEST, Security Specialist;
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THOMAS COUTU, Site Vice President,
Kewaunee Nuclear Power Plant;

JONATHAN ROGOFF, Vice President and
Counsel, NMC; ' ‘

GORDON ARENT, Manager Regulatory
Affairs, Kewaunee Nuclear Powexr Plant;|

ALDO CAPRISTO, Manager, Employee
Concerns, NMC;

RANDALL CLEVELAND, Manager,
Access Authorization and FFD, NMC;

DAN CRAFT, Investigator, NMC;

GARY VAN MIDDLESWORTH, vice president,
NMC; '

HAL WALKER, Consultant;

EDWARD WEINKAM, director of regulatofy
services.
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MS. PEDERSON: Good morning, I'm Cindy Pedersen,
I'm the director of the Division of Reactor Safety
here in Region III. This méeting is a predecisional
enforcement conference with the Nuclear Regqulatory
Commission and Nuclear Managément Company. It does
pertain to apparent violations concerning
deliberately failing to execute the fitness for duty
program and provide cpmﬁlete and accurate information
at the Kewaunee facility. This meeting is closed to
public observatiop, but as our policy we are
transcribing this because it does deal with
potentially willful violations; therefore, I would
ask that you all use the microphone, that it will be
on if the little green light is on, and ask that you
gspeak loudly so the transcriptionist is able Eo fully
hear everything,\as well as those participants on our
video conference. 1In a few minutes I'll talk about
today's agenda, but I'd 1ike to start with
introductions, first for the NRC and then Nuclear
Management Company.

Jim?

MR. DYER: 1I'm Jim Dyer, Regional Administrator,|

: COUNTY COURT REPORTERS, INC.
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Region IIT.

MR. BERSON: Bruce Bérson, Regional Counsel.

MR. LOUDEN: I'm Pat Louden, DRP Branch Chief,
Region III.

MR. WEIL: Charles Weil; Enforcement Spécialist,
Region IIT.

MS. DIXON-HERRITY: Jennifer Dixon-Herrity, I'm.
with the Office of Enforcement, ﬁeadquarters.

MR. MADEDA: Terry Madeda, Region III Kewaunee
Security Inspector.

MR. CREED: . Jim cfeed, Region III, Safeguardé
Program.Manager.

' MS. PEDERSON: NRC observers, please?

MR. NEURAUTER: I'm Jim Néurauter, Region III.

MR. PERGANDE: Shéun Pergande, engineering
group. |

MS. BOND: Jamie Bond, nuclear safety inspector.

MS. MELENDEZ: Danada Melendez.

MR. PAUL: Rich Paul, OI.

MS. FUNK: Dawn Funk, physical security
inspector. |

MS. PEDERSON: And headquarters, please?

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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MS. LONGO: Giovanna Longo, Office of General
Counsel. |

MS. FAHEY: Mary Kay Fahey, Office of
Investigations.

MR. SUPUNSIS: NSIR.

MR. WEST: 'Garmon West, NSIR.

MS. LONGO: This is-Ginny Longo.' We don't see
you on the camera through your end. 1Is that
purposeful, or are you not aware of fhat?

MS. PEDERSON: We are taking care of that.
Thank you, Ginny.

"MS. LONGO: Thanks.

MR. LOUDEN: How's that?

MS. LONGO: Thank'you'vefy much.

MS. PEDERSON: For NMC, please?

MR. ROGOFF: I'm Jonathan Rogoff, NMC in-house
counsel. |

MR. COUTU: Tom Coutu, Kewauﬁee Nuclear Plant,
site vice president. |

MR. CLEVELAND: Randy Cleveland, NMC access
manager. |

MR. CAPRISTO: 'Aldo Capristo, fleet employee

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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concern program manager.

MR. WALKER: Hal Walker, I'm an investigative
consultant.

MR. PICKENS: Terry Pickens, director of
government affairs, NMC, Hudson.

"MR. ARENT: Gordon Arent, regulatory affairs
Manaégff Kéw;unee.

MR. WEINKAM: Edward Weinkam, director of
regulatory services.

MR. VAN MIDDLESWORTH: Gary VanMiddlesworth,
vice president, assessments, for NMC.

MR.uCRAFT: Dan Craft, with Nﬁclear Management
Company;':j

MS. PEDERSON: Thank fou.

The purpose of today's meeting is to
gather additional information for us to make our
enforéement decision. As the title implies,
"predecisional enforcement conference” means we have
not yéé:made that decision, 1It's very important
today that we fully understand your perspective of
the facts of the case and any additional thoughts you

may have about enforcement.

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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. this regard.

Briefly I will go over the agenda.
After I have concluded my opening rémarks, Chuck Weil
will briefly discuss the enforcement policy. Wé.are

operating under a traditional enforcement policy in

Terry Madeda will then summarige the
apparent violations. |

Next, I'll turn it over to NMC to '
makes its presentation as described in the facts and
circumstances as you understand them, causes and
safety significance included.

If you believe we have errors or
misunderstandinés inlour facts, please describe those
fully. All the information that we discuss today
will be included in our decision makﬁng process.
Also, if you'could specifically acknowledge or state
your objection to the apparent violations, that would
be useful to us as well.

'CorreC£ive actions are always part of
uﬁderstanding facts of the case and that too goes
into our enforcement decision making, so we would

appreciate hearing those.

COUNTY COURT REPORTERS, INC.
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Somewhat unique in this particular
case is in our-dune 9th letter we also specifidally
aéked that 'you address any potential chilling effect
at other NMC facilities since some of the individuals
in Kewaunee that were involved in the fitness for
duty issue were denied access at Point Beach.

Finally, I encourage you and your
staff to present anything else that you feel is
relevant to our decision.

I am sure you've probably had an
opportunity to review the enforcement policy again;
as such, anything that may factor into‘decisions on

civil penaltieé, if any, we would also like to hear

“your perspective.

Following your ﬁresentatidn and any
questions that we may have, we will take a sﬁOrt
break. When we reconvene we may have a few
foliow-along questionsf Following that, Chuck Weil
will summarize where we go.next és far as the formal
process is concerned. And lastly, Jim Dyer will
provide closing remarks.

I will note that we will be making no

COUNTY COURT REPORTERS, INC.
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final decisions during this meeting, so we will not
be presenting anything of fhat natﬁre.

‘Before we continue, I'd like to just
comment on what the significance of what we're here
to discuss today. As you know, the NRC considers

potential deliberate violations very seriously. In

addition to the potential of this case of having an

unfit individual on site! the potential here is that
a‘super?isor'deliberately failed to take action and
then later potentially lied ébout his knowledge.
And, obviouslf, that is not acceptable. Our
regulatéry_framework relies on. individuals to comply

with our requirements in a trustworthy manner. 1If

somebody violates that trust it does shake the

foundation of our regulatory framework and cannot be
tolerated.
With that, John or Tom, any opening
remarks you would iike to make?
MR. COUTU: I do have some opening remarks
béfore we begin the presentatiop, but let me begin
with the fact‘that we at Kewaunee and NMC take

fitness for duty, access authorization, employee

COUNTY COURT REPORTERS, INC.
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concerns and safety conscious work environment very
se?iously.

This has been a long and.difficult
investigation. We still, coming into this
conference, are not clear on ﬁhe exact nature of the
violations, so we will present to you a purposé, what
we believe is the pu?pose.for our meeting today and
then our objectives; As I have séid this has been a
difficult issue for us to pin down. There are --
there's very little in the way of hard facts. Most
of the information that we have has been the result
of interviews with numerous people. Conflicting
statements have been made. We have had very wuch --
a lot of difficulty corroborating statements that
individuals have made. So,_weré we forced to draw
conclusions based on what we believed to be the most
reasonable sequence of events théﬁ occurred and we
intend to show that to you today, how we came to the
conciusions we did based on the information that we
had.

We hope that this can be a very open

exchange .of information. Our goal here is really to

COUNTY COURT REPORTERS, . INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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11
get to the right conclusion and ngt to defend one
position or another. So if the NRC is in possession
of information that we do not ha&e, we hope to obtain
that information today. And if our course of actions
need to be changed, we will in fact change our course
of actions.

So with that, I'd like to just, if
nobody has any gquestions, move into the presentation.

MS. PEDERSON: <Okay.

MR. COUTU: Oh, aléq, this can get complicated
from a names and positions perspective, so if you
would, we've prepared just a little chart of-who's
who as.far as folks that were involved iﬁitially in
tbe concerns and folks that we talked to and feel

that we will be speaking about today in our

MS. PEDEkSON: What I would suggest is that the
NRC participants return thisldocument to Qou since it
would be personal privacy infofmation and I would ask
that we return it to you at the end of the meeting.

MR. COUTU: All'right. It's going to be tough

to keep track of everything for anybody who hasn't

COUNTY COURT REPORTERS, INC. _
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622




10
11
12
13
14
15
le
17
18
19
20
21

22

12
been very familiar with this.

MS. PEDERSON: I appreciate that.

MR. COUTU: Okay.

Gordon?

MR. ROGOFF: Before Tom begins, it;s going to be
very difficult to talk about this without speaking
the names of some of these individuaIS'so, I mean, I
think we --

MS. PEDERSON: Right. My only point of that is
it being a document submitted to the agency; yOu
know, as part of this. But you'wre right, we will
that's why it's closed. We will be talking personal
privacy and potential willful.

MR. COUTU: Okay.

So, first off I will cover the purpose
of -- what Qe bgiieve to be the purpose of this
enforcement conférepce, our'objectives. And I will
also cover at a &ery high level the results of our
investigation. i‘would ask that, unless there's a
real burning que;tibn at that point, to kind of wait
on questioﬁs until Mr. Randy Cle&eland makes his

presentation on the details of the inﬁestigation,

COUNTY COURT REPORTERS, 'INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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13
MS. LONGO: This is Ginny Longo. I have to
interrupt you, I'm sorry, just.to ask. You all were
going to fax something, it hasn't come. Is there a

problem? I understand part of your presentation is

writing and we were going to be faxed a copy; is that

correct?

MR. MADEDA: The fax should be on its way.

MS. LONGO: Okay. o

MR. MADEDA: Yeah, there should be a second fax
also coming.

MS. LONGO: Thank you. Sorry.

MR. COUTU: So, Mr. Cleveland will present the
investigation detéils ahd then Mr. Aldo Capristo will
present the potential effect or lack of potential

effect on safety conscious work environment. During

fhg.course of the investigation, we did discover some
things'that we did act upon. We will be covering
those actions, and Mr. Cleveland.and;Mr. Capristo
will in fact lay those out for you. And then I will
come back and wrap things up..l

" Our purpose téday[ wé believe it ié to

provide the NRC with facts that NMC investigations

_ COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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revealed regarding allegation one, which was that
welders deliberately followed the -- failed to report

fitness for duty concerns; and a contract mechanical

and civil superintendent, that would be FiNINGREGIERNT.
failed to report a fitness for duty concern involving
a foreman, and that would be a Day & Zimmerman

)

foreman, contract foreman, that would beﬁiﬁ.

Mor your chart; to provide the NRC with

facts that NMC's investigations revealed regarding
allegation three, which is that a contract mechanical

provided

false information to the NMC investigator relative to

being informed about the fitness for duty concern
involving :he foreman,h JEMISNREIN

provide, the NRC insighﬁ from the NMC's evaluation of

potential fof chilling éffects as a result of the
actions taken during our investigations and to
provide our conclusibn concerning potential
violations;

Our objectives today are to show that
the NMC investigation was thorough and that our

conclusions were based on the facts, and probably

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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that was that a Day & Zimmerman NPS supervisor turned

- their heads when certain individuals come in half

15
more correctly based on reasonable jﬁdgment
surrounaing the information that we gained through
the interview process and several other fact-finding
iniﬁiatives that Wehidentified; to demonstrate how we
carried out our fitness for duty obligations based on
the information tha; he has obtained during the two
related investigations; and to explain how NMC
maintained a safety conscious work environment
throughout the course of‘the investigation and
afterwards and how we managed that.

At a high level, the results of the
investigation, and then I'll go over what the
original allegation was that was brought fo our

attention that launched into the investigation, and

blitzed. Thaé was the original allegation.

Due to the potential seriousness of
the issue, Qeiretained the counsel of an independent
investigator,éactually the'services of an independent
investigator,%Walker Consultanté, and that's Mr. Hal

Walker at the%end of the table (indicating), he was

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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in a letter dated February 8 of 2002. There were

"forema~ Jere aware of their responsibilities to

16
retained to complete a comprehensive investigation of
this incident. |

Our investigative efforts and

conclusions were summarized and reported to the NRC

basically two inveétigations. We had an initial
investigation and then a suppiemental inveétigation;
and we'll go through the results of those.

The initial investigation ideﬁtified
four individuals who statéd that on occasion they
perceived the odor of alcohol on the breath of a Day

& Zimmerman foreman, that would be /¥

while inside éhe Kéwaunee protected area. None of
the individuals notified their immediate éupervisor
or other member of management at the time that they
deteéted'the odor of alcohol. That is the finding of|
our investigation. |

All four individuals who detected the

odor of alcohol on the breath of the Day & Zimmerman

-
¥

report or act.

And as a result, during of course of

COUNTY COURT REPORTERS, INC. :
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17
our investigation we uncovered somé trustworthiness
and reliability issues that led us to deny access
because the individuals did not report the édor of
alcohol when they detected it. They baéically-failed
to support our fitness for duty policy and really
gavé us no indication that they would support the
fitness for.duty policy.

' A supplementary investigation was
undertaken following communication by a concerned
individual to our, to NMC employee concerns program.
That individual wished to provide us additional
information or observations relative to the initial
investigation, éo we opened a supplemental
investigation to follow up on ﬁhose. This concerned

individual provided two new elements of concern. One

was related to the fitmness for duty issue. The other
element was related to welding issues and that had
two parts. We investigated, we thoroughly
investigated the two elemenﬁs énd neither of.the
elements are'substantiatea.

What we did find on the initial

allegation, as a result of both investigations, is

COUNTY COURT REPORTERS, INC. :
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that the concerﬁ was partially substantiated. It
could not be concluded that the Day & Zimmerman
fofeman'was ever on the job.unfit for duty. Ve were
uﬂable to conclude that. It was concluded that the
odor 6f alcohol was detected. And, in fact, it was
concluded that the Daf & Zimmerman superintendent
failed to comply with our fitness for duty program by
not ordering a for-cause test upon the detection of
an odor of alcohol. And although he performed
additioﬁal behavioral observations to ascertain
fitness for duty, he did not act in accordance with
our fitness for duty policy which does require
for-cause testing. It was also not substantiated
that any welder reported, initially reported the odor
of alcohol to the immediate supervisor or any membe%
of management.

So, again, we do not ‘substantiate the
allegation that the odor of alcohol had been reported
to the contract mechanical and civil superintendent,
We did not conclude that the'éontract

mechanical and ‘civil superintendent provided

incomplete or inaccurate information. We do not

COUNTY COURT REPORTERS, INC.
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| welders, each reporting that they deﬁected the odor

19
believe that a chilling efiect had been created at an
NMC facility as a result of this FFD issue or actions
that NMC has taken in.response to what we discovered

in the course of our investigations. And we do not

escalated enforcement.

And with that, I'd like to turn it
over to Mr. Randy Cieveland to provide additiona14
detail on what we discovered through the course of
our investigations.

MR. CLEVELAND: Okay, I'm going to highlight the
NMC investigative findings suﬁporting our conclusion

that the superintendent,

informed of an odor of alcohol on FFEMENGENE

Our investigation.  focused on five

of alcohol on

the odor of alcohol to the superintendent,E%p

- gﬂﬁﬁé@i. Our investigation concluded that four of

the welders deliberately failed to report the odor of
alcohol. This conclusion is based on two primary

findings: One, that the welders were adequately

!

COUNTY COURT REPORTERS, INC.
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trained on the expectation to report FFD concerns;
and the second, they provided specific reasons for
not reporting the odor of alcochol to supervision.
And, particﬁlarly, that these reasons were provided
prior to their notice by us of denial of access.

The welders, I'1ll begin with

again provided specific reasons. He asked the

investigator, Hal Walker, to look at things from his

point of view, that as a

N you didn't want to, as he stated, "“Create

waves. You kept your eyes open and your mouth shut."

forward with

fob to sniff

aware ofz@j ,ﬁ@ "; W drinking habits; therefore,
there was no reason to report. And he was a fellow

worker.

Finally,ﬁiq ?"7simply stated he

COUNTY COURT REPORTERS, INC.
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10

11

12

13

14

15

16

17

18

19

20

21

22

21

feared union rebrisal as the basis for not reporting

reported the

we ultimately

. found to be not credible. This was based on our

finding of contradictory statements, uncorroborated

claims and a threat that the individual made toliﬂr

:Vnmjﬁff which we will detail a little further in the
presentation.
Regarding the first area of concefn,

¢ this is the fifth welder's

credibility --

MR. COUTU: Let me make sure you understand.
We're going to focus on the fifth weldex because he

was the_only.individual'who told us-that he reported.

‘The other individuals clearly told us they did not

report. So we are going to spend some time on this
individual because we wanted to be sure.that we
understood whether or not he in fact did or did not
report. And that's really important.

MR. CLﬁVELANP: The firgt‘afea of concern with

gredibility involved contradictory

-

_ COUNTY COURT REPORTERS, INC.
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statements he made to NMC investigators. The first
example includes a statement that he made on January

11, 2002, stating that éhe foreman,

was loaded every mdrning, and in a sﬁbsequent
interview with NMC security on March 27 he made the
statement that he didn't know anything about the
g;;eman heing drunk.

The second example involves a random

testing situation wherein, again on%J%nuary 11, 2002

On March 27 of 2002, in a subsequent
interview again with NMC security, he this time

denies being escorted to the collection site by the

Oour third example of a contradictory
statemént concerns, again, a random collection

wherein [Kiatkuig

'“Tiz]allegés that the collector

performing the random drug and alcohol test

acknowledged the escort,fiEiERENRHENY| and again
these statements were made on January 11, 2002 as "a

little ripe." This was in

AR
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challenging the collector as to why she was not

w["f;ﬁfi:Fas not at the collection site and this
time that when he challenged the collector regarding
why she wasn't testing the ﬁeséenger, she appeared
puzzled and did not in fact make such a statement,
appearea "a 1ittlé ripe."
The second area of concern with

respect to [EENGEENESRNN

uncorroborated claims. We've got . .three examples here
which I would like to detail.

The first one'involved

went through access control together and that one

;;%ﬂ;ﬁ1was for-cause

tested. Our review of test records from /M

were only able to identify a random test tnﬁéuly 2001;

time frame. There was no record at all of a

for-cause test conducted on§

The second uncorroborated claim ties

. COUNTY COURT REPORTERS, INC.
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back to the previous contradictory point we covered

M@s not fit for duty. This

S

the collector as to why she wasn't testing the
messenger, and the messenger acknowledged, yeah, he's
"a little ripe.™

We interviewed both of the collectors

in %uly of
2001;Land neither of the collectors could recalhﬂ?ﬁﬁ

that performed random tests on AN

why they weren't testing the messenger, and neither

had any reason to ever guestion ¥R

fitness for duty.
The third example involves a document

Wl provided to us ‘on June 12, of twice-

removed hearsay, essentially a he-said-that-he-said-
that-he-said. The document alleging that the

superintendent , {PHVANOMINGMNGY cdmitted to receiving
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reports of the odor of alcohol and lying to
investigators.

Our follow up on this, we immediately

Background on

\v'”byé:Fad reported to

LWy

o i
v

truthfulness of the document and neither acknowledgéd

that the statement regarding anyone reporting the

2001. This was developed by Mr. Dan Craft of my

staff. Dan Craft was recently hired by us, he's got
31 years of'experience with the Federal Bureau of
Investigation, he was a special agent and supervisor

in character of investigations. We commissioned Dan
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to take a look at, in preparation for the enforcement'
conference here, the entire investigation that was
done, all that was conducted by Hal Walker and any
subsequent investigations that we conducted to
determine whether it was comprehensivg and complete
and whether we néeded to do additional'investigation.
One of the things that Dan found, he identified the

need to go back .and take a look'ét the employee file

i % We did that and that's where we
developed the statements made to the éuperintendent.'

Dan also did some re-interviewing and some additional

interviews and we are -- that information is

available.

What Dan found in the employee fiie of

\

concerned that he should have been setup as the

foreman on the job. He opinioned that the foreman,
';i-'L:'E"“;f,'ll."f_.-.‘-’ Mg\ is an idiot; .asserted, this 1&
T l , i
ﬁﬁﬁﬂﬂéi;'asserted that he is not going to burn rod

. for the rest of his life; and finally, he threatened

to "get even and when I do, you people won't know
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what hit you." This was documented to /i

file on June 26th of 2001.
MR. BERSON: Could you explain how that

information got into il

reported it?

MR. CLEVELAND: It was i GmsilinmiEeg

file. It was a signed note of a memorandum of

MR. BERSON: Okay.
MR. COUTU: I think it's important here to note

that, No. 1, we were not directed by anyone to go

look at this file. It wasn't 1ikeWiEeum

"go check his file." This was an independent piece.
| I think fhe second piece, that's

important to understand is the time frame in which

this was entered, which was before, really, any of

"these allegations were claimed to have been made,

which was in June 2001 time frame, as opposéd to
starting in July. This whole issue started in the
July 2001 time frame. So I think those are important

things to understand about time frame and the fact
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that no one directed us to go look .for this. It just
turned up in our investigation..'We would have

probably treated it differently if"fﬁka

"Well, go look in his file. There's something
there." It's a great gquestion and, you know, we
considered that.

MR. BERSON: ign this

statement?
MR. CLEVELAND: June-26, 2001.
MR. BERSON: He signed it prior to, okay.
MR. CLEVELAND: Correct.
So, in summary, Qith respect to the

fifth welder,'iffffﬁfitﬁw:lwe ultimately concluded

him to be not credible based on the reasons which I
just articulated and were ultimately unable to

substantiate his claim that he had reported the odor

of alcohol tQiNiiey

s

In conclusion, NMC was unable to

substantiate that the welders had reported the odor

of alcohol to [SNEERERE Again, this was based on
our finding that the four welders, again prior to

their denial of access, stated that they did not
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‘talk a little bit about the issue that you asked us

-my introduction, I am currently the fleet employee

serving in the capacity as employee concern program

29

provide that information to supervision, specifically

here detailing our investigative efforts to

corroborate his claim and were unable, ultimately
unablé to do so based on our finding it was not
credible and our inability to substantiate his
claims.

MR. COUTU: I'd like to ask Mr. Aldo Capristo to

to address which was potential impacts on a chilled
work environment as a result of the actions taken
during this investigation.

MR. CAPRISTO: Good morning. As I mentioned in

concern program manager, and I think relevant to this

is at the timé these events unfolded I was also

manager for the Kewaunee facility, so I was
integrally involved in these issues as they unfolded.

I have two central points. First,
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30
that NMC self-identified the potential for a chilling
effect within the Day & Zimmerman organization and we
took action to address the safety conscious work
envifonment threughout this period.

Secend, I will explain our basis for
ouf conclusion that the Kewaunee fitness for duty
issue did not create a chilling effect at Kewaunee or
other facilities. |

MR. COUfU: That is a typo, should be "did not. "

MR. CAPRISTO: "Did not create" on the handout.
i think that's substantial. Make sure to put that in
your notes. | |

We based these .conclusions on three
speciﬁic evaluatiens that are relevant to the time

period. First, a fleet life safety cultural

is directly in the period of time of interest.
Second, a more specific concerns environmental
assessment that was conducted within the Day &
Zimmerman working group within the Point Beech and
Kewaunee organization.

And I think at this point it's
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"the fall of 2001, some of these employees then moved

. September 2001 assessment has to do with people that

31
relevant to mention, again, it's important to
understand that this is a migrating working group,
that these are not regular employees that support one
and -only one facility. That as the work at Kewaunee

rolled up with the .generator replacement project in

over to Pbint Beach. I believe that's the basis of
your concern that this may have had an impact beyond
just'Kewaunee. So these employees do migrate between
facilities.

And third and final is. an evaluation
that we provided in respoﬁse to a previous NRC
request on this topic. |

MR. WEIL: Could you explain to us how a

are denied access in, seemingly, Deceémber some three
mpnths later? I don't understand its rélevance.
It's beforehand.

MR. CAéRISTO: I think-thérefs a -- as we
understand the issue, the issue was brought to our
attention in No?embef that there was a potential

fitness for duty issue, that there was an
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unwillingness to report, whether it was ah unfit
person at the facility. My understanding was that
this could have existed in this prior time and I
believe we go back to the July 2001 time frame where
there were concerns ultimately unearthed there'could

have been unfit employees,

specifically may have been unfit as early as Juiy
2001.

MR. WEIL: Let mé be a little more explicit. I
think_the_potential chilling effect,qqestion we are
asking is, after these gentlemen raised the issue of
the fitness for duty issue énd I believe circa
December, maybe, 2061, to boténtially January 2002,
pulling.this off the top of my head.

MR. COUTU: It was around the November time
frame.

MR. WEIL: So, well my point is it was after
this assessment so I don't understand the relevance
of the assessment périod which was before they raised

the issue. We're asking the question, they raised

- the issue and the éhilling effect, if there was any,

would be afterwards, not beforehand.
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MR. CAPRISTO: I think as I speak to the next
line --
MR. WEIL: Okay, well go ahead then. Maybe
we'll have to come baék to the question.
MR. CAPRISTO: Certginly.

On that next 1ine; again speaking to
the fleet-ﬁide safety cultural assessment as an
effort to benchmark our entire fleet, we coﬁmissioned
an iﬁdependent réview by an expert in this area,
Synergy Consulting Services. Synergy's survéy
instrument provides opportunities to demographically
identify the Qorking group. It does not identify ybu
by name, but identifies.you as a working group. In
the September 2001 survey, the demograbhiéally
important group is known as "CL" or contract labor.

And in that particular work group, again in the

the Synergy report was that the working environment,
the safety culture ana nuélear safety in general was
ratéd in the éategory of "good" to "very good." Now,
again, it's important to understand a few things. We

don't know that these -- that any.of the principals
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"memory, ma'am, but there are more positive and less

34
in this survey specifically responded to this survey,
but .to the extent that we can demographically isolate
a working group to contract labor, which would be
representative of this‘work'group, that is the result
that we were provided by the consultant. Now,
potentially speaking more directly to your point, we
conducted a follow-up survey earlier this year and
the same working grouping identified little to no
change in that surveyed area.

‘MS. LONGO: Excuse me, I have a question. You
identified that the result of your survey was a -good
to very good response for contract labor. What otherx

categories exist? Excellent, superior, awful,
MR. CAPRISTO: I don't have those committed to

posi;ive responses. I believe we get all the way
down to the range of unacceptable. I would confirm
that though.

MS.'LONGO:' Okay. But there are more posiﬁive
responses than "good" to "véry good. ™"

MR. CAPRISTO: That is correct.
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MS. LONGO: Thank you.
MR. COUTU: - Before we leave this line, I would
like to address your questibn very directly.
MR. WEIL: Sure.- |

MR. COUTU: If you think about a chilled work

environment and you think about individuals who can

claim to have reported the issues to their
supervision over the course of a period all the way
back to the July time frame and those concérns nét,
being addressed, I believe that éurvey conducted in
September is very important to understanding what
type of work environment existgd as a result of
individuals feeling free to report concerns to their
supervision and having those concerns acted upon. So

there is a period of time between July and September

where'these involved individuals experienced a work
environment and theﬁ in September had an opportunity
to, throggh the cultural survey, to do that. That
provided us our baseline. So it's really important
to understand we're talking about the issue of what
was the work environment before, and during, and then

also what was it after we took our actions? And that
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kind of ties everything togetﬁer because it's
important becéuse chilling goes way beyond just the
actions that we took, it goes to the fact that
supervisors allegedly failed to act on concerns.

MR;.WEIL: _Your poiht is well taken. I'm most
interested in, of course, in anything after thé fact
to rule out, you know, that ;here'was a chilling
effect because of maybe any potential retaliation,
perceived retaliétion, whatever it may be. That's
what we are most interested in.

MR. COUTU: And we understand that.

MR. CAPRISTO: And I think that as I continue, I
think we get more focused and on point to ﬁhis
working group as I continue.

MS. PEDERSON: If I could, before you go on, do
you have a recollection of what'kind_of response rate
you got on your labor force? Was it a small
percentage of.people responded to this survey such
that it was not necessarily representative'of the
group as a whole?-

MR. CAPRISTO: The consultant pfovides us with

the response rate both overall and within the work
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during your cultural survey, were these the same ones

37

consultant also provide us, with, if you will, an
asterisk that identifies when the response rate is
less than sufficient to assign any statistical
significance and this work group did noE meet that
trigger. In reverse, yes, it was a statistically
significant sample based on the population.

MS. DIXON-HERRITY: Was the outage over at this

point? Were the people that you were talking to

there during the outage and in July?

MR. CAPRISTO: The September 2061 survey would
have been at the time ;hat the steam generator
replacement outage Waé staffing-and beginning.

MS. DIXON-HERRITY: Okay.

MR. CAPRISTO: And ‘T think I spoke to this third
point, is that the follow-up assessment that we took
in Januéfy 2003, again with the same demographics, .
did not identify any significant ~-- statistically
significant change. Again though, I must note that
this may ér may not have been the same emplo?ees.

This is, again, a migrating work group and it's some
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overall working environment. And as a result of our

‘Michael Quinn of Management Systems, to interview and

fieldwork was conducted primarily in November and

'directly to the environment at that time.

38

period of time later.
More directly within ;he Day &

Zimmerman working group, in isolation of  this fitness
for duty issue, there were many other indicators to
us that there were potential barriers, to problem
reporting within the Day & Zimmerman organization.
We took action as licensee with Day & Zimmerman

management to direct them to better understand their

direction to Day & Zimmerman maﬁagement, Day &

Zimmerman commissioned an independent consultant, Dr.

understand the entire workihg environment and outline
for us any potential barriers to problem reporting

within this working group.

Dr. Quinn reported to us and to Day &

Zimmerman in a report dated January 31, 2002, and his
December of 2001, so, again, I think it speaks

It's‘important to understand again

though, going back to the migrating work group idea,
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.Management Company. But most importantly, again

39
that the Day & Zimmerman work force at this poeint was
primarily at Point Beach, so the majority of folks
that Dr. Quinn worked with were in the Point Beach
organization at that time.

What we identified was that there were

in fact barriers to problem reporting within this

themselves for what we would call "craft labor

culture."  And I think any of ﬁs that have managed
not only a union work .force but also a craft labor
work force can understand the complexities and the
issues that are sometimes unique to managing such a

work force. This is not a unique issue to Nuclear

thréugh the interview process and through thé
entirety of Dr. Quinn's work, he did not identify any
barriers that related in any way to the Kewaunee
fitness for duty'issue. And those iésues that he did
identify, NMC did take action on which we will
outline later.

Finally, NRC had previously asked us

to look at this issue and in our response in a
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February 8, 2002 letter to NRC, NMC has provided the

results of yet another review of the safety conscious

work environment within Day & Zimmerman. This time,
our methodology was slightly different. We utilized

the services of a member of my staff, Mike Langley,-

employee concern program manager, came to Point Beach

and Kewaunee and interviewed members of the Day &
Zimmerman staff and asked them what potential
barriers there might be to ﬁroblem reporting and
whether or not there was a wiliingness to problem
report.

In these interviews, the summary of
our conclusions was that there was no reluctance to

raise safety related issues. And, finally, that

' there was no evidence of a chilling effect at NMC

facilities.as a result of actions taken in response
to the fitness for duty issue.
I'd like to give it back to Mr. Coutu:
for additiohal comments.
MR. COUTU: So, the important point to notice
here ié'that we do not see any impact of our actions

regarding the fitness for duty incident, but we did
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see the fact that there were barriers to problem
reporting within the organization, which goes all the
way back to our -- some of our initial slides which
said that people chose or appeared to rationalize why
they did not have to comply with the fitness for duty
policy when they are required to report the.odor of
alcohol on another individual. So, that appeared to
us, and from our sthdies,Aand from our
investigations, to ne rooted in a different -- in a
different cultural aspect of the labor work force,
and as a result,.not as a.result necessarily of our
investigations, investigation-related, although some
of this is, but as a result of our investigations
into the.qulturs of the work force we‘took some

actions to bolster that culture. And I'm going to

ask Mr. Cleveland and Mr. Capristo to address those
actions. Although they were not directly related,
all of them were not directly.related to this, we
recognize that these were important to‘bring in here
because we knew that a certain culture existed in the
work force and we really can't tolerate that culture

continuing if we're going to -operate the plant
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safely.

MS. PEDERSON: Can I ask you a question.before
you get into your actions? |

You focused a lot on Day & Zimmerman.
Did you have simiiar kinds of responses or barriers
identified in other work groups?

MR. CAPRISTO: I wouid say to a lesser extent,
yes. Bqt the -- our primary focus and the primary
activity of those drivers that brought us to the
conélusion that we needed to work with Day &
Zimmerﬁan Qas primarily wvolume to the emplqyee

concern program. So we had a, if you will, a

‘continuing stream of input that indicated to us that

work needed to be done and focused within the Day &

Zimmerman organization.

MS. PEDERSON: How about other NMC facilitiesé
Again, a lot of focus on Point Beach, Kewaunee, Day &
Zimmerman; any other input on other NMC facilities?
| MR. CAPRISTO: We hgve not founa ;— we have not
found;to this extent any type of issue at any other
NMC facility. Da? & Zimmerman, please correct me if

I'm wrong, does support our other NMC sites.
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MR. ROGOFF: That's correct.

MR. CAPRISTO: But we have not seen those type
of issues surface at other NMC facilities.

MS. PEDERSON; Now, the survey, you mentioned -
the Synergy survey, that was for all NMC facilities?

MR. CAPRISTO: That's correct.

MS. PEDERSON: And if I understand your
discugsion, your two other reviews that you diaqd,
evaluations, were specific to Day & Zimmerman at
Kewaunee?

MR. CAPRISTO: Kewaunee and Point Beach,
correct..

MS. PEDERSON: Kewaunee and Point Beach, thank

you.

MR. COUTU: I think another important thing to

remember is that at the time Kewaunee and Point Beach|’
were being managed as a three-unit site organization,
and so that's kind of.an important thing to remember.
Our employee concerns were allitogether at that
particular point in time.

THE COURT:. Thank you.

MR. CAPRISTO: That's correct.
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MR. BERSON: Just kind of a detail. The Synergy
study, did it also break down results by facilities
as well as across the fleef?

MR. CAPRISTO: Yes, it did. I am not certain if
we broke Kewaunée and Point Beach out in isolation to
each othexr. I believe at that point it was a |
three-unit site. Buﬁ, yes, there are different
results at Prair;e Island and Duane Arnold and our
other NMC facilities.

Mﬁ. BERSON: But the "good" to "very good"
referenée from the slide was to overall fleet
results?

MR. CAPRISTO: That was épecific to the Kewaunee
and Point Beach environment within Day & Zimmefman,
within the contract labor pool}'

MR. BERSbN: Okay. Thanks.

MR. COUTU: So, Randy, if you would take us
through some of the éorrective actions wé made and
then Aldo will also address.

MR. CLEVELAND: Okay.

As Tém has already stated, we did take

some actions with respect to access authorization for
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those people which we believe made a conscious,
deliberate decision to not foliow the Kewaunee FFD
program and'not report the FFD concerns, specifically
the odor of alcohol on supervision.

‘We, across the program, went and
underscored the importance of the immediate reporting
of the odor of alcohol to supervision and‘the need to
act on it. We did that through a number of actions

which I will detail here.

We have a form that is.part of our

access authorization program, it's called a "Rights

and Responsibilities Statgment" that each individual
has to sign and is acknowledging they read and
understand prior to being granted éccess on to.our
sites. Where devised that to underscore the
importance of reporting the odor of alcohol
immediately to supervision'and the consequence for
not reporting it which puts your.access authorization
at risk. That applies fleet-wide to anyone coming
into an NMC site woula ha§e to éomplete that form.
Anéther fleet-wide initiative that we

undertook was to put out a program reminder. This
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was done through various communication vehicles at
thé sites, again underscoring the impoftance of the
immediate reporting of the odor of alcohol, and
consequence for not doing so, and also addfessed
general FFD concerns.

MS. PEDERSON: If I could go back to your first
itembas far as taking action? |

Mﬁ. CLEVELAND: Sure.

MS. PEDERSON: Am I correct. that three
individuals were denied access at Point Beach, wversusg|.
four?

MR. CLEVELAND: Four at Kewaunee.

MS. PEDERSON: kaay.

MR. CLEVELAND: For the failure to report ﬁheir
reported detection of odor of alcohol to supervision.

MS. PEDEﬁSON: Okay.

And then at Point Beach, several were
denied -- |

MR, CLEVELAND: The same ‘four would be denied
throughout the NMC fleet.

MS. PEDERSON: Okay.

'MR. CLEVELAND: If you're denied at one site,
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you're denied at all.

MS. PEDERSON: Okay, it was four. Thank you.

MR. MADEDA: I have one guestion. The
individuals that you were talking about, are other
key players that you interviewed in this, has theré
been any access authorization issues involving them?

MR. CLEVELAND: No.

MR. MADEDA: So, you are talking about the four

welders.

. ~
MR. CLEVELAND: We're talking about thef%?gr

welders andpiECERane
MR. MADEDA:- Okay.
MR. CLEVELAND: A total of five that we took

access authorization on: Theig;ug}éhat'failed to -

report and (TRt aatra

MR. MADEDA: Okay.
MS. PEDERSON: Five.
MR. CLEVELAND: We denied his access.

MR. MADEDA: So, there's beeh no access

authorization action taken against either M.

MR. CLEVELAND: Correct.
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MR. MADEDA: Thank you.

MR. CLEVELAND : seaiigaih

superintendent -- well, let me just sort of qualify

MR. MADEDA: Yes, sir.

MR. CLEVELAND: Right. .With respecﬁ to time
frame, we took no action.

MR. MADEDA: Has there been subsequent action?

MR. CLEVELAND: Correct. 'As he -- in a
pre-access test in March of this year, he was denied
as a result qf a positive ;est.

MR. MADEDA: And the positive test was for?

MR. CLEVELAND: Alcohol.

MR. MADEDA: Thank you.

i was coached ahd

MR. CLEVELAND: ZEZ?T"fmw"

counseled regarding the zerc tolerance expectation

that NMC has with respect to the odor of alcohol,
that even a faint or impercéptible smell.needs_to be
acted on, that that as a stand-alone is a basis for .
taking action. He had initially indicated to us that
he considered the odor faint and imperceptible and

did not notice any other signs such as unsteady gait,
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slurred speech, ét cetera.

We went back and again underscored the
importance of immediate reporting of the odor of
alcohol through a test questionnaire and general
employee - training program, made the same
clarifications underscoring the importance of and
applying of FFD procedure.

MR. CAPRISTO: And then, finally, I would add
that, as I stated, what Dr. Quinn's report and what
we were well aware of was that we had what I would
most appropriately characterizé as labor relations
issues between the loéal labor union hall énd the
employer, the national employerh Day & zZimmerman. We
had had a, at this point, a fairly long history of

issues within this working group and this population

identified the action to go speak with the local
labor union leaderé, the head steward,.and I'm not
exactly sure of the titles, ét the Green Bay'Locais,
and speak to them directly on what éxactly oux
expectations are as a nuclearbempioyer and the

differences between working and earning your income
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50
at the nuclear facilities in contrast to the
remaining period of time when they worked at other
non-nuclear facilities. We explained that problem
reporting is not 6ﬁiy desired, but in fact required
as a condition of employment such Ehat people do need
to bring forth their issﬁes and will be held
accounﬁable if they fail to bring issues forward. We
expreséed to them, in the most fundamental terxrms, the
differences‘between nuclear employment an non-nuclear
employﬁent. This meeting was held Qith Day &

Zimmerman representatives and Nuclear Management

MR..CREEb: What was their response?

MR. CAPRISTO: I,_generally, I would say
understanding, and I believe we left them with a
better appreciation for the differences between
nuclear and non-nuclear employment. I would -- I'm
not sure that I would say thaﬁ_there was any further
characterization than a good understanding.

MR. BERSON: Can you say again when ;;;.; 3

tested positive?
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MR. CLEVELAND: Pardon?

MR. BERSON: Can.you state again when NN

tested positive?

MR. CLEVELAND: On a pre-access test.

MR. BERSON: When was that?

MR. CLEVELAND: March of this year.

MR. BERSON: Maxrch of this year. |

MR. CLEVELAND: 2003.

MR. MADEDA: Regarding that pre-access test,
would it be the licensee's policy to have an
out-briefinglof that individual to present that
individual's side?

MR. CLEVELAND: 'Né, we -- Oon a pre-access test
such as that, it's an automatic denial for a minimal
period of one year. |

MR. MADEDA: NN provide any

comments to any of your staff, either at the site or
corporate, regarding the'positive test results?

MR. CLEVELAND: That I would have to research,
Terry. I do not have that readily available.

MR. MADEDA: Thank you.

MR. COUTU: So, in summary, our investigations
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did not substantiate the allegation that the odor of

alcohol had in fact been reported to the contract

Also, that NMC did not conclude, based
on the information that we obtained in our

rovided incomplete

or inaccurate information.

We also concluded that a chilling
effect has not been created at NMC facilities as a
result 'of this fitness_for duty issues and we do not
believe that, although there were violations of'our.

fitness_fdr duty policy, clearly they were on the

‘“1fthelgene:al mechanical
superintendent, and certain iﬁdividuals in.thé work
force; we do not believe that those support'escalated
enforcement.

MS. PEDERSON: Thank you.

At this timéf I'd like to ask.if there
are any of the NRC representatives ﬁhat have
questions of ﬁMC. Should we start with headguarters?

MS. LONGO: Yes, I have some guestions.

My name is Giovanna Longo, I'm with

COUNTY COURT REPORTERS, INC. »
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



10

11

12

i3
14
15

16

17

18
19
20
21

22

53
the Office of General Couﬁsel. I have some guestions
for Mr. Cleveland.

MR. COUTU: Hg's getting a drink of wéter.

MS. LONGO: Okay, well we'll_wait.for Mr.
Cleveland to come back. .

MR. CLEVELAND: I}m here.

MS. LONGO: vThere you are, okay.

' First of all, can you hear me?

MR. CLEVELAND: Yes, I can.

‘MS. LONGO: Can yvou hear me okay? Okay.

Mr. Cleveland, your p¥esentation
consistently focused on whether or not anyone
reported, quote, "an odor of alcohol," unqgquote.

MR. CLEVELAND: Correct.
MS. LONGO: Okay.

Is that the -only wéy in which someone
can report a‘fitneés for duty concern? Is there any
other way they could report'a concern?

MR. CLEVELAND: There are other ways théy can
report a concern. o
MS. LONGO: Okay.

Suppose one -of these welders had said

_ COUNTY COURT REPORTERS, INC.
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quote, "I ain't going to work for a"

blankety-blank, expletive deleted, "drunk like him, "
unguote; is that a reporﬁ 6f a fitness for duty
concern?

MR. CLEVELAND: Yes.

MS . LONGO: Okay.

MR; COUTU; Let me expana upon that. It could
be. bepending on whether the individual's
observations were based on hié performance at work or

based on his knowledge'of_the individual's habits

MS. LONGO: Okay.
Mr. Cleveland, we too have information'
that certain people said they did not report a,

quote, "odor of alcohol," unqudte. But we also have

information that certain people repofted that they

MR. CLEVELAND: Our investigation --

. COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



10

i1
12

13

14

15

16

17

i8

19

20

21

22

55

MS. ﬁONGO: So if your -- so‘what I am saying
is, if yaur investigation focused on whether somebody
reported an "odor of alcohol," you missed the boat.

MR. COUTU: I think we're going to let Mr.
Walker, who conducted the investigations, help to
answer some of your questions at this time.

MSs. LOﬁGO: Before Mr. Walker responds, in
connection with this same point that I'm making I
have several other guestions, but this disconnect
between what you found and what we found I think has
to do ‘with thié focus on, gquote, “"odor of alcohol,™
unquote and there's more to it.

MR. CLEVELAND: We understand the distinction
and we too developed the same information aé part of
our investigation. The -- if you look at the sum
total of what we developed in our investigation, you
can definitely argue that the general opinion -- or

there was a general opinion out there that some folks

W o be a drunk. We did not develop
drunk at work.
And he focused on the odor of alcohol because that

would certainly be, at work, something.that would be
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actionable under our program.
MS. LONGb: Okay, well this is an important
point, Mr. Cleveland, because the evidence that we
have developed that OI developed -- first of all I

want to ask, was interviewed?

MR. WALKER: I interviewed him.
MS.
MR.

MS.

B\were seated and said, quote, "that two

work for an," expletive deleted, "drunk like [§

unguote.

I'm sorry, from mister -- excuse me, I'm getting

COUNTY COURT REPORTERS, INC.
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they thought he was, at that time, impaired.

So that I am concerned that you

focused on "odor of alcohol" when there is more to

A

i
B

thought that} R

you-awaré of that?

MR. COUTU: We are. I'd like Mr. Walker to
address that if you would allow us some time to
discuss ;hé issues? We were aware of some claims.
They later were cont:édicted, we believe.

And, Mr. Walker, if you would?

MR. WALKER:. Yesf Good morning.

MS. LONGO: Good morning.

COUNTY COURT REPORTERS, INC.
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MR. WALKER: My name is Hal Walker. I was the
person asked to do the investigation at the Kewaunee
nuclear power station. As a part of the request for
the investigation included was there any FFD issues
associated with D&Z, Day & Zimmerman NPS? My

gquestions to these gentlemen, and I did speak to them

W¥-bout several issues associated with the

welding program and any idea of any suggestion about

fitness for duty. I didn't'f- I didn't couch it in:
a, "Did you smell alcohol?" "Did you report a smell
of alcohol?" I couched it this manner to keep it

from anything. I asked him --
~MS. LONGO: Mr. Walker, I'm sorxy for

interrupting you but on your statement that you

interviewed {iNESITTRIE
he aware of a fitness for duty concern; did you ask
him whether he was aware of a fitness for duty

concern with{ SRR

MR. WALKER: I'm going to answer your question.
MS. LONGO: Okay.

MR. WALKER: Fitness for duty issues. Mr.

COUNTY COURT REPORTERS, INC.
“An A ANTINTY TARM RD. . WHEATON, IL. (630) 653-1622




N

10

11

12

13

14

15

16

17

18

19

20

21

22

the KNPP protected area while exhibiting the smell of

~smelling of alcohol. He was open, appeared complete,

59

Zimmerman NPS employees who had been known to work at
Kewaunee while unfit for duty. That should encompass

odor, smell, impairment, et cetera.

responded by saying, "Not that I know of." That's in

guotes.

knowledge from'any source of anyone working inside

alcohol. So I went from fitness for duty issues to

smell of alcohol. He responded in the negative.

Then I asked was he aware further if

alcohol on his breath .inside the protected area?

responded that he had no knowledge of

and I went from fitness for duty to the finer element

PRIt

of smell, and then also to (¥ ﬁ;rfigwf! And I got

negatives from him on each one.

MS. LONGO: Okay, Mr. Walker --
MR. WEIL: If I may --

MS. LONGO: Mr. Walker, then I think this is

COUNTY COURT REPORTERS, INC.
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where the disconnect is. Your questions focussed on

smell of alcohol. N testimony to OI was,

no, he was not aware of fitness for duty concerns
when the general guestion was asked. But when he was

asked about this specific incident, he says, "Yeah\

there was no mention of odor of alcohol. So
any questions about odor of alcohol would not have."
triggered his memory, and what I am saying is I think
that what we got was more complete information.
MR. WALKER:_ I was unaware of any.suggested
circumstance of a trailer. What I was doing was

gi?ing him a general, overall, brocad guestion, and

then later into a more definitive gquestion, and then

¥ himself, which I believe should
have élicited any comments includinnghat you're
suggesting regarding the trailer.

MS. LONGO: But as I.understand as you just
explained the qﬁestions, all of them were focﬁsed on

smell of alcohol, and that's not what he knew about.

COUNTY COURT REPORTERS, INC.
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What he knew was that two people thought Mr.

MR. WALKER: Well, on these --
MS. LONGO: And he did not -- let me finish.
Your guestions were, What is your knowledge? What is

your knowledge? All he knew is that somebody,

;came.in and said two people thought LRy

was drunk. So I think that it's understandable that
your questions would not have elicited this
particular incident.

MR. COUTU: I think we have a couple of issues
here. ©No. 1, I think you're making the leap that an
individual referred to as "a drunk" is in fact
impaired on the job. We did not -- we did not, we
were unable to establish through any of our
interviews with specific questions about whether Mr.

MWW as ever impaired on the job, we were

unable to establish thét.

Further, we conductedla follow-up
investigation in preparation for this conference.
I've jﬁst asked Mr. Dan Craft to come to the table.

Dan, it's my understanding that you did interview --

COUNTY COURT REPORTERS, INC.
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MR. CRAFT: Both}

MR. COUTU: ~- Mr. hkoeen

impaired while on the job. And I would like to give
Mr. Craft an opportunity to talk about that.

MS. LONGO: Okay, but this is - this is an
important point because I ﬁhink that whéé I}m getting

to is, you know, we do have independent corroboration

duty concern about P & | and in connection with

this I have to ask you, you, during the presentation,

I believe you listed, it was Mr., Cleveland who said

impaired so I he . didn't do anything. Well, why. was

. >0 * v AN W 4

e P LR AV T e S

M - P e, ARt
o or JINNEHEE

breath if people didn't report that they thought he

[

he smellingmwlwﬂ

was drunk? Is he generally going around doing that, -
or how does that happen? How does that happen?

MR. COUTU: - I think it was through incidental

_ COUNTY COURT REPORTERS, INC.
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63
contact with the individual. He worked with the
individual.

But let's let Mr. Cfaft relate his
findings.

MS.-LONGO: Thank you.

MR. CRAFT: Hello, my name again is Dan Craft.
NMC had asked me to take a .look at this investigation
from an objective outsider point of view and --

MR. ROGOFF: And he is our employee, but while
he was still an outéider, new at the company, so
there's no confusion there.

MR. CRAFT: I did take a - I was unfettered in
my access and my ability to look at the entire

investigation and then take it wherever I thought we

needed to go with it. And I did interview Mr.

expletive, ndrunk. "

days later he went and talked toMIabout that
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and asked him about that incident and|{$E

him that that's not what he said. That he said that

asked -- I told him that reasonable people can infer

that, but I wanted to know accurately, specifically,

meant, and I asked him not to do that but to be

accurate and that's how he came up with that

“statement. ofNIEENEA

breath mints.

MS. LONGO: Okay. I'm sorry, could you please

tell me your name again? I'm bad with names.
MR. CRAFT: Dan Craft.

MS. LONGO: . Craft. Mr. Craft. 1In your

re-investigation, did you talk to ikiMPsgnE

again? What I think is very significant is that the

person of concern whose fitness for duty was in

question told us that

I

R ceded
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"Yeah, these two guys came and tbld me they knew Mr.

kf;had a problem.".

MR. CRAFT: ©No, I did not.

~

MS. LONGO: Are you aware of this? Did you

interview IAKS

MR. CRAFT: No, I did not.
MS. LONGO: Are you aware -- okay. Well, we
did, and so you can see where we're coming from.

MR. CRAFT: Yes.

RIS
et

MS. LONGO: Especially wheriitSiig
an admission like this, we have to take it very
seriously. This is againsé his interesf; I think you
understand that.

MR. CRAFT: Yes.

MR. CAPRISTO: 1In our supplement, Mr. Walker is

just ~-- Mr. Walker is just reviewing his extensive

——
"

notes, but we did intervie‘§¥1ﬂ5;°‘ MY I believe

it was in January 2002. If we could have a moment to
find the reference?

MR. DYER: While we're waiting, a question I

- have, I'm trying to put together>the time line on all

this. There was an initial investigation-that you

COUNTY COURT REPORTERS, INC.
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performed, then there was the supplemental
investigation that you performed, and then thére was
our OI investigation, and then there was an
indepéndent review performed by Mr. Craft. I'm just
trying to put togetheﬁ a time line for these, you
know, when they overlap and where were we in ﬁhe
proéess, if.you'would. So, Mr. Cleveland, can you
address that?

MR. CLEVELAND: Yeah, I think I can help clarify
that. We had the initial investigation conducted by
Mr. Hal Walke;. And I -think all those findings were
provided.to you folks.

MR. DYER: That's the report of February '02.

MR. CLEVELAND: Correct.

- We then, the next major data_boint, if

you will, would be in June of 2002 where we were

wherein we developed essentially the same thing that

your counsel is briefing regarding the reference to

g drunk.®
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‘MR.

MR.

MR.

.MR.
what?

MR.

alleged that a conversation had taken place between

‘following receipt of that and both denied the
truthfulness, accuracy and, particularly, that the

statement regarding odor of alcohol was not in fact

made.

MR.

the supplemental investigation earlier?
MR.

we referred to that we did in June of 2002.

CLEVELAND: June of '02.

67
WALKER: I think I can respond now.
CLEVELAND: And then -~

DYER: That's June '02.

DYER: And‘lﬁgqu

’ﬂTSdocument concerning

CLEVELAND: He provided us a document that

DYER: Is that what you're referring to as

CLEVELAND: That was the investigation that

MR. DYER: Okay.
MS. LONGO: Could I interrupt at this point?
COUNTY COURT REPORTERS, INC.
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This is agaiﬁ --

MR. DYER: Ginn?, before we get‘done I just want
to have tﬁem complete their time line.

MS. LONGO: Oh, okay. We'll come back to it,
but, again, this is another_disconnect and I think
it's important for you to understand what we have and
what you don't have on this point.

‘MR. CLEvﬁLAND: _Okay.

MR. COUTU: I think it would be best to anéwer
Mr. Dyer's question, to start at the beginning when
the allegation‘occurred, when we started oﬁr initial
investigation, when we concluded it, when we denied
access, when we had the additional concerns raised,
when we began our supplemental investigation, when we
received the unsigned, quote-unqguote, affidavit, et
cetera. And I think it would be really important for
us to'go through that because this again goes back to

the fact that initially all of these people, except

for'fﬁ,gi' told us they never reported. And
after we took action we had conflicting statements
beginning to develop and we went with the experience

of our investigators of when they typically get the

COUNTY COURT REPORTERS, INC. ‘ .
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68
most truthful statements from individuals during
interviews, which is during the initial interviews,
they typically get the most truthful information, =Te)
I think it's important to understand this time line,
understand when additional information surfaced
following actions that were taken.

MR. CLEVELAND: Okay, so anyway, Hal, do you
have the exact date.of the supplemental investigation
so we can get that?

MR. WALKER: The supplemental investigation.

MR. CLEVELAND: While Hal is researchihg that I
will continue on.

MR. WALKER: Two ipvestigative reports were
prepared by me. One»Was closed January 7, 2002. The
supplementai report was closed January 30th, 2002.

MR. DYER: Okay, 80 both-of those reports were

the basis for, I think, your letter to us of February_

87?
MR. CAPRISTO: That;s correct.
MR..DYER: Okay.
MR. CLEVELAND: -Then we go to the June time

COUNTY COURT REPORTERS, INC.
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MR. COUTU: When did we deny aécess?
MR. CLEVELAND: We denied access to the four
welders at the end of Fébruary-zooz.

MR. MADEDA: And that was [kl

MR. CLEVELAND:

MR. COUTU: When was their access placed on
hold?

MR. CLEVELAND: It was placed on hold, I would
have to specifically research that, Tom, but that was
approximately upon the discovery that the people did
not report the odor of alcohol we put it on hold.

MR. COUTU: Which would have been during the
initial invéstigation phase --

MR. CLEVELAND: Corfect.

MR. COUTU: -- prior to.the -

MR. CLEVELAND: Décember time frame‘of 2001.

MR. BERSON: .And just fo; completeness, when
were the individuals first notified or become aware
that their access had been put on hold of denied?

'MR. CLEVELAND: The denial would have been by

lettér at the end of February.
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MR. BERSON: Okay.

MR. COUTU: When did they know they were on
hold?

MR. CLEVELAND: They were not specifically
notified of being on hold. They didn't have access
at our site at the time, and this was not until we
actually deniea access that we formally notified them
in writing. |

MR. BERSON: Okay.

MR. CLEVELAND: So then you go to the June time

frame. We talked about the receipt of the

information fromtgﬂgffii;xzj the document alleging
the conversatipn.that had taken place between Mr.
Ml the follow-up we did to that, and

then that takgs us to the follow-up work that Dan
Craft --

MR. DYﬁR: And when did Mr. Craft's
investigation -- |

MR. CLEVELAND: The middle to the end of June
2003.

MR. DYER: That was in preparation -- that was

as a result of our letter to you?
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MR. ARENT: Yes.
MR. DYER: Thank you.
Ginny, go ahead.
MS. PEDERSON: Just a moment. Hal was going to
answer an earlier guestion.
MR. WALKER: Yes. This is Walker again.

Okay, on January 17th, January 17,

2001, I interviewed (AN along with Mr.
Capriéto. During that ihterview, he stated -- we
were talking about why he would offer himself up for
a for-cause testing -- | .

MR. ROGOFF: You said 2001. You .meant to say
2002, January 2002.

MR. WALKER: I'm sorry, yeah, 2002.

Anyway , GHERIARNNNS 2s asked why he

felt he had to defend himself by voluntarily offering
to-be for-cause tested. Well, he said heAwas willing
to be for-cause tested at any time.

And who told him he had a smell of

alcohol on his breath, if he was offering himself for

: COUNTY COURT REPORTERS, INC.
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‘“r“ﬁ did not proceed to have him tested.
Then he went into are you friends with

because there was a connection there

:-7. ' . )
that might have been giving him lenience because of

We went on from that point to the next

phase of questioning was I asked him have other

.5Qij raised this

concern with you? Causing‘you to have breath mints

in the morning along with Scope, which was part oi
his commentary. He said there was one other guy. I
asked who? He said, "I would rather not say." f
said, "Was it a Day & Zimmerman NPS welder?" He
said, "No." I said, "Was it a Kewaunee Nuclear Power
Plant personnel? Was it a supervisor?" He séid

someone told a supervisor that he had alcohol on his
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b;eath. I said, l"Was.the supervisor Day & Zimmerman
or Nucléar Management?" He said it was Nuclear
Management, but he ?efused to tell me and Mr. Aldo --
Mr. Capristo at that time who that individualiwas.
So that's the questioning that went on.

There was another thing in here, he
was talking about the subject of a breath mint and:
things of that nature, that gées back to some other
issues we don't need to get into at this moﬁent, but
that's in response to your question abéut ééking him
directly of others,nquestioning him on it.

MS. LONGO: Okay.

But, again, what we have is that he

made a statement to us,
December, not in August 2001, but December,.fﬂfﬁ
came over and they wvisited andmtold him,
"Yeah, those two guys came and told me you were
either drunk or smelled of alcohol.™"

MR. WALKER:

MS. LONGO: 1In August 2001.

-And this is (BN

admission

COUNTY COURT REPORTERS, INC.
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MR. COUTU: That may be information that we do
ndt have.
MR. WALKER: He had plenty of opportunity to
tell me the same thing and didn't. And at the end of

it, Mr. Capristo directly asked j#%

had ever reported to wofk in an unfit conditioﬁ for
anj reason. And his response was a clear "No."

MS. LONGO: Well, if he had a drinking problemn,
that would nét be surprisiné.

MR. WALKER: That wouldn't‘be surprising, but
the question was asked and answered. And also these
others.

MS. LONGO: Okay.

MR. WALKER: It was asked and answered.

MS. LONGO: And I want to céme back to Mr. --
I'm sorry, it's just me, you know, I'm just bad'at
names. Mr. Cleveland, yeah, Qkay.

‘What I wanted to bring up and
emphasize to you earlier was this point about your

re-interview of GEraN NS

this document, or supposedly &

AR USRI
DA RS

conversation with [l

AR
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two people said, or some people said that

smelled of alcohol.

about that
thing. _No,ihff3&€:1did not say that people came and
Rl \smelled of alcohol. What g??

B told me in December of 2001 was that two

MR. CLEVELAND: The statement --

MR. COUTU: "Was drunk" or "was.a drunk"?

MS8. LONGO: No, not "was a drunk," but was drunk
at the time.

MR. CLEVELAND: The information that we had

gotten from ik

adnitted to him that these twé'individuals did not
want'to work for a drunk. Weé did not receive
information indicating that they considered him drunk
at work, no specific behaviofs which were referenced,
including the odor of alcohol, indicating that
something had occurred or been observed at work which|
was actionable.

This was cleérly through the sum total

of the interviewing that we did, there was, if you
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will, the urban legend throughéut that 4

was a drunk or a heavy drinker. But in terms of
specific behaviors at work, we did several
interviews, including one that was developed for us

as a source that we could interview which would truly

office every morning and never had occasion to
question his fitness for duty or ever detected the
odor of alcohol.

MR. ROGOFF: If I might, I have a document that

Mr. Craft developed. He asked in his interviews for

' to mark up this document (indicating), that
you probably have all seen, that would make it true.
'And this is the original copy. 1It's written indgié

And when he writes, he says

w— what he does is he marks up that document that

NI bnformed me
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that he spoke to Harold Walker the allegations that

work for him because he's a drunk." That's what he
wrote. "He's a drunk.'" He didn't write --

MS. LONGO: Sir, that refers to the August

incident, but what I am talking about is December.

druﬁk; At the time drunk. That's what he told us.
And we qﬁestioned -~ he d;scussed it at some length,
so what I'm telling you is that I'm not interpreting
what we have. That is what we have.

MR. ROGOFF: Maybe Mr. Craftican come here, cdme
back to the téble and speak to what the time frame is
that's being addreséed here. |

MS. LONGO: Okay. 2And it's possible we are
talking about two different times.

MR. CRAFT: It's my understanding -- excuse me,
Dan Craft again.

It's my understanding ARl

didn't work at either of these facilities in the late
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fall of 2001, that he stbpped working at some time in
October of 2001.

MS. LONGO: Right. But v}hy‘ is that important?

MR.‘CLEVELAND: I tbink.you ;- the point you're
tryigg to make is you're trying to nail down the
reference in time as to'when the statement'was'made,
correct? It was in the December -- the late 2001-
~early 2002 time frame?

MS. LONGO: Yes, becausermade two

statements about what w[_‘.g said. He made a
statement about what 8 H,,);#said in August when
everybody was employed.at the plant, and he made a

PR AL Rl

‘statement about whattﬂbwﬁg;‘*told'him_privately in
December.of 2001. And what I am talking about, and
the disconnect.between what you'wve got and what I've

-got is about December 2001. You have got part of

what I've got. What you have is that (i

telling you, "Yeab,ﬂ
You have that, we have

the same time, he said, "Yeah,

- COUNTY COURT REPORTERS, INC. ' ‘
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anything about smell of alcéhol. What helsaid, what
i qy;told me was these two gﬁys said that
was drunk at the time." ©Not "a drunk."

"Was drunk." And I think you don't have that, from

what I understand. I'm not criticizing you. I'm

just trying to, you know, make sure you understand

where we're coming from and that I understand where
you're coming from.

MR. COUTU: 1It's a little difficult to do that
without having both sides of the -- of what's been
revealed in interviews. We only have what we have,
which is a tremendous number of conflictihg
statements, like, "He was loaded every morning"
versus, "I don't know anything about him.being
drunk." And we're having difficulty. You may in
fact have information that we don't have. That's:
probably part of our frustration. What we'll try to
do is give you the informatién thét we developed. It
does not surprise me that you may have information
that conflicts with ours since we have information

that conflicts with our own information from the same

sources.
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So, again, I think Mr. Walker is the
besﬁ individual to talk about statements being made
by individuals about impairment on the job.
MR. ROGOFF: I think there's 'an important point.
If I might, I think the one thing we want to do here,
since we believe, Mr. Craft's best recollection is

that in the time frame in which you are stating the

statement was made, that

would not have occurred. That's something that ought
to bé verifiable'one way or-the other by going back
ﬁo records; right? Site records? Whether.they'were
on-site ér not?

MR. CLEVELAND;. That definitely would be

vefifiable. I think the couple of points that we're

discussing here is, one, what statement didiﬁ@.

R in December? We'll use
tha;_time frame. And then, what was the reference
that was made in the office back in the July—Aﬁgust
time frame of 2091; correct?

MS. LONGO: Correct. And I just want to point

out that this conversation between»tw“,“
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. time. frame.

They were not on the site, so your site records are

not going tell you anything about whether they had a
conversatién.

MR. CLEVELAND: Correct. And we understand
that. We believe a --

MS. LONGO: okay.

MR. CLEVELAND: The conversation took place in

2"3-Japartment.

" MR: ROGOFF: Which conversation, Randy?

MR. CLEVELAND: The .December conversation.

MR. COUTU:‘ There's two. There's one tﬁat
.allegedly took place in his apartmént and one that
allegedly took place in that -- in the Day &
Zimmerman offices.. |

MR, CLEVELAND: Correct, back in the July-August

MS. LONGO: Okay.
And the other thing I wanted to point

out, I'm not so sure that there is a conflict in what
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we have. 1It's simply that we have additional
.information, and that's why we, in the éynopsis, we
tried to summarize it to you. Now that synopsis,

unfortunately, did not include the information

about -- which is really the most troubling, I think,

MS. PEDERSON: What I would --

MS. LONGO: At the time so --

MS. PEDERSON: Since we --

MR. CLEVELAND: Hal Walker has something to_édd.

MR. WALKER:. Yeah, can I add something hére? 
You're talking abouw okay, and you're
talking about December. Do you have a definitive
date in December? Or is it just a December date that
he had -; |

MS. LONGO: I think it.was-in December.

MR. WALKER: In December, okay.

December 11, Tuesday, Decémber_ll,

~approximately 8:00 p.m., I had a conversation with

ia telephone. You are correct, he was not
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working at the site. He was working at a
different -- he was not working for NMC at that time.

And a lot of this has to do with other issues, but

when I got to this I asked HNEER again, and I
don't know how -- any way to ask these people,*‘@.
m are you aware o'f any D&Z NPS employees working
inside the protected area in violation of fitness for
duty policy?" I'm not trying to limit it to smell,
I'm not'trying to limit it to dope or whatever. He
states to me that he said he was unaware of anyone
working at Kewaunee in violation of tl'lle'policy.'

So I went further. I said, @.

ﬂdb, you know," I asked him if he knéw@ '

. ~ : -
friends with his m-or something of that nature.

naiagt lsaid he knew [(REMIRLERN

at both Kewaunee and Point Beach for many years. And

had worked in the same service, inspection service.
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very open to him to make his comments to me and he

didn't.

somebody else's -- somebody else had a conversation

85

I_asked him if he.had smelled. anything

v -
M. was asked

URARRT |

go on about his day. And that was his total of his

comments to me, and this took place December 1llth.

So, if he had these kind of conversations,.this was

MR. WALKER: That's correct.

MS. LONGO: And a reference at another place in

with -- the two people had conversations with Mr.
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"

gﬁgiiiﬁaabout this August incident appa?ently were
-very close in time and the other person said he
thought it was around the holidays, which would be
after December 11th.

MR. WALKER: Or around Thankégiving.

MS. LONGO: Well, no, the testimony was
December, January, around the holidays.

MR. WALKER: Okay.

MS. LONGO: But the person is talking about
Christmas, New Year, so I think what- it sounded to me
like, after putting everything together, it looks to
me like this conversation, these two admissions that

WO - nd td@ere around

the Christmas holiday, which would have been after

vour discussion of December 11th, which was wh
wouldn't have mentibned it.
~ MR. WALKER:  Okay.
‘MS. LONGO: Okay.: And --
MR. WEIL: Ginny, excuse me a minute?
MS. LONGO: Yeah.

MR. WEIL: I may have a point of clarification

that might help as far as a date. Mr. Walker, it
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all.

MR. WALKER: What about my interview with@

occasions.
MR. WEIL: I understand. I can't place that,
but I can place it after your interview with -- at

least one of your interviews with /O

MR. WALKER: Okay.

MR. WEIL: That's all I can do right now.-

MS. LONGO: Okay.

MR. ROGOFF: Could we just have Mr. Craft -- you

know, Mr. Craft did go back then and re-interViewiiﬁgi

SR

T and maybe, Dan, you could just review a littlel

bit of, you know,

MR. CRAFT:

came to him and
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of alcohol or had been drinking.

MS. LONGO: Are you speaking of §

couldn't hear.

MR. CRAFT: Yeah, gy

MS. LONGO: Okay.

MR. "'ROGOFF: .So, this conversation would have
been well after the December time frame when, given
the opportunity, he didn't come forward with that
information. Which is not to say he didn't say it
befqre, but it's‘just not what he told us.

MR. DYER: Let me ask a guestion first. IAguess
the question I have'ié: Mr. Craft just said that ééé

MSaid nobody had come to him about concern about

‘:[W”Jifitness for duty?
MR. CRAFT: Correct.

MR. DYER: I think the guestion, and what Ginny

MR. CRAFT: Correct.

MR. DYER: Now, did you verify oxr --
' MR. CRAFT: Yes.

MR. DYER: And he said that discussion did not
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occur?
"MR. CRAFT: No, that -- if I understand your

gquestion right, did someone go to-” i

MR. DYER: Basically, what I understood Miss

Longo to say} and correct me if I'm wrong, Ginny, was

MR. CRAFT: Correct.

MS. LONGO: Right. That he was drunk at the
time. 'The;e waéinb mention of smell of alcohol. And
this gets me back.to my point is you keep on focusing
on "smell of alcohol," but that's not what people

were talking about.

MR. CRAFT: ©No, that's correct, it was --
MR. DYER: The question, in fact, is not whether

‘I”m?had direct knowledge, or somebody had come

It was more was he aware that@

MR. CRAFT: Right. But I asked him that anyway,

to be thorough, to see did anybody come to him.
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But to answer your question, yes, this

AS 3 ‘tw .
"lhad taken

Tt

say that?

MS. PEDERSON: Ginny, can we let Mr. Craft
finish his summary, please?

MS. LONGO: Okay.

MS. PEDERSON: Thank you.

MR. CRAFT: I had asked a specific question, did

apartment wheré he
specifically asked him about this and it was the

version, the accurate -- I had him write it down in

his own handwriting (indicating), is thatmand
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ﬂﬂj didn't want to work forikiiiie

91

because he was

a drunk. Not "drunk," but "a drunk." And I asked
him about thé.affidavit and why he didn't'sign'it?
He said because it wasn't accurate. So I asked him,
well, whét would make it accurate? And he told me
the series of corrections. I had him correct it,
initial it on each of the corrections and then sign
it, and then I actually signed it és a witness to him
sigﬁing it on June 27th of this yeér.

MS. LONGO: Mr. Craft, in addition --

MS. PEDERSON: Did he elaborate at all on the
context of him being "a drunk"? Was there any
further exploration of what that meant? Whether on
site, off site, anything further inAthat-regard?

AL
SR

MR. CRAFT: No. @i \had talked to

M bout it, about these -- this conversation,
had -- did not witness, himself, any fitness for
duty, didn'ﬁ see the slurring of the speech or the
bloodshot eyes or the gait or anything; that he could
smell an almost faint, imperceptible smell of old
alcohol, like if he had a lot to drink the night

béfore, went to bed early and then just got up in the
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morning and didn't clean up. That seemed to be his

explanation of that.

m?about that too and

I askedi§

‘ziqfa- Pl vas 2 heavy drinker, that he would drink at
night, ﬁhen go go bed, 8:30, 9:00 o'clock, the latest
would be 9:30, and he would drink all the way up
until he went to bed, get up in fhe morning and come
fo work andlhe woﬁld have thié residual smell of
alcohol.

. us. PEDERSON: But no one caused -- that didn't
cause him to take a for-cause test, no when asked

that he take a for-cause test?

MR. CRAFT: Corréct.

for twenty-éome vears and that he had this

reputétion_, he had this smell about him.,@

Wror years and

had had him tested 15 times, always negative. That
he had taken this medication that made him smell.

That he had a problem with his throat, that it didn't
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close properly, that any residual odor would still

&was aware of it, but he also told

me that he would watch him and check and he did his

job and that's what he was -- he, .
concerned with; Was he fit for duty? Aﬁd did he do
his job? He.didn't'ﬁant to get hung up:in the
scuttlebutt of the mudslinging becéuse of this
reputation and people, you know, bad-mouthing

He Qas more concefned'with did heido his
job and was he fit fér duty? And his'professibnal
oéinion at the time, and we can argue whether it was
right or wrong, it was his judgment that he was fit
for duty.

MS. PEDERSON: And -c1ied on the

behavioral observation to make that statement?

MR. CRAFT: Yes. |

MS. PEDERSON: Or that observ;tion he was fit
for duty, even though he was aware he was é heavy

drinker, he chose not to have a for-cause teét-of@

MR. CRAFT: Correct.

¥ would challenge him,

_ COUNTY COURT REPORTERS, INC.
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say, "If you think I'm drunk, let's go right now,

take me for a test," a ‘szf-idn‘t. Now, that
may be an error in judgment, and I think NMC had |
counseled him on that and taken corrective action,
that that's not_permissible in our sites, but that
was his opinion at the time given the circumstances,
and he did what he did why he did it.

MS. PEDERSON: Thank you.

MR. COUTU: I think also to put in perspective
maybe the two individuals that claimed to have this
conversation, one of tﬂose'individuals was also the
individual who said, qﬁote, "loaded every morning,"
"The,foremaﬁ‘was loaded efer? morning," and léfer was
reported to say, "I don't know anything about him
being drunk." That he was escorted to the collection
point by the'ﬁpremaq ‘and it turned out he was noﬁ
escorted to the collect collection point by the

foreman. That the collector recognized the ﬁoreman

as being "a little xipe"; and neither of the

" collectors interviewed corroborated even the fact

that the individual escorted, that the foreman

esqofted the individual to the collectors' site, nor
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only substantiate a random test at some point after
that in the day.

You know, we could focus on one
statement made by this individual, but my sense is,
to get a real picture of what we are dealing with
here, ycu'ﬁe gof focus on the numerous cdnflicting
statements that this individual gave us. And we
went -- we went to NMC employees who work with this
individual to try to.determine whether or not there

were any cases of unfitness for duty.

Mr. Walker?
' MR. WALKER: Yes?
MR. COUTU: How mény people would you say you
overéll interviewed? And did any of them give you an

indication that there was ever a time thatéﬁé '

W as on site unfit for duty?

MR. WALKER: In both these investigations, with
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all these issues included about 34 individuals i
interviewed. Out of those 34_individuals, 13 I
interviewed.directly regarding a fitness for duty

issue with or whatever they could find

out. Not one individual indicated to me that they
observed any impairment in this individual. I went
over very clearly, thét was part of ﬁhé testing that
was done in their training depaftment and‘those
exhibits..
Now also another indiwvidual, aéﬁb.
MI will bring up now, who is reélly the p'ers‘on

who was -- the person who was in the alleged incident

Qif%;f“*?Awas tested and]Tﬂ?ﬁ”M" LT
e d o

alleged reason for this drift of the smell back on

wherein

him causing him to be tested. I had this interview

,ﬂggjon December 9th, Sunday, December 9th
at approximately 7:00 p.m., and what he -- he told me

that it was not uncommon for [HSNERERRIGEE 0 smell

of alcohol in the mornings but not appear to be
impaired.
And I went after him again and I said

to the extent, I-asked him why he did not bring'
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.hpvﬁff” has running a crew, and if he was that bad
why didn't his crew turn him in?

Now, I have to say that of everybody

"here, no one expressed to me that the man exhibited

any impairment other than this smell of alcohol,
which seems to be pervasive. I talked to Mr.
Capristo, I said if we interviewed everybody'on the

site, probably how many would say they smelled a

had been tested. This seemed to be a pervasive

thought of him smelling of alcohol based on that
event which, to me, looks like a -- people just knew

him as, I hate to, quote-unquote, "a drunk." So this
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one individual stated to me, O he said
non-nuclear jobs he smelled,alcohol on him, but never
on nuclear. Now where is the impairment? I didn't
see it. No one brought it to my attention.

MR. CLEVELAND: You also have to balance the

results of thosé interviews with interviews of other

who, again, had very regular

.nb*'daily, multiple times per|
day, very close prokimity, early in the mo;ning and
never detected neither the odor 6f alcohol, or had
reason to gquestion his fitness. He is not uniqué.

#i we did a follow-up with him based on

Mr. Walker's initial results, and he too indicated
that he had --
MR. ROGOFF: 7You know, I think this is the first

time you're referring to JCEIAERN Can you

identify him?

MR. CLEVELAND: s another craft

worker out there who EXUSEENE ould go to
occasionally to get some advice or help with the ISI

project. So he had some somewhat regular contact

COUNTY COURT REPORTERS, INC.
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:u"lﬁﬁhnd, again, never detected the
odor of alcohol or had any reason to quesﬁion fitness
for duty.

Another individual which we

interviewed, this was part, again, of Dan Craft's

follow-up, a PN he is the NPs/general

foremaa'.\hat was hired on E?/EBO of 2001,¥and we -

interviewed him and he again indicated that he had

?fizﬂ never had any

reason to guestion his fitness, did not detect the

odor of alcohol and believed him to be a very

reliable workera

his belief, based on what he characterized as

attitude, the attitude problem of pkE NN
m that if they had had a concern which they
believed was not being addressed adequately, they

would have gone to other folks in the chain at the

time.

and |} Wlso partially
corroborated our concern with the June 26 statements

that we identify in the employee file of AN
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MR. ROGOFF: And if I could just make one more'
point about what we cali -- we can call this document
an "Affidavit" now, after it's been executed. That
it was done on June 27th of this year, so it was done
three weeks ago. Yes, it speaks to the March
conversation, but theré would have been ample
opportunity when 5e marked this up to have said, "I
had a separate conversation in December," so --

MR. DYER: What document are you talking about?
I'm confused.

MR. ROGOFF: I'm talking about the document that
was titled "Affidavit" that was never executed, which

I believe Ms. Longo referred to in her conversation,

facts, you know, that seems -- we were not aware of,

that I think it is -- he askedﬂ@f'w{ﬁm&i to take the
document and in his hand fo ﬁark it up. This.is the
original copy, you can see the blué, perhaps you
can't read it, bﬁt the blue ink here and initialed

some changes to this. And each time that he refers,

he talks about "a drunk,” not "drunk."” Admittedly,

COUNTY COURT REPORTERS, INC. ‘
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



10

11

12

13

14

15

16

17

18

19

20

21

22

101
as Miss Longo-correctly pointed out, this refers to
the March conversation, not to Deéember .

MS. LONGO: To the August/ August. Aﬁgust.
There was no March conversation.

MR. CLEVELAND: I believe the affidavit refers
to a conversation in March of 2002.

MR. WEIL: If T may at this pdint, counsel?

MR. ROGOFF: Yes, sir.

MR. WEIL: Our interview, of course, was
transcribed under oath and ouf information fromé@?

- bout his conversation in Decembexr with@

remember, we're focusing on one issue in July of

2001. 8So going back to that, the conversation is,
"He had been drinking and.was_a drunk." That's the
quote.

MR. ROGOFF: But could you read the question and
the answer so we have some context there?

MR. WEIL: No, i don't'wapt to go into that
because we're still predecisional, éir.

MR. ROGOFF: Okay.

COUNTY COURT REPORTERS, INC.
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MR. WEIL: Just, please, ;aké my word for it.

MR. COUTU: Are you saying'he had been drinking
on the job? Or he had been drinking the hight
before?

MR, WEIL: Sir( all we know, sir, is that it was
in the fabrication shop, this conversatién came to
o by the.three welders. I'll set the

ground there. It was the fab shop, the limited

control area, ¥ had access to the protected

area.

MR. ROGOFF: Could you just read the quote again
for me? |

MR. WEIL: "I remember him saying ‘drinking' and
‘was a drunk.'" |

MR. COUTU: But its hard to understand the
context --

MR. WEIL: I understand.

MS. LONGO: If you will hold on a secénd.' I
have -- |

MR. WEIL: Ginny, let me finish one other thing.

MS. LONGO: Right. and when you're throuéh I'm

going'to add something. .There's additional stuff in
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the testimony. I don't mean to --
MR. WEIL: Well, I'll let you decide how much

you want to go to.

But one thing I want to furnish to Mr.

conversation with'ﬁf“i“;:'
MR. WALKER: Right.
MR. WEIL: So, going to your conversation, Mr.
Walker.
So, Ginny, it's yours.
MS. LONGO: If you will just héng on a second
here?

MR. BERSON: This might be --

MS. éff%}???: stated, when he was asked

said they wouldn't work for him. That they thought
he'd been drinking and was a drunk problem." Not

that "he was a drunk." "He had been drinking.*"

COUNTY COURT REPORTERS, INC.
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MR. ROGOFF: Did I hear you to read, quote, "he

then drinking"? I may have misheard.

MS. LONGO: He ~-- I'm sorry, "He'd been
drinking. "

MR. BERSON: "He'd been drinking.™"

MS. LONGO: "He had been drinking.*

MR. COUTU: And did you establish what they
meant by that? He had been drinking on the job? . He

had been drinking the night before?

MS. LONGO: Well, I think since these people

what does it matter whether he was drinking on-site,
or just before, or the night before? If they thought
he was clearly; you know, showed signs of being |
drgﬁk?

Mﬁ. COﬂTﬁ: I didn't hear that in_your
statement. |

MS. LONGO: Well, why did they think he'd been
drinking unless he was -- clearly showed some signs

of ‘having been drinking? Something was wrong.

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



10

11

- 12

13
14
1l5
16
17
18
19
20
21

22

105
MR. ROGOFF: I think iﬁ was because there was -
MS. LONGO: Is that not to you an indication
that somebody might be impaired? 1Is that not a

report of a fitness for duty problem?

MR. ROGO?F: I think it.was‘b
regular'behavior to drink. I mean nobody doubts
that. You know, our belief and our conclusion was
that it was confined tolafter hours, so that whén
somebody says "he had been drinking," there wasn't
any -- there's no news in that s;atement just in and
of itself. - Unless.one caﬁ establish, I think, is
what Mr. Coutu is asking, that they're --

MS. LONGO: Well, if mister --

MR. COUTU: I guess in reality, its irreievant.
Its irrelevant in that we didinot have that same
statement in our iﬁvestigation.' So, we if we agree
ﬁoday that you probably have some information or may
ﬁave had éome information or different statements
than what we reqei&ed, I think it's wrong for either
of us to infer what it meant. But it is a statement
that we obviousl& don't have in our investigation.

MR. DYER: Let me back up. Let me ask a
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queStibn hexre, I think, and redirect this a little
bit. You know, the violation we're looking about

doesn't go to [ hw'drinking problem. It

goes to what did i B know, or what was he
told? And I think that what we're telling vyou is
that we have independent information that says that

.“”hw¥cknow1edges being told by the two

individuals, regardless of their motives, that, the

way we understood it, thaglﬁi
fitness for duty probleﬁ;- You know, wﬁether he is a
dfunk, drinking, whétever it was, if an employee
comes to their superviéor and makes this, "I don't
want to work for a drunk," and, you know, is that the

type that you want to make an distinction as to

"whether he's drinking after work and he's hung over

in the morning? Or, you know, does that raise enough
of a concern to cause a for-cause fitness for duty
test? That's -sort of where we are, and what didéﬁk

i) now>  so, T don't want to get into whether

or not-mister --

know? And if you -- you know, what was your basis

COUNTY COURT REPORTERS, INC.
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for making your investigation?

It's obvious our investigation has
different conclusions than yours did, and I think
Ginny. And we've shared with you that going to
indepehdent third parties who were relating
(CRa

o4

(W

conversations, other conversations of

would indicate that these individuals had come to
him, regardless of the motives, and provided some -
sort of an accusation that he wasn't fit for duty,

that ¥§ BE® wasn't fit for duty. So if

there's a questions -< if you have something on that,
we don't need to get into the debate, did he have a
drinking problem or anything else like that. It's

know?

MR. ROGOFF: Randy,. could I ask you if you had

what you believed to be credible»evidence_fhat the

individuals had gone to

" had stated something that you believed that to be

credible, had come to him and said ‘that he had been
drinking, with the inference or the direct statement
of on the job, or was impaired on the job, would your|

decision have been different with respect to @

b 7]
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MR. CLEVELAND: Absolutely. - Yes.
And the focus was exactly -- that's an
excellent point that you made. The focus of our

investigation, we were trying to determine whether

#W¥:itness. You really, in a case like

known as a, qudte-unquote, "drinkexr, " butlbased on
his peréonal behavior observation, he did hot.héve a
basis for initiating a test or taking'fufther action.
Now, he was counseled by NMC on making

a more conservative decision with respect to what -he
considered the imperceptible faint qdor, but in terms
of people coming to him with a specific concern
regarding fitness --

MR. ROGOFF: Randy, if you would speak more
directly to Mr. Dyer's question with respect to the

credibility, the conclusion you drew with respect to

COUNTY COURT REPORTERS, INC. .
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the credibility of the individuals who stated that

Because I think the

gravamen of the concern has been perfectly expressed
hére, and we've been through this hour upon hour upon
hour, by Mr. Dyer and that is how we came to the
conclusion that it was not credible that the

individuals had gone to i

MR. CLEVELAND: Ultimately, what we concluded

&
> i
it

WY, was he didn't go to supervision. He
was on record with this, - he did not go anywhere with
the odor of alcohol. He didn't indicate in the

initial interviews that there was any other concerns

that he had gone.

MR. WALKER: If I may? January 15th I had two

dqwn south.

He's in the
Local. What he told me was that regarding the smell
of alcohol,‘it wasn't just limited to a smell of
alcohol, as Miss Longo-suggests, was an F?D issue;
This was directly related to what they were telling

me about the smell of alcohol. He said at this time.

COUNTY COURT REPORTERS, INC. _
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while working inside the protected area, two people

occasionally smelled of alcohol. He identified the

two individuals who smelled of alcohol as both@‘.

at any point in time. It was never corroborated in
any of my other interviews.

as asked if he reported the

smelled of alcohoi to his immediate supervision? I
don't think we cén ignore this on two occasions. He
said he did not report his concerns. ‘So, I asked him
Specifically,.“What did do you? I want to know what
vou did with it?" He said he didn't reﬁort~his

concerns because then, he said, "Look at it from my

point of view," and then he talked about beingéﬁ?

MY i n 2 union. He says, "Look at it
from my point of view. I'm working out of a union

(‘-‘ —_— _..:__,...: O
hall," which '

' He said he didn't want
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bring him back so he could talk to me on the phone,

111
to create waves, so he kept his eyes open and his
mouth shut.

Now, when he talked -- he talked to me

a little bit more; he talked about he wanted to --

§ talked about going to the employee

concerns, or wanting to go to employee concerns. So
looking at my notes, I hadn't really went into that

in-depth so I called him back at 7:55 p.m. Now, I

so this was a -- there was a -- it wasn't an
imﬁediate, there was a loﬂ of deliberate thought
there. I askéd him what he meant about what he said
earlier and he again reiterated to me that he did not
tell anyone of the smell of alcohol. So he had an
opportunity to teil me about that. He didn't on two
occasions in that same day. |

MR. COUTU: And later claimed that.he did. oOr
was one of the two parties that did. In much the |
same way that we got conflicting statements from Mr.
So, we have an issue here which is, if you

take anyone's statement made by an individual, you

COUNTY COURT REPORTERS, INC.
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can support a conclusion. If you look at all of the
statements made by'the individuals and you look at
our initial assertion that four of.the five people
said they did not report it, they did not report,
okay? The%ggétézgne gave a series of conflicting
statements and uncorroborated evidence who happened

to be the other individual that allegedly went toéiiﬁa

e We had to form an opinion on whether or not
these people really did report, and our conclusion
was they did not.

We could take any one statement. We
could take the statemen;; you know, the initial
statements of individuals and then discount the othex|
ones. We had to take all of the information, come to
a reasonable conclusion about whether or not we had
impairment on the job and in fact thé individuals did
report that. Our conclusion was, from the
information that we had, that that didn't happen.

We clearly admit, we believe that&i!ﬁ
*had a drinking problem. Did it manifest
_itself-aéfimpairment on the job or fitness for duty

on the job? We were unable to find any information,

COUNTY COURT REPORTERS, INC.
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exclusive of these statements, which were in conflict|
with other statements that there were cases of

iﬁpairment on the job by multiple sources, so we made
a reasonable judgment regarding whether or not those

reports were in fact made.
As it turns out there!'s a whole lot

. A .
QOne of.
At -
v

more information on this affidavit.

individuals has since
not going into motives for that, but there -- there
is -- there's a great deal going on here.

MS. PEDERSON: Are there any further questions
from the NRC on tﬁis?

| MS. LONGO: Okay; no further questioné. And 1I

thank you for, .you know, going through thé aetails of
what you did and what you have.

MR. WEIL: I do.

MS. LONGO: 'Okay, thank you.

MS. PEDERSON: Chuck?

MR. WEIL: Mr. Walker, just a few shoft

guestions.

In your interviews as a professional

investigator do you normally share your interview

COUNTY COURT REPORTERS, INC.
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notes with the person you interview?
MR. WALKER: Do you mean tﬁe-results of their
inferview?
MR. WEIL: No, your actual interview notes? The
notes you take during the interview.
. MR. WALKER: No.

MR. WEIL: I notice in the intexrview oféiip'

noteg and initial them and date them. Could you
please explain why you did that, sixr?

MR. WALKER: VYes, I will. Because initially

when I spoke tob!”ﬂwhw\r?wf:on the 5th, I believe, of
December, I héd I'asked him the question, which I
have already told you folks, I asked him about
fitness for duty, and was there any -- I can read it
again, but it's about fitness for duty. ‘He said

there was none.

Then I went and I interpret -- I then

interviewed NN who told me that --
of the issue and said that, when I asked hih why he
didn't tell anybody or report it, he said, "Well, the

supervisors all know it." Which caused me to go back

COUNTY COURT REPORTERS, INC. _
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Wtand go in-depth into the interview
with him again. I wanted to determine if in fact he

did have any smell of alcohol. And throughout that,

I had him look at the previous notes, Chuck, Mr.

Weil, and look at it and then at the conclusion of it
I had him write down in his own hand why he dida't --|
or why he arrived at the conclusion that he did, that
it didn't need to be reported, which was the
five-hours. And I thought it was important, because
of my own intent to get to the bottom of it, to have
his, as the note implicated,lin'the notes for him to
say whatever is accurate, what wasn't accurate, and
write down why he didn't repor£ it. That was the
one --.I-hardly ever do that, but it was sigﬁificant
enough for me to make sure thét you, the reader,.got
an opportunity to éee what he was saying to me.
That's why I did it in this case.

MR. WEIL: Thank you. It just stood out and I
wanted to -- '

MR. WALKER: - And I wanted it to stand out
because what's differenﬁiating at that time was that

he was making the determination, not that he didn't
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smell, but that the smell -- he was making a
determination himself as to where that fit in this
five-hour ruie himsglf. I thought that it was
significant.

MR. WEIL: Thank you very much;

MS. PEDERSON: Other guestions?

MR. CRAFT: Can I make one --

MS. PEDERSON: Mr. Craft? Sure..

MR. CRAFT: One comment for the what-it's-worth

department. I don't know if it matters or if it

doesn't matter, but I sat down with GHMENERENGRITE:

>
otend b

and based on my former career and my .former life, 31

'years, I went at him very, very hard, as hard as I've

gone after any homicide suspect,'and I pressed him
very, very hard, and I called him a liar. And I'11
never get invited to his family picnic, but that

wasn't my purpose. I wanted to know, as an

investigator, is he lying? Now, I'm a former

polygraph examiner, not that that matters, but if you
talk to a thousand liars, you know what a liar sounds
like. You know what a truthful person is. And I

sqgueezed, I went after him very, very hard and he
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swore to me that he was telling the truth, that they
never came to him, other than that comment that they
didn't want to work for a drunk;

MR. COUTU: How long did that interview take?

MR. CRAFT: Abdut three hours. And I didn't let
up. Three hours in a'room, I mean, that -- that's
where I used to make my money with the FBI. They
sent me all over the world to do interrogations, and
I went at‘him very, very hard.

MR. WEiL: At least this part of the table
appreciates an examiner.

| MR. CRAFT: Well,'you know what I'm télking
about.

MR. WEIL: Yes, sir.

MS. LONGO: This is Ginny Longo. I just wanted
ﬁo, for what it's worth, I've done investigative work
too, and I can appreciate the difficulties. And I
have dealt with.pSYChopaths and,‘you know, people
accused of murder and embezzlement and all kinds of
bad things, and so I understand, you know, what
you're dealing with. You know, it's not éasy.

Thanks.

COUNTY COURT REPORTERS, INC.
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MR. COUTU: One last question, and I think this

is a really important question. Does anybody have

any reason to believe, becausecWPRIRREEY®, \still has
an unescorted access to our facility, does anybody
have any reason to believe at this point in time that
he should.not have unescorted access to our facility
or to ahy other nuclear facilities? Because that's
very impﬁrtant. We've been asking this, essentially
from the time we wefe notified of this predecisional
enforcement conference. 4We take this very seriously.
If there is a beiief that this individual does not
belong working at a nuclear facility then we need to
know that. And we'vé been told no, there is not a
safety concern at this point. Has that changed?

MR. DYER: Tom, let me just answer that xright .
away. I understand. |

| If you will look at our enforcement

ménual, I think it's Section 7.5, it talks about what
we do when we get a preliminary call on a willful
violatién, and as part of our‘process we review that

and make a decision. We have in the past, we will in

the future make calls and say, until this is
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resolved, we have to pull somebody. And we made that
decision and said at this time, based on what we
knéw, we don't see that. We'll review the
information we've gotten today and reconfirm our
previous cpnclusion, but no. It's spelled out, our
process, and in ﬁhe enforcement manual, and we are
following it. |

MR. COUTU: But no changes at this time.

MR. DYER: No changes, yes, sir.

MS. PEDERSON: No changes.

MR. COUTU: - Thank you.

MR. ROGOFF: Would you like us to provide
copies -- yes, we shall-provide copies of Mr. Craft's
notes and a éopy of the document as markea up in the
affidavit of@]

MS. PEDERSdN: Yes. Thank vyou.

Any other statements or questions at
this time before we take a short receés?

MS. LONGO: Nsthing here.  Thank ybu.

MS. PEDERSON: Ginny, we're going to take a
short recess. We would like to include you folks.

Do you have a conference room that we can call you

COUNTY COURT REPORTERS, INC.
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at? 2nd what number would that be?
MS. LONGO: Other than tﬁe one you're at?
(Whereupon, a brief recess
was taken.)
MS. PEDERSON: Okay, let's go back on the
record.

Thank you for rejbining us. We have a
couple of things, it's going to deviate a little bit
from standard practice. We want to circle back on
the specific apparent violation and get.your reaction
to that. Secondly, for your benefit, we will have(
Ms. Longo summarize what we see to be the additional

information. And then we will go into our

will ine his closing remgrks.
Terry, do you want to review the
apparent violation, please?
MR. MADEDA: I'tﬁought we wanted to go over the
question‘fifst? |
MS. PEDERSON: Yeah, the question as it relates
to --

MR. MADEDA: Okay, I guess this is a question to
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ﬁandy Cleveland. Does your FFD program require
reporting the odor of alcohol?

MR. CLEVELAND: Yes.

MR. MADEDA: Is there any exceptions on the
contrary when that would not be required?

MR. CLEVELAND: No.

MR. MADEDA: So, it would be all-inclusive?

MR. CLEVELAND: Yes.

MR. MADEDA: . Thank you.

MR. DYER: Let me ask that angthér, and we will
review it, but is it just the odor? 1Is it if
somebody -- fitness forAduty? What triggers‘it?

MR. CLEVELAND: Our fitness for duty program
requifés the repOrting of any FFD concern, and we
provide a number of behavioral examples that you can
break into phyéical indicators, social, performance
related. Certainly anything along the lines of smell
of alcohol, unsteady gait, slurréd speech, that is
all referenced as é basis for developing a concern on
fitness, and the expectation would be that that would
be reported.

MR. DYER: Okay. If it's somebody just asked[

COUNTY COURT REPORTERS, INC.
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you know, if somebody just goes to your employee
concerns program and says, "So and so's drunk,ﬁ would
that trigger a fitness for-cause test?

MR. CLEVELAND: Yes.

MR. CAPRISTO: What we would_do is we would
share that information with the fitnéss for duty
representative on site for their analysis.. And my
understanding, and.Randy can correct me if I'm wrong,
is there is some test of credibility or some

corroboration or some validation of that that needs

to be made such that people don't make up just false

statements.

MR. CLEVELAND: .The program, what Al is getting
at there, the program's got some checks and balances
built into it. We want to make sure that this is
credible, articulablé'observatioﬁ of a specific FFD
concern. If somebody were to report -; the

expectation would be that if somebody were to report

" to my supervision that, "I've got a problem working

with Randy Cleveland, I think he's a drunk,” that the
supervision would do the appropriate follow up

through the behavior observation program and see if

COUNTY COURT REPORTERS, INC.
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they could corroborate any FFD concern, as we define
it in our program again, looking for some of these
indicators that we give, odor of alcohol, unsteady
gait, slurred speech, bloodshot eyes, et cefera, and
then act on that. If they're not able to corroborate
that, it's a data boint and we move on. It's not an
automatic triggér for conducting a for-cauée test.

MR. BERSON: If we go back and they said, "Randy
Cleveland smells of alcohol," clearly smells of
alcohol.

MR. CLEVELAND; Then yes, th;t.is actionable,
and that's a vefy good point. That's why we're
focusing our investigative effo;;s on trying to
determine whether we had that. An actionable
observation.

MR. BERSON: Okay.

MS: PEDERSON: And one further clarification on

personally detected even a faint odor of alcohol,

that. If a supervisor, such asNilNE

would that trigger a for-cause test by your program?
MR. CLEVELAND: - Yes.

MS. PEDERSON: Thank you.

COUNTY COURT REPORTERS, INC.
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MR. CLEVELAND: And that's where we did do

the -- counseledgy IS on conservative decision
making with respect to-this prograﬁ, and we'expect in
the future that that be initiated.

MS. PEDERSON: At this point, I would ask Ginny
to summarizelthe additional information. That does
seem to be a rather crucial part of this case.

Ginny?
MS. LONGO: Okay, the -- there are three pieces

of additional information we wanted to make sure you

understand that we have and that are important. The

% testimony that in, I guess it

SR )-na

"they ain't going to work for én;"
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'.ffi:}pither had alcohol on his breath or
was drunk. And this is in reference to, again, the

event in July, August, 2001.
And then the third piece of

W sworn testimony when he

information is
was questioned about this affidavit that was never

signed and the statement in the affidavit which says

-- I'm

sorry, I lost my thought. I'm going to have to start
that sentence over again. When, in response to -- or
in reference to the unsigned affidavit which claims’

m}hat he was informed that, by

that they smelled alcohol on

said, "Well, -that's not whadgg!

MSaid to me. What he said to me was thatm

S8 =213 that they didn't want to work for

MS. PEDERSON: Thank you,

Any clarifying questions on that, Tom?

7/
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COUTU: Only that we now have a signed -- a

signed, corrected version of that which may be

additional information that we have as a result of

our effect of this review on our investigation, which

we will submit along with all of the other

information that was not submitted as part of the

first two investigations, we will submit that

information to you through the appropriate channels.

MS.

PEDERSON: How long would that take for you

to submit that to us?

MR.

COUTU: We talked about that. When can we

have a report complete, Dan?

MR.

MR.

MR.

MS.

MR.

CRAFT: My report's complete now.

COUTU: Okay.

ROGOFF: It could be FedExed out tomorrow.
PEDERSON: Great thank you.

COUTU: Give us to the end of the week to

pull everything together, and we'll make sure we get

everything to you.

MS.

PEDERSON: That would be fine. Thank you.

Chuck, do you want to talk a little

bit about the enforcement process; please?

COUNTY COURT REPORTERS, INC.
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MR. WEIL: Okay. What I just want to cover is
where we go from here.

First of all I want Eo emphasize the
apparent violations that were described earlier today
are subject to change based on out deliberations from
todéy's heeting. Usually, we'like to get our
enforéement actions out in four to six wEeks, but in
complicated céses like this one is beginning to show,
it's obviously go to take longer. A data point that
I will also give you is that we are_having an

- excuse’

¥ request, I believe it's August

5th, so we will also be taking his information into
consideration so we have more homework to do later on

next month, so we have to give all that consideration

the Region, along with the Office of Enforcement and
Office of General Counsel and the Pfogram offices, we
will all get together, review the information, review
it, caucus, come up with_the Agency's position. |
Once the agency's position is arrived

at, one of the senior managers in the Region will
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call you and give you the Agency's position and, of
course, tell you what it is.

Possibilities are, obviously, one is
no action; another would simply be a notice of

violation; another would be a notice of violation

with a proposed imposition of a civil penalty; or a

fourth would be, possibly, some sort of an order.
If an order or a civil penalty is
proposed, we would also be making a presé release.
' The action, 4if it's ény sort of
significant action, would also be faxed to you ahead
of.time so that you had an oppoffunity to review it
so that you would be able to commént on the action
should you need to. |
Instructions for responding to the
notice of violation if there is one issued will be

contained in the notice of wviolation. The options,

of course, would be to accept the violation. If a

.civil penalty would be proposed, also accept the

violation and civil penalty.
The other option of couxrse would be to

deny the wviolation and pay the civil penalty.
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The fqurtﬁ option would be to deny the
violation and deny the civil penalty should be
proposed.

With the notice of violation or impose
a civil penalty, if you disagree with it of course
you have to come back in writing ana tell us why you
disagree with it. 'We will take another look at it
and give you our analysis, and we would get back to
you, either in writing telling you why we agree or
disagree, at this time we would either be mitigating
of withdrawing the violations, or possibly
ordering -- issuing an order imposing civil penalty.
Should an order be written.imposing a civil penélty,
at that time your appeal rights to the Atomic Safety
Licensing Board would hatch. Thét's'basically the
enforcement process through Atomic Safety Liéensing
Bogrd.

I really want to emphasize thét this
is predecisional -at this point. No decisions have
been made going into this meeting, and .we have one
more conference to go before we_colléct'everything we

probably need to collect.
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I do have a question, and ﬁhaf is:
The information given today, is there anything that
we should knoQ about that's either proprietary or of
a personal privacy natpre.that we need to restrict?
MR. ROGOFF: Other than the document that was

referred to and read from, that comes from the

Everybody's made slips, and I've probably made more
than my fair share. _Buﬁ I think that's the only one.

MS. PEDERSON: Could I ask a little more
specifically so I understand thaﬁ remark? We talked
about returning the chart to ybu because you could .
crosswalk that to your larger handout. Is'there
anything in your handout, the bound handout, that yoﬁ
would consider withholdable.unde? 2.790 of the
Privacy Act?

MR. ROGOFF: We specifically left names out of
here. |

MS. PEDERSON: Right.

MR. ROGOFF: And we did that so that no one
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could tie any individual back to this in the public.

" Would this be okay with you folks? We'll say that

unless we get back to you within a couple of days,
that we will -- that we don't see anytﬂing.in the
presentation?

MR. WEIL: .Let me suggest this: In the report
that you are going to-submit to us,lwhy don't you
print it in the same document, maybe as é second
attachment.

MR. ROGOFF: Okay.

MR. COUTU: Because I would 1like thatlto be
final. Not, "If we don't get back with you."

MR.'WEIL: It's on.the record.

MR. COUTU:. We'll just have a concrete --

MR. WEIL: Finally,-iet me read this one last
statement so it's accurate.

In conclusion, any statements-or
opinions that may have been made by a member of the
NRC staff during the conference is not to be viewed
as a final opinion of NRC. Any lack of a statement
by an NRC repreééntative should not be viewed as

acceptance of a position or statement.
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Is there any questions I can answer
for you on the NRC enforcement policy?

MR. COUTU: No, sir.
MR. WEIL; Mr. Dyer?
MR. DYER: Thank you.

My closing remarks are somewhat built
on Chuck's summary of where we go from -here. I think
you've heard from Ms. Longo'that, you know, right now|
we have additional information, we just provided it
to you, that says that -- that sort of explains why
we're at different conclusions. So anything you can
do to reconcile that or clarify or adjust your, you
know, position, the goal of this meeﬁing; and again
the predecisional enforcement conference, what Chuck
said, this is.still part of.our proposed enforcement
development'process and that, and so between now and

the time when we finally come to our conclusion,

conference, you know, any information that you can
submit to us that will clarify or reconcile why and
where we're different is welcome.  And right now, you

know, we're taking a look at, you know, trying to
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come to a conclusion and review it as a part.of, you
know, whét's the quality of the evidence and the
basis for the weighting the credibility that we give
té the information that we have. Obviously, you
know, more credibiiity'to things like sworn
statements and independent of uninvolved parties

carry more weight with us than the individuals who

may have a motive in providing their side of the

story.

And so that's where we're ‘headed and I
just want to reiterate some of the questions -- the
point I made before is, you know, we're not really

dealing with whether!’iﬁjf¢fw557*’

drinking that day. The question-comes down to was it

—TTCL S

reported that he was? And did ARSI
appropr‘iate actions? Mls not the
violation, if you would, today. The question has to

do with didf‘“rwi;”r'w“‘properly implement your

fitness for duty process? And so the question is was
he knowledgeable? Did somebody present him the
information? And we have to come to a final

conclusion on that.
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I think you heard pretty much where we
are today and where we're going and; you know, we'll
take the iﬁformation that you provided and reconcilé
it with what we already know.

I thank you for coming and any
information you can give, .again, any information you
can give us between now and thé.time we reach our
final conclusion is -- would be helpful. Thank you.

MR.lWEIL: If I could tack on for a moment ?
There's also the other violation, potential
violatiqn, Ivshould say, that'!s the potentiél for

false information provided by'?ﬂ:

us, but also Mr. Walker during his investigation. So
that's out thére also.

MR. COUTU: I don't know that we're clear on
exactly what the apparént violations are. Can we
actualiy read the apparent violations?

MR. WEIL: Okay; There's éwo. One is in July
of 2001, and potentially the last two weeks is
probably the best we can cover it, in your owner-
controlled area, in the Day & Zimmefman fabrication

shop, three individuals, these three welders we've
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policy.
Then, secondly, is the incomplete and
inaccurate information issue that, and I've -- 1

don't have the dates off the top of my head, but the

dates that Special Agent Fahey intervieweddﬁﬁﬁ

AT T LR SN .y
. R

;zaprovided incomplete and
inaccurate information to the investigators and
that's aboﬁt -- and his knowledge of what occurred
after July 2001, the fitness review.

MS. PEDERSON: Those are summarized in the tﬁird
paragraph of_éur June 9th letter.

MR. DYER: Any other qﬁestions?‘

MR. COUTU: Well, we appreciate the opportunity
to come here and present what we uncovered in oui
inﬁestigation. I guess the one thing I would ask is
that we look at all of ‘the information provided by
all of the individuals to understand the credibility,

potential truthfulness or lack of truthfulness, and
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the time line at which those statements occurred to

really understand whether or not you think@ébh

Min fact received the information at the time

that you believe the violation occurréd. And that we
will see if there's anything we can do to clarify
that when we leave here to see if there's more
information we can give you, or if we can pull it
together in a different manner, whatever we need to
do.

Thank you. It was a good, open
exchange of information, almost like an accrediting
board, the questions weren't intended to be hostile,
but they may appear to be so. I thought it waé a
good éxchénge of information: Thanks f@r the
opportunity.

MS. PEDERSON: Thank you. That congludeé the.

‘meeting.-:

(Which were all the proceedings
had at the hearing of the

above-entitled cause.)
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STATE OF ILLINOIS )
) 88

COUNTY OF DU PAGE )

I, JEFFREY D. STUPAK, C.S.R. No. 084-4188, a
Motary Public duly qualified and commissioned for the
State of Illinois, County of DuPage, do hereby
certify that I reported in shorthand the testimony
taken at the hearing of the abéve—entitled cause, and
that the foregoihg'transcript is a true, correct and
complete report of the testimony so taken at ﬁhe time

and place hereinabove set forth.

- JEFFREY D. STUPAK

My Commission Expilires: . JEFFREY D STUPAK
' NOTARY PUBLIC, STATE OF ILLINOIS
April 23, 2005 MY COMMISSION EXPIRES APR. 23, 2095..
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