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SECRETARY f% .
. MEMORANDUM FOR: Herzel H.E. Plaine
General Counsel
Victor Stello, Jr. oo
Executive Director for Oge ations:<f‘
FROM: Samuel J. Chilk Secreta Lt
SUSJECT: SECY 86 48 - BACKFIT ANALYSIS FOR 10 CFR

PART 20 PROPOSED RULE

1."

Corrissioner Asselstine haé'requested a Commission meeting on’
SECY-86-48 and raised a number of questions on his March: 24,
1966 vote sheet (attached).' ' In order to aid in the i
Ccmmission consideration of this issue will you please provide
yvour cormerts and opinions on the issues raised by £
Corrissicrner Asselstine (and other Commissioner vote sheets
crevicusly provided to vou).wﬂ

(ECO/0GC) " (SECY SUSPENSE: 4/25/86)

Chairman Palladino -

Cerrissioner Roberts

Comrissioner Asselstine

Cerrissioner Bernthal

Commissioner Zech -
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T0:

FROM:
SUBJECT:

APPROVED DISAPPROVED ABSTAIN
NOT PARTICIPATING " REQUEST DISCUSSION ;./; S
COMMENTS: - R

There are a number of questions concerning the staff's proposed
backfit analysis and how that analysis compares with the two-part
test in the backfit rule. Some of the relevant questions of ..
concern to me are included with the Chairman's vote sheet. = i
I believe that the Commission’.should discuss with the staff:"
the extent to which qualitative .factors can be considered in .
doing cost-benefit analyses; whether the staff's analysis suprorts,
with or without .the qualitative factors, a determination that the
Froposed rule's benefits outweigh the costs and that the proposed
rule will result in a substantial improvement in safety. If the
answers to the foregoing questions is "no", then the Commission
should discuss the basis on which it could proceed with this -
croposed rule. The papers now before the Commission do not pro-
vide all of the answers to these questions, and I believe that
a meeting is needed if we are to resolve this matter. i’

l N
3-2¥
~DRTE,

SECRETARIAT MOTE: PLEASE ALSO RESPOND TO AND/OR COMMENT ON 0GC/OPE
MEMORANDUM IF ONE HAS BEEN ISSUED ON THIS PAPER.

Entered omr “AS” e 5 ¢

NRC-SECY Form Dec. 80




T0:

FROM:

SUSJECT. SECY- -86-48 - BACKFIT ANALYSIS FOR 10 CFR PART 20

PROPOSED RULE

with moaifications/coments

APPROVED x DISAPPROVED ABSTAIN.
NCT PARTICIPATING ¢~ REQUEST DISCUSSION___"v":

COMMENTS:
/,I : / /(,{.f[v-".
~ SIG l‘UURc
ves xo P ,_"l.\.f
Eacered on "AS" E/"./ 7 . U"IL

SECRETARIAT NOTE: PLEASE ALSO RESPOND TO AND/OR COMMES NT ON oec/opc
: MEMORANDUM IF ONE HAS BEEN ISSUED ON THIS PAPER.

NRC-SECY Form Dec. 80




A

CHATRWAN_PALLADINO'S COMMENTS ON 86-48-

| APPPOVE THE BACkFIT‘ANALYSIS FOR PUBLICATION 1~ ORDER To'

'-',lx‘ ; 1,'_;.

C3TAIN PUBLIC COMMFNT.-SUBJECT TO THE COMMENTS THAT%FOLLOH.

i .

1. SINCE THE DRAFT FEDERAL REGISTER (F.R.) NOTICF R:ths ‘ON THE

REGULATORY AhALYSIS (E G., PART I, P.5), THE NOTIC‘ SHOULD
. MAKE CLEAR THAT THE BACKFIT ANALYSIS INCORPORATES THF

REGULATORY ANALYSIS.

!
D ‘ P
‘ -,
'I
|

THE SECOND AND THIRD SENTENCE IN THE FIRST. PARAGRAPH oF

PeRT Il SEEM TO IMPLY THAT PROCEDURAL CHANGES Do NOT NEED

T BE PPIORI.IZCD lF THfY DO NOT SIGNIFICANTLY AFFECT DESIGK,
wnv? Do NOT SUCH PRCCFDURAL CHANGES COMPETE wxrn OTHER
2TGULATORY arcuxacmcnrs FOR LICENSEE nrsouac=s°""“‘

o

Q_Iii: . o
: '“L

THE FIRST AND LAST srnrruces OF ParT 111 ARE VAGU: (1 E..,

Wi

“mAy SECOME,” "WOULD APPARENTLY"”)., WHY? How DO SUCH VAGUE
CONSIDERATIONS BFAR upo~ THE DECISION TO ADOPT THES‘ RUL=S°
'SEE ALSO ADDIT!ONAL FACTOR (1) on P, 12, i

,,:,
ol
I

4, SHOULD NOT THE F.R. N071c= CONTAIN A FINDING OF "SUBSTAN’IAL
INCREASE N ovraALd PROTECTION” (1.5., "IMPROVFD PUBLIC

HEALTH PROTCCTION";“ ," p. 11)? DOES THE BACKFIT ANALYSIS

‘ ' X

PROVIDE AN AD=QUAT= BASIS FOR SUCH A FINDING”

y
i
A

oo f




(94]

~1

ARE THZ ADDITIOMAL! FACTOR' (1) - (§) on P, 12 "R?L=VANTVAND

ATERIAL" TO THE IMPL‘MENTATION ofF §50,109 Foh'THxs RULF OR
"RELEVANT AND MATraxAL FOR THE SUSPENSION OF §50 109(A)\3)
FOR THIS RUL"MAKING"
NECESSITY” AND "n ED" OF ADDITIONAL FACTOQS?(3I?AND
(4) oN P. 12 DERIVE FROM WHAT PUBLIC HEALTH AND'SAEE¥9;

T "
1

HE

DBJECTIVE? ARE THEY SIMPLY HOUSZKEEPING FACTOR" '

vI"
l,

~Sv]SE REQUEST FOR commrur ISSUES (PAGE 12) AS FOLLOHS{

(1) WHETHER THE Comvxssxov MAS ADEGUATELY xMPL=M=NT=D

§5C.1C8 For unpcsr" OF THE PROPCSED PART 20 AM‘NDMFNTS.

13) WHMETHER, B‘:CAUS‘ OF oTHCQ FACTORS WHICH SUPPORT THE

PROFOSED ‘PART 20 RFVIS!ON. THE APPLICATION OF SECTION
50.109 (a)(3) SHOULD BE SUSPENDED FOR THIS RUL’MAKING so
THAT THE PROPOSED AMERDMENTS CAN BE ADOPTED wxrﬂour REGARD
70 WHETHER OR NOT TH: Conmxssxon MAKES THE DET‘RMINATION
CALLED FOR IN THAT sscrxon. | :

SPECIFIC COMMENTS ARE ATTACHED,

i . i




.

(AND ALSO 10 CFR PARTS 19. 30. 31, 32, 34, 40, 61, and 70){

b L I £
Gy

ADORESSES:

NJCLEAR REGULATORY COMMISSION .
10 CFR PARTS 20 AND 50

STANDARDS rog Paorscrxon AGAINST RADIATION

Nuclear Regu]atory Comnission b
Proposed Rule; avaiiabf]ity of supplemental 1nforration

On January 9. 1986 "the NRC published for public comment a
propcsed revision of 1ts radfation protection standards,
10 CFR Part 20., If §mplemented, -that rule wou1d require
changes in the radiation protection procedures at nuc1ear
power reactors and other NRC-1{censed activities., Section f
50.109 of the Comm!ssion s regulaticns pertafning‘to |
production and utiuization facilities (10 CFR Part 50)
requires that an ana1ysis be prepared for proposed NRC
regu1ations~ae~ofde¢s-that require changes to existing
production and utilization facilities licensed by the
Commission under 10 CFR Part 50 or their operating ‘;;f. ‘
procedures, . This notice provides such an ana1ysis for the g
proposed revision of 10 CFR Part 20 and so11c1ts pub1ic L
comment thereon.';; N o oo
Comments must be,submitted in writing on or before May
1986. Connmnts received after this date w111 be
considered 1f 1t 1s practicaI to do so, but assurance of
consideration cannot be given except as to conments ed
on or before’ this ‘date.’ BRI By
Submit written corments or any other 1nformatio § ‘
concerning this matter to the Secretary of the Commission.
u.s. Nuc1ear Regu!atory Commission, Hashington. DC 20555.
Attentions Docketfng'and Service Branch. Copies of tht

12,

proposed rev1s1on of 10 CFR Part 20 and the accompanying
esulatory. Ana1ysis that supports this Backfit Ana1ysis




bt} .
-

organizations, and othe:fFederal agencfes. On Decerber 20.
the Commission pubiished 1n the Federal Register [50 FR 51992] a
proposed revision of Part 20. A corrected version was pub1ished in
the Federal Register on January 9, 1986 [51 FR 1092]. There {s'an.
orgoing public comnent period of 120 days, ending May 12. 1985”’*“"

Section XXXV of the Statement of Considerations that acconpanies the
propesed revision sumnarizes the Regulatory Analysis which describes
the anticipated benefits ‘and anticipated costs that would be

. associated with the 1mp1ementation of the proposed revision, were 1t

to be adopted. This Regu?atory Analysis {s the primary source of the
estimates of the benefits and the impacts described in th1s Backfit 5

Analysis.
THE BACKFIT RULE

On September 20, 1985, the Commission published a final rule [50 FR é
38057], commonly called the "backfit rule” (10 CFR 50.109), which
sets forth resprictions on {mposing byberder-or-ru4e-new or"_rf
aéé+*+eee%4requ1rerents on produc fon and utilization facilities
after the {ssuance of 2 construction permit, after six months before
the date of docketing of an app11cat1on for an operating 11cense.
after the {ssuance of an operating license or after the {ssuance of .
a design approval under Appendix M, N or 0 of 10 CFR Part SO“RIThis §
regulation sets forth the foﬂowing requirenenti—(/@, dv‘ch‘ 5,,;[;/ 4=

1. [§50. 109(a)(2)] 'The‘cbrmission shall require a Systematic‘and
documented ana1ys1s pursuant to paragraph (c) of this'section
for backfits whichgit seeks to impose.” :




T0:

FRQM:

SUBJECT: SECY-86-48 - BACKFIT ANALYSIS FOR 10 CFR PART 20
PROPOSED RULE

APPROVED. DISAPPROVED /ABSTAIFI_;;

~ NOT PARTICIPATING REQUEST DISCUSSION

COMMENTS: B
o
YES  NO
Entered on "AS" / // / |

£ b e |
SECRETARIAT NOTE: PLEASE ALSO RESPOND TO AND/OR COMMENT ON OGC/OPE |
MEMORANDUM 1F ONE HAS BEEN ISSUED ON THIS PAPER. !

NRC-SECY Form Dec. 80




Corments of Conmissionér.Bé}nthal on;SEéYA86;48:

“In my §udgm

1 agree entirely with the comments of Commissioner Roberts. ent:
his views represent the spirit fn which the Backfit Rule was passed, and: =i -~
although I dissented from that part of the Rule that applied to the - i ;
Commissfon's own rulemaking procedures, the Commission has 1ittle choice ,
now but to abide by the Rule or risk explaining itself {n court.: It does i
not have the option of choosing, in effect, to ignore the central provisfon =
of the Backfit Rule because it is making 1ife difficult -- granted that 1t
is significantly complicating and delaying what would otherwise be i i
straightforward rulemakings, and will make {t impossible to meet the:" v
standard for rulemaking whenever the principal percefved benefits to the’ ' -
public are intangible. Rulemaking that does not lend {tself to convincing i
cost-benefit treatment will from now on be a serfous problem for the - iii i
Cormission. But if the Commiss{on meant what 1t said in the Backfit Rule, :
then such regulations should not be.imposed on our licensees and the
public, whatever the subjective arguments in favor of the rule.::

b
i
t

ORI Lo ;
As for the substance of the proposed rule, I am concerned by the complexity.
I would have hoped that increased knowledge would lead to an ability to -
simplify the "cookhook", rather than make ft considerably more complex, : I
am concerned that further complexity {n such a requlation may not, in the:
end, result in qreater protectfon for workers and the public. For the i "
hest-managed licensees it may, but for the average and below-average's ...
licensee, 1 fear it mav lead to frustration, areater potential for error,

and conceivably even to greater worker exposure in the long run, :

SECY note: If the cGnnissionwinféhaf *0 publish the proposed rule as is,
T will have additfonal views on the adequacy of our compliance with the:::
Rackfit Rule. : el o




FROM: CoMMISSIONER ZECH

SUBJECT: SECY-86-48 - BACKFIT-ANALYSIS FOR 10 CFR PART 20
' PROPOSED RULE oy o

APPROVED_ ™ith coment DISAPFSROVED ABSTFIN
NOT PARTICIPATING - .REQUEST DISCUSSION:

COMMENTS:

To me, the most persuasive rat1ona1e here {s that based on the factors other than
a backfit analysis which have 2 significant bearing on the proposed revisions

to Part 20. (These are 1isted on p.12 of Enclosure A.) Therefore, as OGC has

suggested, I believe that the proposed rule should indicate the Part 20 may be

revised on the basis of these factors alone. The proposed rule shoqu solicit

public comment on this particu1ar option.u-

Although 1 would emphasize the foregoing approach in the proposed ru1e. the
results of the backfit analysis at this time could also be mentioned as a part

of the analytical background which evaluates the need for the proposed rule. 1
would not wish to leave the impression, however, that any doubt based on a Sectfon
50.109 backfit analysis will in itself be the sole determinant of the decision

on the publication of a final rule.- Factors such as those referred to above

certainly will be considered in the exercise of Commission discre‘ion on the
need for the revision. e . . :

1

Entered on "AS"

SECRETARIAT NOTE: PLEASE ALSO RESPOND TO AND/OR co.msnr ON oec/ops
MEMORANDUM. 1F ONE HAS BEEN ISSUED ou THIS PAPER.

NRC-SECY Form Dec, 80




T0:

FROM: CoMMISSIONER ROBERT

SUBJECT; SECY-86-48 - BACKFIT ANALYSIS FOR 10 CFR PART 20
“-“!*  PROPOSED RULE ey

APPROVED_ _ DISAPPROVED ;><// ABSTAIN
NOT PARTICIPATING_ \”‘REQUEST DISCUSSION

COMMENTS' Jrr

The backf:t rule -- 50.109 -- requires any proposed rulemaking to meet o

the substantial increase of safety and cost jJustification standards. .~ ..
It seems to me that the proposed backfit analysis for Part 20 does not. .-

If the Commission now wishes to preserve the option of issuing a rule -
that does not meet the backfit rule then it {s the soundness of that option

and the ensuing rationale for not following the backfit rule that should .. ..
receive public comments. (See 0GC's memorandum of February 20, 1986).. Given
the prececential nature of this action,:l personally believe that the benefits
-accrued to issuing the Part 20 rule are not sufficient to override the re-rwy~~
quirements of the backfit rule. Since the level of protection is not being
changed by Part 20 but only updated, I would wait until the EPA issues 1ts
guidance on radiation and then revisit the issue of NRC compliance. :

T,

YES . NO

Entered on “AS”" / / / L. 7 :

Ri TE: PLEASE ALSO RESPOND TO AND/OR. COMMENT “ON OGC/OPE
SFCRETARIAT HoTe MEMORANDUM IF ONE HAS BEEN ISSUED ON THIS?PAPER.

NRC-SECY ForM Dec. &0




