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September 8, 2006

VIA EMAIL AND U.S. MAIL

Chief, Rules Review and Directives Branch
U.S. Nuclear Regulatory Commission

Mail Stop T6-D59

Washington, D.C. 20555- 0001

Oyster CreekEIS@nre.gov -

Subject: NUREG-1437: Generic Environmental Impéct Statement for License
Renewal of Nuclear Plants, Supplement 28, Regarding Oyster Creek
Nuclear Generating Station Draft Report for Comment

Please accept these written comments of Nuclear Information and Resource Service,

Jersey Shore Nuclear Watch, Inc., Grandmothers, Mothers and More for Energy Safety, New

~ Jersey Public Interest Research Group, Environment New Jersey, New Jersey Sierra Club, New.
Jersey Environmental Federation, and Save Barnegat Bay (the “Coalition”) on the above-
referenced Draft Environmental Impact Statement (“DEIS”) for. Oyster Creek Nuclear
Generating Station in Forked River, NJ (“Facility”). Many of the afore-mentioned groups have
submitted a separate comment letter specifically with respect to safety and security issues. NRC -
should consider and respond to both sets of comments, as they are complementary and not
duplicative. .

The operation of Oyster Creek Nuclear Generating Station near the shores of Barnegat
Bay is a matter of great public concern. The Bay is a public resource that is valued by the
community for its wildlife, aesthetic values, and for fishing, boating and other recreational
activities. Millions of dollars in public resources have been devoted to restoring the ecological
health of the Bay. In 1987, Congress recognized the vital importance of estuaries and amended
the Clean Water Act to create the National Estuary Program (“Program”). Clean Water Act §
320,33 U.S.C. § 1330. In 1995, the Administrator of the Environmental Protection Agency
accepted Barnegat Bay into the Program. Today, Barnegat Bay is one of 28 estuaries of
“national significance.”

In addition to its location near the Bay, the Facility is situated within the Pinelands
Preservation Area. It is classified as a United States Biosphere Reserve and in 1978 it was
established by Congress as the country’s first National Reserve. This internationally important
ecological region is 1.1 million acres in size and occupies 22% of New Jersey's land area. It is
the largest body of open space on the Mid-Atlantic seaboard between Richmond, Virginia and
Boston, Massachusetts and is underlain by aquifers containing 17 trillion gallons of some of the
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purest water in the land. These aquifers provide virtually all of the drinking water for the
residents of southern New Jersey.

: From the time construction began in the mid-1960s, when the local ecosystem was
destroyed to make way for the Facility and its intake and discharge canals, to the present day, the
Facility has had a significant, adverse affect on the environment. Because the DEIS fails to
properly assess baseline conditions prior to construction of the Facility, the No Action
Alternative is inadequately portrayed and analyzed. If the adverse impacts caused by the Facility-
were properly analyzed, and then compared to a proper assessment of the No Action Alternative,
there would be no way to avoid the conclusion that operating the Facility harms, and will
continue to harm, the environment. The statement of the purpose and need for the proposed
action reveals much about the NRC’s attitude toward the Facility. The purpose of the action is to
maintain the status quo, regardless of the costs or the consequences. This flies in the face of the
purposes and goals of the National Environmental Policy Act (“NEPA”). The DEIS disregards
the many known adverse affects and essentially parrots the information provided to the NRC by
the applicant. As a result, the NRC has failed to take the requisite hard look at the proposed
action. In addition, the DEIS perpetuates inaccuracies presented by the applicant with respect to
the impact on the aquatic environment, going so far as to misrepresent the conclusions of studies
cited. Not only does NRC misrepresent the studies cited, it fails to acknowledge the fact that the
studies cited do not support the conclusion reached by the agency that the proposed action would
have only a small impact on the environment. NRC also incorrectly analyzes the applicability of
‘the EPA’s Phase II rules regarding cooling water intake structures. ‘Finally, NRC unreasonably
relies on the incorrect analysis forwarded by the New Jersey DEP in the draft NJPDES permit
and incorporates those preliminary conclusions, conclusions that have been heavily criticized and
not finalized, into the DEIS. For all of these reasons, as well as a host of specific comments and
questions raised in this letter, NRC should not and cannot make any conclusions about either the
environmental impact associated with the proposed relicensing of the Facility or the license
renewal application. Therefore, NRC cannot finalize the EIS and must prepare a new draft that
addresses the inadequacies raised in this letter and submit it for public comment. Until a proper -
EIS is prepared and reviewed, NRC should not make any decisions with respect to the
relicensing of Oyster Creek. To do otherwise would constitute an impermissible, irrevocable
-commitment of resources in violation of NEPA.

The Purpose and Need Section Defines the Purpose and Need of the Proposed Action
Exclusively From Oyster Creek’s Perspectlve, Foreclosing an Analysis of a Reasonable
Range of Alternatives

NRC defines the purpose and need of the proposed action as merely providing an option
of keeping a nuclear power plant online. DEIS at 1-8. NRC’s decision to define the purpose and
need for the project exclusively from Oyster Creek’s perspective, making renewal of the license
a foregone conclusion, is contrary to NEPA regulations and thirty-five years of NEPA
Jjurisprudence.



Because the stated purpose and need of a federal action determines the range and analysis
of alternatives, NRC’s failure to properly define the purpose and need makes proper
consideration of alternatives impossible. See City of New York v. Dep't of Transportation, 715
F.2d 732, 743 (2nd Cir. 1983) (it is arbitrary for an agency “to narrow the objective of its action
artificially and thereby circumvent the requirement that relevant alternatives be considered.”);
see also, Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991) (“an

“agéncy may not define the objectives of its action in terms so unreasonably narrow that only one
alternative from among the environmentally benign ones in the agency’s power would
accomplish the goals of the agency’s action, and the EIS would become a foreordained
formality.”). '

NRC defined the purpose and need exclusively from Oyster Creek’s perspective, as
simply issuing a renewal of an operating license. NRC appears to be equating Oyster Creek’s
corporate goals with its own objectives. While the goals of a private party applicant are, to a
limited extent, relevant in determining a project’s purpose and need, “[m]ore importantly, an
agency should always consider the views of Congress, expressed, to the extent that the agency
can determine them, in the agency’s statutory authorization to act, as well as in other
Congressional directives.” Citizens Against Burlington, 938 F.2d at 196.

Coupled with NEPA’s mandate to act as stewards for present and future generation, see
42 U.S.C. § 4331(a) (2005), it is impossible for NRC to equate its statutory objectives with
Oyster Creek’s goal of maximizing profits on behalf of its shareholders. NRC cannot fulfill its
NEPA obligations by simply looking to what is most convenient and profitable for Oyster Creek.
See Van Abbema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986) (“the evaluation of ‘alternatives’
mandated by NEPA is to be an evaluation of alternative means to accomplish the general goal of -
an action; it is not an evaluation of the alternative means by which a particular applicant can
reach his goals.”). NRC’s narrowly defined purpose and need is arbitrary, capricious, an abuse
of discretion and otherwise not in accordance with law, as it precludes any analysis of.a
reasonable range of alternativesdimpermissibly rendering the result in this case a “foreordained
formality.”

One of the purposes of NEPA was to “promote efforts which will prevent or eliminate
damage to the environment and biosphere and stimulate the health and welfare of man.” 42
U.S.C. § 4321. The DEIS does nothing to forward those goals, as it suggests in the statement of
purpose and need that the goal is to keep the Facility as an option for the State of New Jersey.
There is no effort to prevent or eliminate damage to the environment. Further, the DEIS, which
is riddled with flawed data, misrepresentations and bereft of any comprehensive information
about the ecosystem directly impacted by the Facility, also fails to promote another of the goals
of NEPA, namely to enrich the understandmg of the ecological systems and natural resources
important to the Nation.” Id.



The DEIS Is Riddled with Inaccuracies and Misrepresentations

Another fundamental flaw of the DEIS is that the NRC appears to have simply
regurgitated information supplied to it by the applicant and never confirms the veracity of the
information. As a result, misrepresentations and inaccuracies have been interwoven and form
the backbone of NRC’s conclusions in the DEIS.

First, the impingement and entrainment losses documented over the years by AmerGen
are virtually meaningless in the absence of Bay population surveys and associated population
databases collected over the past 30 years against which the Facility-based losses can be
compared. Without that basis for comparison, both NRC and AmerGen are unable to arrive at
any conclusions about the affect the Facility is having on the environment. Nowhere is this .
made more apparent than is section 2.2.5.3 of the DEIS. For virtually all of the species selected
by NRC to discussion, the DEIS states that there are no population abundanceé data or trends.
Professor Michael Kennish also points out this flaw in the DEIS in his testimony on July 12,
2006. Without this information, NRC and the Facility cannot determine the true impact of the
Facility on aquatic communities in the bay. The only defensible assessment of the Facility’s
affect on Bay populations took place in the late 1970s, when the last population samples were
collected in the Bay concurrently with impingement and entrainment samples. This assessment
was made as part of the Facility’s required Clean Water Act Section 316 Demonstration, and
itself has flaws that are documented in the attached comment letter, which letter is incorporated”
herein and is to be made part of the record. In the case of the DEIS, not only has NRC relied on
old and incomplete data, it completely fails to take into account the tremendous natural variation
in the abundance of aquatic organisms in the Bay, as well as the natural variation in those
organisms impinged and entrained by the Facility. Professor Kennish has noted that this natural
variation can exceed 200-300% annually. See Kennish July 12, 2006 Testimony at 72:1-5. To
_ rectify the information deficit, and thereby allowing any regulator to arrive at defensible
conclusions as to the impact the Facility is having on the environment, population surveys in the
Bay should be conducted annually, or at least every five years, together with impingement and
entrainment sampling. Id. In the absence of this information, the assessment of the.cooling.
water intake system affects on the environment, as described in Section 4.1 of the DEIS are
simply inaccurate. 'I'herefore, NRC’s conclusions in the DEIS regarding the Facility’s 1mpacts
- on aquatic communities in Barnegat Bay are invalid.

In addition to this fundamental flaw, there are several, particular statements and
conclusions by NRC that are questionable, at best. In each case, NRC is attempting to minimize
the affects of enfrainment and impingement of aquatic organisms. For example, in Section 4.1.1
(page 4-15), NRC states: “There is no evidence to suggest that past, current, or future
entrainment of eggs, larvae, or juvenile forms of these species would destabilize or noticeably
- alter any important attribute of the resource.” However, for the reasons articulated in the
' precedmg paragraph regarding the absence of Bay population surveys, this statement is
unfounded and incorrect. This statement is particularly problematic in the NRC is purported to -
extrapolate from the current situation and make conclusions about what is likely to happen in the
future. NRC cannot point to any data or studies cited in the DEIS that support this statement.



Not only can NRC not point to any data that supports those conclusions, the data we do have for
at least two of the Representative Important Species identified in the Section 316 Demonstration,
the hard clam (Mercenaria mercenaria) and winter flounder (Pseudopleuronectes americanus),
evidences a dramatic decline in those populations in the Bay. In another example, NRC comes
to the same faulty conclusion on page 4-21 of the DEIS: “There is no evidence to suggest that
past, current, or future impingement of these species would destabilize or noticeably alter any
important attribute of the resource.” Thus, NRC’s cannot support its conclusions in the DEIS

~ with respect to the impingement and entrainment effects of the Facility without data from Bay
surveys conducted during the past three decades.

In what could possibly be described as NRC'’s failure to rigorously review the
information provided to it by the applicant, NRC misrepresents a statement made by Professor
Kennish in one of his published articles on the Barnegat Bay-Little Egg Harbor Estuary.
Professor Kennish’s work is misrepresented three times in the DEIS—and it is done in such a
way so as to support NRC’s conclusion that the Facility is not having a significant impact on
..aquatic populations in Barnegat Bay. The error occurs on pages 4-15, 4-21, and 4-51 and
includes statements taken directly from Kennish, M. J. 2001. State of the Estuary and Watershed:
An Overview. Journal of Coastal Research, Special Issue 32, pp. 243-273. As Professor
Kennish pointed out in his July 16, 2006 testimony, the cited work is a review of earlier studies -
conducted on Bay populations. Professor Kennish’s conclusions as to the affect the Facility is
having on the Bay are valid only with respect to the two-year period from 1975-1977. These
conclusions are not vahd as to the entire operatmg period of the Fac111ty and cannot be cited for
that proposition.

In what appears to be yet another example of an incomplete review by NRC staff of the
information provided by the applicant, NRC suggests in the DEIS that there are a number of
studies reviewed by NRC that do not contradict NRC’s ﬁndings with respect to the affect of the
Facility on the aquatic populations in the Bay. First, it is irrelevant whether recent studies do not
contradict NRC’s findings—as the lack of a contradiction should not be construed in any way as
support. Second, and more troubling, is that few studies have been published recently (the past
~ 20-30 years) in peer-reviewed journals that deal with the Facility’s impact on aquatic. NRC fails
to cite to these studies, and thus the public is unable to discern whether NRC even reviewed .

those studies, let alone comment meaningfully on the NRC’s conclusions.

A troubling trend with respect to the Facility has been to ignore the negative impacts the
Facility has on the Bay and the area immediately surrounding the Facility, and focus on restoring
other areas. This concept was proposed by the NJDEP in the draft NJPDES permit, and NRC (as
well as AmerGen) has gravitated to this option because it essentially allows AmerGen to
continue to operate with impunity and externalize what should arguably be internalized by the
Facility. Not only is this option problematic from the standpoint that it allows AmerGen to
maintain the status quo, it suggests that regulators are reading out of the Clean Water Act the
requirement that facility’s using cooling water intake structures reduce impingement and
entrainment impacts by implementing performance standards. In fact, EPA’s efforts to
downplay this requirement in the Phase I rules (with respect to new facilities) and allow for



restoration in lieu of operational changes was challenged in court 'and that provision was ruled to
be in violation of the Clean Water Act. A similar challenge was brought against an identical
provision in the Phase II rules, and the Second Circuit is likely to find that the provision of the
Phase II rules also violates the CWA.

In the case of the DEIS, NRC has considered as one of the alternatives that the Facility
would continue to operate using its antiquated once through cooling water intake system,
“modified” by restoration efforts. DEIS Section 8.1.2. This approach is not only misguided for
the reasons stated in the preceding paragraph (and more fully explained in the attached NJPDES
comment letter and letter to the NJDEP), but also because-it is based on a flawed or incomplete
understanding of the Bay. First, for the reasons set out earlier in this comment letter, the status
of Bay populations is unknown. Until that information is obtained, there can be no way to-know
what type of remedial or restorative measures should be undertaken to offset impingement and
entrainment losses, assuming for purposes of argument that such an effect can be achieved in the
first instance.

. Second, the DEIS essentially assumes that coastal wetlands should be restored in an
effort to offset the impingement and entrainment losses, but that assumption appears to be based
on generalized information about the loss of coastal wetlands, and not connected in any way to
actually restoring habitat that fosters the types of species adversely affected by the Facility. On
page 2-31 of the DEIS, NRC cites to a study by Hartig and Gornitz in support of its conclusions
about the loss of coastal wetlands. This study relates to Jamaica Bay, which is a completely
different system. It is inappropriate to use this study to extrapolate both positive and negative
benefits associated with restoration.

The general loss of salt marsh along the eastern seaboard is due to sea level rise
exceeding the rate of sediment and organic matter accumulation or accretion on the salt marsh
surface. The sea level rise is most likely related to global warming trends. This is a problem that
poses a long-term threat to most salt marsh systems. Some systems are maintaining their
position, however, because of rapid accretion. The loss of salt marsh in the Bamegat Bay-Little
Egg Harbor system appears to be relatively minimal over the past 30 years since the federal
government, and later the State government, began protecting wetlands.

Contrary to the suggestion in Section 2 of the DEIS, every bay and its associated
wetlands areas are different. It is inappropriate to compare Jamaica Bay to the Barnegat Bay-
Little Egg Harbor system. Development and other human activities around Jamaica Bay have
been dramatic, even relatively recently, which is an important point of differentiation between
- the two systems. Some bays are surrounded by submerging shorelines related to excess removal .
of groundwater or oil and gas (for example Galveston Bay in Texas), while others are emerging
due to isostatic rebound over the past 10,000 years in response to melting of continental glaciers
from the last major glacial period (bays and shorelines in the northeastern part of the country).

The other study cited in Section 2.2.-5.1., by the Global Land Cover Facility, does not
~ demonstrate that the wetlands in Barnegat Bay are being impacted in the manner suggested by



the DEIS. Instead, a better source of information is Lathrop, R. G. and J. A. Bognar. 2001,
Habitat loss and altertion in the Barnegat Bay region, in M. J. Kennish (editor), Barnegat Bay-
Little Egg Harbor, New Jersey: Estuary and watershed assessment. Special Issue 32, Journal of
Coastal Research, pp. 212-228. The Barnegat Bay system lost about 4,190 hectares (~27%) of
its salt marsh habitat over the century period from 1870 to 1970 primarily due to development,
but also due in part to mosquito ditching. Since 1970, however, the loss has been minimal with
estimates of about a 1-1.5% additional loss over the past three decades. The Wetlands Act has
been critical to this stabilization. The current loss of salt marsh is very small in the system, and
in fact there are some areas, most notably in the vicinity of Barnegat Inlet, where the salt marsh
area has actually increased according to the authors. In conclusion, they state the following (p.
224): "The Wetlands Act of 1970 appears to have been largely successful in halting the high rate
of loss of tidal salt marsh habitats due to human development." Lathrop, R. G. and J. A. Bognar.
2001, Habitat loss and alteration in the Barnegat Bay region, in M. J. Kennish (editor), Bamegat
Bay-Little Egg Harbor, New Jersey: Estuary and watershed assessment. Special Issue 32, Journal
of Coastal Research, pp. 212-228 at 224. By way of comparison, other nearby states in the Mid-
Atlantic region (e.g., Delaware) show the same steep decline in salt marsh habitat prior to the
Wetlands Act and then more recent stabilization since 1970. The fact that the tidal marshes
along the Barnegat Bay-Little Egg Harbor Estuary appear to be stable, however, in no way
suggests that there hasn’t been any loss, or that restoring these areas would not benefit the Bay.--
Kennish, M. J. 2001. Coastal salt marsh systems: a review of anthropogenic impacts. Journal of
Coastal Research 17: 731-748. While the members of the Coalition firmly believe that we must
vigilantly protect our salt marshes, allowing the Facility to “mitigate” its harmful affects on the
environment by essentially writing a check and restoring.other land does not address all of the
problems caused by the Facility and does not satisfy the requirements of the CWA.

In the case of the Facility, the emphasis should be on aquatic habitats and communities
right in the Bay itself for remediation. This has not been done in the DEIS, and cannot be done,
because there is a dearth of information to even allow an effective restoration program to be
developed. Until the necessary information exists to design the restoration rationally and then
assess the impacts of this “alternative,” it cannot be properly analyzed and considered as such.

In addition to the lack of information about the Bay populations, a review of the DEIS
makes it clear that there is no thorough, pre-construction baseline from which to determine the
impacts of the Facility. The 1974 Final Environmental Statement was completed after the
Facility had been operating for S years, and as such cannot be used as a baseline. Data collected
in the late 1960s would have been affected by the construction of the Facility which had already
begun, and would also be skewed. Finally, this document is not readily available to the public
and appears to be only available by making a Freedom of Information Act request.

~ Specific Comments and Questions on the DEIS

In addition to the broader concerns discussed above, our review of the DEIS also gives
rise to the following specific comments and questions:



2.1.3 Cooling-and Auxiliary-Water Systems

This section of the DEIS appears to be based in large measure on the draft NJPDES
permit issued for comment by the NJDEP. As such, NRC should consider the attached
comments to the draft permit. It appears NRC used the draft permit as the basis for
determining the scope of alternatives to be considered the DEIS.

2.1.4.1. Liquid Waste Processing Systems and Effluent Controls

The DEIS states that the Facility has not routinely released liquid wastes since 1980s. (2-
10). However, the release of these wastes is still potentially part of operations and should
be considered in the course of ascertaining impacts to the environment.

Because tritium was released in 2000 (2-11), NRC cannot assume that plant Operates
without releases of this nature as a possxbxhty Did NRC factor future releases into its
analysis?

Does NRC take the position that simply because gaseous releases are covered by a
permit, that there is no impact? (2-12)

Does NRC take the position that simply because the use of herbicides to maintain the
transmission lines is permitted, that there is no impact? (2-16) Did NRC consider the
ongoing impact of the use of these pmsons on the water, plant and wildlife on or near the
Facility?

2.2.1.-Land Use

The DEIS references (2-18) the CZMA inconsistency determination reached by NJDEP
on August 19, 2005 and states that the determination was made based on a lack of
information. The CZMA determination did point out the places in which no
determination could be made because of a lack of information, but the NJDEP also made
separate findings of inconsistency and highlighted several major issues. Specifically, the
NIDEP found that the applicant was not in compliance with Basic Coastal Policy 5 and
the Public Access to Waterfront Rule. August 19, 2005 CZMA Determination at 10,

2.2.2 Water Use

Why is the creation of the 1963 dam created for fire water storage not factored into the
1974 FES? Based on references in the DEIS, it is only discussed in a NJDEP 2005a

report. (2-19)

" Why did NRC stop its review of water quantity issues at 2000? (2-20) Paper records are

available from the NJDEP prior to 2000 and should be reviewed for purposes of
determining impacts.



2.2.3. Water Quality

The existence of a permit does not mean there is no impact to the environment. The
benefit of NEPA is that it allows a decision maker to review cumulative impacts, whereas
individual, departmental regulators often do not have the ability to make those
cumulative impact determinations. In addition, the Facility does not have a perfect
compliance record, which should affect the discussion of impacts Indeed, the NJDEP
fined the Facility $35,000 for violating its permit and causing a fish kill in January 2006.
Moreover, the January 2006 incident was not the first instance of fish kills caused by the
Facility.

With respect to water quality, NRC did not appear (2-21) to review data prior to 2000.
What is the justification for this?

There are more than 100 areas of concern (2-22) at the Facxhty. Where does NRC
consider the past impacts that led to contamination at over 100 places at the Facility with
respect to whether an additiorial 20 years of operation will have an impact on the
environment?

The DEIS reveals that the confined aquifer containment was breached when the reactor
was constructed. A 1986 tank spill led to contamination of the aquifer. Groundwater is
primary source of drinking water in this area of NJ. Where does NRC consider future
impacts to groundwater, in the face of growing water shortages and increased water
demand, based on past harm?

2.2.5.3. Important Fish and Shellfish near OCNGS

The studies referenced in this section are limited to 3 year period, and were conducted
post-operation of the Facility and nearly 10 years after construction began. In addition,
there were collected from western Bamegat Bay and do not represent a full Barnegat Bay
study.

There are no recent population trends for bay anchovy. (2-36).- How can NRC make
conclusions about the impact of the Facility in the absence of this information?

With respect to the American eel (2-36), it is a catadromous species. The current
abundance of American eel is unknown. The dam may be restricting upstream migration.
This species was not evaluated in the 316(b) study. The fishery appears to be in decline,
and FWS is engaged in a status review. FWS has already determined that a listing may

- be warranted, and the 12 month finding required under the ESA is due. What

consideration does NRC give to the impacts another 20 years of operation will have on
this species?

There are no recent populatxon trends for four-spmed stickleback (2-37). How can NRC
make conclusions about the impact of the Facility in the absence of this information?
There are no recent population trends for menhaden — only catch information. Indeed,
the catch is down. (2-38). How can NRC make conclusions about the impact of the
Facility in the absence of this information? '



There are no recent population trends for weakfish, and the population appears to be
overfished. (2-39). How can NRC make conclusions about the impact of the Facility in
the absence of this information?

There are no recent population trends for spot; the condition of the stock is unknown. (2-
39) How can NRC make conclusmns about the lmpact of the Facility in the absence of
this information?

There are no recent population trends for Atlantic silverside. (2-40). How can NRC
make conclusions about the impact of the Facility in the absence of this information?
The size of the striped bass population in the Bay is unknown. (2-41). Because of the
stock’s decline, resource management actions were necessary. How can NRC make
conclusions about the impact of the Facility in the absence of this information?

There are no recent population trends for bluefish — only landing data. The stock had to
be rebuilt. (2-42). How can NRC make conclusions about the 1mpact of the Facility in
the absence of this information?

" There are no recent population trends for winter flounder, but there is a FMP for the

species. It is considered overfished and EFH has been determined. (2-43). How can
NRC make conclusions about the impact of the Facility in the absence of this
information?

There are no recent population trends for northern pzpeﬁsh (2-44). How can NRC make
conclusions about the impact of the Facility in the absence of this information?

. Commercial landing data is available for blue crab (2-44), but this not the same as overall

population levels or abundance. Just because there are recreational crabbers, that does
not mean that the population can sustain both fisheries. NRC’s conclusion with regard to
what the population can withstand is unfounded. How can NRC make conclusions about
the impact of the Facility in the absence of this information?

There are no population estimates available for shrimp. (2-45). How can NRC make
conclusions about the impact of the Facility in the absence of this information?

It is unclear if there are recent population trends for hard clams. The harvest has
dramatically declined. (2-45). How can NRC make conclusions about the impact of the -
Facility in the absence of this information?

2.2.5.4 Other Important Aquatic Resources Near OCNGS

The DEIS reports that benthic infauna declined from 1969-1973 (2-48). The DEIS says
that it is not possible to determine whether the Facility is a contributor to the decline, but
does not cite any authority for this conclusion. What is NRC’s authority for this
conclusion? Localized impacts have been documented. Mobile epifauna inhabit the Bay,
but the current abundance has not been estimated with any precision. (2-49)

No recent investigations of zooplankton abundance have been conducted. They were
only done in 1975-77. (2-49) How can NRC make any conclusions about impact to the
environment without this data? _
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2.2.5.5 Threatened or Endangered Aquatic Species

Loggerheads (2-51) population estiinated at 44,780. The DEIS cites CCC 2005. CCC
2005 states that the population estimate is 44,560 nesting females, and includes the
following caveat: “Please understand that world wide population numbers for sea turtle
species do not exist and that these are estimates of the number of nesting females based
on nesting beach monitoring reports and publications.”
http://www.cccturtle.org/loggerhead.htm accessed August 31, 2006. Does NRC factor
the uncertainty into its conclusions about the populations?

Kemp’s Ridley sea turtle are the world’s most endangered sea turtle (2-51). No
population numbers exist. However, even while NMFS was concluding its consultation
with NRC in 2005, two additional Kemp’s Ridleys were at the Facility in July 2005.

" Why is this information not presented? NRC reinitiated consultation with NMFS in June

2006, but that is not reflected here. Has NRC failed to consider that the Fac111ty
continues to take endangered sea turtles?

With respect to' Leatherbacks (2-52), the DEIS cites Pritchard data from 1983 and
estimates females at 100,000. This data is over 20 years old. The CCC number is not
supported with any data, and contains caveat that “world wide population numbers for
sea turtle species do not exist and that these are estimates of the number of nesting
females based on nesting beach monitoring reports and publications.”
http://www.cccturtle.org/leatherback.htm accessed August 31, 2006. How can NRC
make any conclusions about Leatherbacks without this information?

- With respect to Green sea turtles (2-53), the CCC numbers cited also have the same

caveat: “ Please understand that world wide population numbers for sea turtle species do
not exist and that these are estimates of the number of nesting females based on nesting
beach monitoring reports and publications.” http://www.cccturtle.org/green.htm accessed
August 31, 2006. Again, how can NRC arrive at conclusions about the impacts under
these circumstances?

2.2.6.2 Threatened or Endangered Terrestrial Species

The list of threatened and endangered species appears only to relate to federal species,
with mention made of corresponding state listing status. Why are state listed spec1es not
considered (2-59)?

The DEIS notes that (2-57) waterfow] congregate around open water created by thermal
discharge plume. Is this a good thing? How does this change or affect migratory

. patterns? Is this not an impact?

With respect to bog aspohodel (2-69), the DEIS says it is not likely to occur on the site.
But it occurs within 1.3 miles of the site. NRC fails to articulate how the habitat 1.3
miles away from a 800 acre site can be so different that the species is not present on the
site. The same comment applies to swamp pink (2-68), Knieskern’s Beaked-Rush (2-60),
and chaffseed (2- 70)
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o Thesite is.suitable for bog turtle (2-71). Were impacts to this species considered? If so,
what was NRC’s conclusion?

2.2.7. Radiological Impacts

¢ Why does NRC only consider the monitoring results from 2000-2004 (2-74)? In light of
the fact that there have been past releases by the Facility, how can NRC justify
reviewing only 4 years of data from a facility that has been in operation for 40 years for
purposes of determining whether another 20 years is warranted? In addition to pre-2000
data, post-2004 data should also have been considered.

e With respect to Cesium-137, its presence is attributed to historical releases, and it has
been consistently detected. In addition, it has been observed in the teeth of children who
live close to the plant. Isn’t it likely that it will continue to be detected? Isn’t it possible
that during the license renewal period, other releases could occur? Why is that
possibility not considered?

2.2.8 Socioeconomic

e How can NRC draw any conclusions with respect to archaeological resources when no
study was completed prior to construction? The DEIS suggests that there is some dispute
as to the presence of historic resources on the site.

4.1 Cooling System

e Why is there no discussion of the conflicts associated with the Facility’s use of Forked
River and Oyster Creek and other uses by the public or by wildlife?

e With respect to entrainment information, the DEIS fails to note or acknowledge that the
status of populations in Barnegat Bay is unknown, and thus, it is impossible to make
conclusions about the impact the once through cooling system is having on the Bay.
Professor Michael Kennish's testimony at the July 12, 2006 public hearing highlights this-
problem, and it is discussed thoroughly elsewhere in this comment letter.

4.1.1 Entrainment

» On page 4-10 (lines 35-39) what articles support this conclusion? The DEIS fails to cite
any support for this conclusion. _

e Online 31 at page 4-11, there is a discussion about mitigation, but the assumptions about
the Phase II rules is incorrect. NRC should review the attached comments on the draft
NDPES permit and the attached letter to Commissioner Jackson on this point, both of
which are incorporated herein and are to be considered part of the record.

* Onpage 4-12 at line 27, the DEIS cites estimates based on 1975-76 numbers, but
populations fluctuate (see testimony of Michael Kennish, Ph.D.). The entrainment was
measured at the discharge canal, but there were no corresponding studies in the Bay.
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This problem, coupled with the possible underestimation in the original study (4-12, line
27), calls into question this conclusion.

e On page 4-14, NRC only evaluated the conclusmns drawn by others, but did not
do any independent assessment; therefore, all of the flaws in the original data or
those studies have become part of the DEIS.

e The DEIS states that there are no obvious changes in communmes in the Bay, but
the data collection stopped in 1981. How can NRC justify or support this
conclusion? -

o The DEIS references the fact that the apphcant has recently resumed intake
sampling again in 2005. However, this is not adequate for concluding that the
impact is small and is meaningless without comprehensive data about the
populations in the Bay.

e On page 4-15 (lines 34-38), the NRC mlsrepresents Michael Kenmsh’
conclusions.

4,1.2 Fish/shellfish entrainment

¢ Which articles support these conclusions? The DEIS fails to cite any authority.

o NRC fails to discuss how the problems with impingement number estimates affect
its conclusions as to impacts. -

o Professor Kennish is misrepresented on page 4-21 (Imes 36-3 8)

4.1.3 Heat Shock
e See comments to NJPDES draft permit for a thorough critique of the thermal
discharge from the- Facﬂlty :

4.4 Socioeconomic Impacts

¢ NRC concludes that there are no impacts since the 1996 GEIS was prepared (4-
. 32). How can this be, when the GEIS referred to is 10 years old? Ocean County
has had significant population growth and increased traffic. Have there been any

changes to the evacuation plan? Did NRC consider expected population growth
during the relicensing period and how that growth impacts already stale findings
from 1996 regarding evacuation and other impacts?

4.6 Threatened or Endangered Species

¢ On page 4-44, NRC essentially concludes that the impacts to species are small,
" because FWS concluded that the project would not adversely affect federally -
listed species. Is NRC confusing the jeopardy standard under Section 7 of the
ESA with the requirements of NEPA? We know the Facility is adversely
affecting species, because it is killing and i 1nJurmg some of the world’s most
endangered sea turtles.
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In section 4.6.2, NRC makes a conclusion that terrestrial species impact is small.
However, FWS recommended a survey. Why was this survey not completed

‘before the DEIS was prepared and NRC reached its conclusions about impacts?

4.7 Evaluation of New and Potentially Significant Information

L J

On page 4-48, there is a discussion about the fire dam and its impact on shad. .
NRC does not discuss the possibility that shad are not using the creek because the
creek was essentially destroyed in 1965 when the Facility began construction.
There were no studies done prior to this to establish the baseline, so NRC and the
applicant cannot conclude that there is no impact. The pond for firefighting will
continue to exist because of the dam. If the license is not renewed, the dam could
be removed and the pond water returned to the creek; therefore, the pond is
affected by the decision to renew the license and should be considered. Indeed,
the no-action alternative should review the positive environmental impacts of dam
removal. '
How can NRC conclude that there are only minor effects in Barnegat Bay (4-48)
when the DEIS, and all of the data submitted by the applicant to NRC is riddled
with errors, flaws, and the significant omissions highlighted earlier in this
comment letter? There are no baseline studies and no population numbers;

_ therefore, NRC cannot reach this conclusion.

4.8. Cumulative Impacts

There have been no continuous studies to monitor the Bay populations. These
studies could and should have been done. Updates performed now cannot be the
basis for a determination that there are no cumulative impacts. The ecosystem
was destroyed. NRC is unable to substantiate the conclusion that the impacts are
localized (4-50). There is no quéstion that the amount of freshwater that reaches
the Bay has changed and will continue to be affected as long as the license is in
place. The volume of freshwater that enters this system is critical, in light of the
fact that this is a system that does not flush frequently.

While there may be insufficient evidence to definitively prove that the operatxon
of the Facility’s cooling system is altering the ecosystem, there is no evidence
whatsoever to suggest that the Facility’s archaic once through cooling system is
not having a large impact on the ecosystem. Taken at face value — the volume of
water used, the impingement and entrainment data, the increasing takes of sea
turtles, and the crash of fish stocks, the Facility is having an impact. NRC cannot
arrive at any conclusions without data about the Bay populations.

With respect to comments on the RIS (4-52), please see the attached NJPDES
comment letter

There is no evidence to suggest that anyone knows what the population
abundances are for turtles, so one cannot assume that the ITS mitigates any and
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all impacts. (4-53) The fact of the matter is that this Facility kills turtles, and
those turtles are either threatened or endangered species.

e There is no discussion of the affects on state listed species. (4-53). The NRC
should explain how it comes to the conclusion that with respect to threatened or
endangered plants, there can be Species found within one mile of the site, but yet
the site is not suitable for those species. NRC or the applicant must explain how .
the 800 site differs from the habitat one mile from the site upon which threatened
or endangered species are found. The absence of critical habitat does not mean
that there is no adverse affect on a species.

e During the relicensing penod the total amount of spent fuel at the Facﬂlty will
continue to increase. Why is the long-term impact of this stockpiling not
discussed in the DEIS and considered?

8.1 Alternatives

The Phase II rule has been challenged and is in any event inapplicable to the NJDEP
permit decision. See the attached NJPDES comment letter for the ramifications on
NRC’s conclusions.

It is incorrect to say that a modified one-through cooling water system with
mitigation/restoration would lessen the impact. This can only be determined once the
restoration plan is in place. Mindless restoration of tidal marshes will not do anything to
mitigation the adverse impacts the Facility is having on certain populations of fish.
NJIDEP has not finalized the NJPDES permit. Restoration is not technology and it is not
a viable alternative, In addition, the analysis of the impacts of the modified once-through
cooling system is subject to all the same criticisms. NRC cannot conclude that restoring
wetlands will have long term benefits to the Bay unless it knows what it is trying to
accomplish and how that can be done. .

8.2 No Action Alternative

All of the adverse affects over the past 40 years will continue for the period of
relicensing. The ecosystem may rebound if the Facility is not relicensed. After admitting
that the construction of the intake and discharge canals destroyed the ecosystem, how can
NRC conclude (8-35) that the cessation of those impacts will be small?

NRC should consider EPA’s responses to concerns about salt, icing and fogging at the
Brayton Point facility in Massachusetts when determining the impacts associated with
cooling towers (see attached NJPDES comment letter). Did NRC consult with EPA on
the assessment of the alternatives? Or is NRC relying on information supplied by the
applicant?
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8.3 Alternative Energy Sources

What is the basis for NRC’s assumption that New Jersey will need to replace the
Facility’s power generation?

Excluding all of New Jersey s potential for clean energy and energy efficiency programs,
a PJM regional electricity grid assessment of transmission requirements to the New
Jersey Board of Public Utilities (NJBPU) shows that Oyster Creek's retirement by the end
of its current operating license in 2009 will require one transmission line upgrade. (PJM
Report, attached). The PJM assessment also shows that if Oyster Creek retires in
combination with the expected retirement of other aging coal plants, the solution is likely
new transmission lines or transmission line upgrades. However, with proper planning,
the electricity generated by Oyster Creek, 1.7% of the electricity consumed on the PJM
Mid-Atlantic regional electricity grid, can easily be replaced through a combination of
proper use of efficiency and conservation measures, as well as clean, safe, renewable
power like wind and solar.

The NJBPU, in conjunction with many state agencles, including the NJDEP, has begun
developing a regional Energy Master Plan that examines the state's energy needs for the
next 20 years. Throughout this process, New Jersey regulators will be making decisions
about what is needed to meet New Jersey's energy demand. They will consider impacts
to both the environment and the economy and will assume that plants will likely be
retired, including Oyster Creek and several aging coal plants. In addition, several
measures recently adopted by the legislature and the NJBPU will deliver substantial
energy savings and increase renewable energy development.

New Jersey just adopted one of the strongest clean energy standards in the country,
ensuring that 20 percent of electricity consumed in the state comes from clean sources,
primarily wind and solar, by 2020. In addition, Governor Corzine also has a goal of
reducing energy consumption by 20 percent by 2020.

Conclusions

For the reasons articulated in this comment letter, NRC should not and cannot make any

conclusions about either the environmental impact associated with the proposed relicensing of
the Facility or the license renewal application. Therefore, NRC cannot finalize the EIS and must
prepare a new draft that addresses the inadequacies raised in this letter and submit it for public
comment. Until a proper EIS is prepared and reviewed, NRC should not make any decisions
with respect to the relicensing of Oyster Creek. To do otherwise would constitute an
impermissible, irrevocable commitment of resources in violation of NEPA

We thank you for the opportunity to submit these written comments.
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Sincerely,

By: éu&ig; L. il%% ‘8% l K&
lia LeMense Huf¥; Esq.

Rutgers Environmental Law Clinic, Counsel to the Coalition
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Assessment of Transmission Requirements
~in New Jersey Including PSE&G
Retirements and Potential Retirement in

| 2009 of Oyster Creek




_g«p]m B N | A | " Disclaimer

The information prowded herein was requested by
the NJ Board of Public Utilities to assist in
completing a due diligence review for a potential
retirement of the Oyster Creek nuclear station.
Analysis was performed by PJM as a result of that
request, and is intended to be used solely for that
purpose. This analysis does not represent any
knowledge of or a determination by PJM with

respect to the future status of the Oyster Creek
nuclear station.




‘ é@jm | | o | Disclaimer

The analysis is limited to identifying potentially
overloaded bulk power transmission lines (voltage
levels of 230 kV and 500 kV) and high level
estimates for typical transmission facuhty solutions.
Local transmission impacts (voltage levels below
230 kV) are outside the scope of this study.

Estimates are generic, based on typical per unit
costs, and do not attempt to quantify more highly
variable cost elements, such as right of way
acquisition, associated with specific solutions.




‘épj m PSE&G Announced Generation Retirements

» PSE&G announced the retirement of Kearny 7&8;
Hudson1; Sewaren 1,2,3 & 4 (total of 1136 MWSs) by
- December 2004.

» Pursuant to PJM’s generation retirements procedure,
PJM conducted planning analysis to identify reliability
impacts associated with those retirements.

©2004 PJIM




é@j m : A | Overloaded Transmission due to PSE&G Retirements

©2004 PJM




. épj m | | Overloaded Transmission due to PSE&G Retirements

> Present studies indicate that new transmission lines will
probably be required in the proximity of the Warren,
Morris and Somerset Counties to accommodate the
PSE&G retirements. The cost for the new transmission

is estimated to be around $100 million. Costs associated

with new rights-of-way, if required, could S|gn|f|cantly
increase this estimate.




ép J m " Overloaded Transmission due to PSE&G Retirements - Adding the Oyster Creek Retirement
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. .
g/pj m Overloaded Transmission due to PSE&G Retirements — Adding the Oyster Creek Retirement
, | Increases These Overloads

»The retirement of Oyster Creek will contribute to
the loading on these facilities and may result in the
need for additional transmission lines above the

$100 million estimate for the PSE&G retirements.
Costs associated with new rights-of-way, if

required, could significantly increase this estimate.




E m Additional Overloaded Transmission due to combination of PSE&G and Oyster Creek
,l Retirements - Oyster Creek Retirement Significantly Increases Overloads

©2004 PIM




: - m Additional Overloaded Transmission due to combination of PSE&G and Oyster Creek
,l Retirements - Oyster Creek Retirement Significantly Increases Overloads

» Present studies indicate that new 500 kV or 230
KV transmission lines will likely be required to
accommodate the Oyster Creek retirement in

- combination with the PSE&G retirements. This
new transmission will likely require new rights-of-
way, transmission siting approval, and
environmental permits in addition to the actual time
for the facilities to be constructed. New rights-of-
way may be required in both Pennsylvania and

New Jersey.

»Solutions for these additional overloads are likely
to exceed $100 million. Costs associated with new
rights-of-way, if reqwred could significantly
increase thls est|mate




épj m All New Jersey Overloaded Transmission due to combination of PSE&G and Oyster
| Creek Retirements
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: T m ~ Al New Jersey Overloaded Transmission due to combination of PSE&G and Oyster
J Creek Retirements

Solutions to resolve all overloads have not been

identified but are expected to result in more than

$200 million of system upgrades including new

rights-of-way and transmission lines. Costs

associated with new rights-of-way, if required,
“could significantly increase this estimate.




: ) jm Overloaded Transmission due to Oyster Creek Retirement - Excluding PSE&G Retirements

©2004 PIM




épj m Overloaded Transmission due to Oyster Creek Retirement - Excluding PSE&G
Retirements

Present studies indicate that upgraded 230 kV
transmission lines will likely be required to
accommodate a retirement of the Oyster Creek
generator. Acquisition of new rights-of-way are not
anticipated for these 230 kV upgrades. Solutions
to resolve all overloads have not been identified
but are expected to exceed $50 million. Costs
associated with new rights-of-way, if required,
could significantly increase this estimate.
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NEW JERSEY ENVIRONMENTAL FEDERATION, NEW JERSEY PUBLIC
INTEREST RESEARCH GROUP AND SIERRA CLUB-NEW JERSEY

November 21, 2005

BY FAX,. EMAIL & U.S. MAIL
Mr. Howard B, Tompkins, Chief

Bureau of Point Source Permitting - Region 1
Division of Water Quality -

New Jessey Department of Environmental Protection
P.Q. Box 029

Trenton, NJ 08625-029

Subject: Comments on Draft New Jersey Discharge Elimination System
Permit No. NJ005550 - Oyster Creek Nuclear Generating Station,
{acey Township, Ocean County

Dear Mr. Tompkins:

Please accept these written comments of New Jersey Bavitonmental Federation,
New Jersey Public Interest Research Group, and Sierra Club-New Jesscy ("Coalition™) on
the draft New Jerscy Poliutant Discharge Elimination System (NIPDES™) permit (“draft
~ permit” for the Oyster Creek Nuclear Generating Station in Forked River, NJ (“Facility™).
We appreclate the opportunity to provide input on this lmportant permit.

We acknowledge the substantial effort that the New Jersey Dcpanment of
Environmental Protection (“DEP™) has niade 10 review the many complex issucs that bear
on this permit, The Coalition commends DEP for providing a public hearing and for
extending the public comment period until November 21, 2005 thereby affording the
public an opportunity (o carefully review the drafl pclmxt and supporting documents.

Infrodrcclmn

The operation of Oyster Creck Nuclear Generating Station near the shores of
Barnegst Bay is a matter of great public concern. The Bay is a public resource that is
valued by the community for ifs wildlife, aesthetic values, and for fishing, boating and
. other recreational activitics. Millions of dollass in public resources have been devoted to
restoring the ecological health of the Bay. In 1987, Congress recognized the vital
importance of estuaries and amended the Clean Water Aot to create the National Estuary
Program (“Program™). Clean Water Act § 320,33 U.S,C, § 1330. In 1995, the
~ Administrator of the Bavironmental i’:otection Agency accepted Basneget Bay Into the

Program. Today, Barjegat Bay is one of 28 estuaries of “pational significance.”



As a result of its Inclusion in the Program, siakcholders dcvelopod a
Comprehensive Conservation and Management Plan to guide resloration of he Bay.
- Some progress has been made, but the health of the Bay is constantly under attack. Itis
the Coalition’s judgment that under the draft permit, the Pacility will be allowed to have
an unaceeptubly and adversely high impact on the Bay, thereby undennining that
propress, The plant uses antiquated technology: once~through, open cycie cooling that.
discharges millions of gallons of heated water into Oyster Creek and Forked River,
tributaries to the Bay, every day, This same outdated system inlakes 1.4 billion gallons of
water each day, which results in the entrainment snd impingement of trillions of aguatic
biota, including 13 million fish and sheilfish annually. In short, the diaft pertnit wounild
allow unacé'cptable degradation of 4 critical public resource for private gain, We note that
facilities in other lovatlons have adopted modem technologies that allow power
generation with much lower environmental impact, such as closed eycle-cooling (“CCC™)
. systems, helper cooling towers, or the use of the heat-energy by-product for heating (i.e.
co-generation). CCC systems: veduce the volume of water drawn by as much as 99%,
eliminate fish kills caused by fhennal shock fron heated discharge, and reduce the
dumping of over 365 tons of toxic chlorine into the Bay annually.

The permit must comply with the Clean Water Act (*CWA™) and associated state
laws, Unfortunately, the drafl permit fails t0 do so, Specifically, there has been ne
showing in connection with the permit renewat that the proposed thermal discharge level
will protect a balanced indigenous population of agualic species in the Bay as required by

33 1U18.C, § 1326(2). Purther, the draft permit allows the Facility the option to select
restoration measures ovor the instatlation of closed-cycle cooling systers. Facl Sheet at
15. Aithough DEP recognizes in the draft permit that a closed-cycle cooling water intake
structure (“CWIS™) is the best lechnology available (“IBTAY) for minimizing adverse
envirommnental effects as required by 33 U.8.C, § 1326(a), nothing in the draft permit
requires the Facility to take steps o implement that Wechnology, Restoration is pot
technnlogy, and thus offering this measure as an option 1o {he Facility (o comply with the
obligation under the CWA is en abdication of DEP’s responsibilities as a defegated
program under the CWA, To the extent DEP aims to achigve some good from the
situation, it sctiles for “mitigation measures” that completels miss the mark. Finally, the
draft penmit fails 1o comply with the New Jersey Surface Water Quality Standards

“\VQS")

With respect 10 the {erperature critcria variance under §316(g}, we are not gble to
reconcile DEPs statement that “the temperature limits DEP has selected in the draft
permit strives to achieve a margin of safety to ¢nsure a balanced indigencus population™
. with the science reviewed. Even though the permit includes an intricate sysiem of date-
specific temporature limits, and limits based on an assessed temperature differential (:3'1)
this permif does not achieve an acceptable mar gin of safety. F urther, based on our review
- of the sdministrative record compiled in connection with this action (“Administrative
Record”, we believe that little to 1o effort was made (0 review ny current or recent
studies——and none were submitted by the applicant. Accordingly, we feel that DEP is not
justified in continuing the § 316(a) variance for this NJPDES permit and hes failed to set



limiis thal are supported by the best available science for the species it aims {o protect.
Acoordmgly, we santot support this permit.

With respect to the CWIS analysis under §316(b), the timing of proposed
measures is of particular concern 1o the Coalition. DEP appears to have {aken the position
in drafiing the permit that it was obligated to use aspects of the Phase IT Cooling Water
Intake Structure chu!ations (“Phase Il Rulc") when assessing BTA for the Facility. As
a result, the current permit does not require the Facility 10 take any definitive, concrete
steps toward the installing of CCC duning the five-year term of the permit, Duung the .
term of the draft permit, DEP is simply requiring the Facility to begin a series of studies
and demonstrations required by the Phase 1T Rule. Atthe end of the {ive-year term, the
result will be a number of studies—but no actuel on the ground chenges will take place at
the Facility. Because DEP is not requixed o apply the Phase Ii Rule to the Facility, due
to the fact that the pennit application pre-dated the effective date of the federal
regulations, DEP should exercise its Best Professional Tudgment (“BPJ”) under the CWA.
and require the Facility to commence feasibility studies to defermine what type of CCC is
feasible and make measured progress during the term of the permit to implementing that
technology. EPA, 316(b} Phase Il Implementation Question & Answer Document (Aug.

- 2004) at 24, avazlab!c at hip/hwww epa.goviwaterscience/316b/phase2-q-and-a,pdf

Specifically, the Coalition recommends the following schedule, which has been
informed by discussions with engineers fron the Environmental Protection Agency:
fe:assbzmy study completed by March 2006; installation study completed by June 2006;
construction complefed as expeditiousty as possible, with significant progress by June
2007 and complete construction by June 2008 at the very latest.

I The Thermal Discharge Variance Docs Not Provide for the Protection
and Propagation of a Balanced indigenous Population of Aquahe
Spccxcs in the Bay.

DEP has failed 10 ensure that the thernial discharge variance.in the draft permit
adequately protects a batanced indigenous population of aquatic species in the Bay and
their habitat as required by section 3 16(®) of the CWA. Soction 316(a) provides that if
the owner or operator of & source can demonstrate that the thermat component of an
effluent limitation for any discharges i§ “more stringent than necessary to assuze the
protection and propegation of a balanced, indigenous population {BIP] of shellfish, fish,
and wildlife in and on the body of water into which the discharge Is 1o be made,” DEP
may alter the proposed thenmal discharge component of the effluent limitation to a léss
stringent level that will stil] assure “the protection and propagation of & balanced
indigenous population of shellfish, fish, and wildlife in and on that body of water.”

A. Criteria for Assessing § 316(a} Variance Applications -
NIPDES permits gencrally must include the more stringezit of any effluent

limitations derived from (echnology-based and/or water quality-based roquirements,
CWA § 316(z) provides, however, that the Depariment way put aliernative, less stringent
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thermal discharge Hmitations in an NPDES pormit if certain criteria are met, Wetakea
considerable amount of fime in this comment Jetier to discuss this aspect of the NJPDES
pemmit for the Facility because the Adminisirative Record and Fact Sheet for this Permit
are devoid of any meaningful discussion on this poinl.

Speciﬁcally CWA § 316(a) provides, in pertinent part, as follows:

With respect lo any pmnt source otherwise subject 1o the
pmwsmns of section . . . {301 or section 306 of the CWA],
whenever the owner or operator of any such source, after
opportunity for public hearing, can demonstrate 1o the
satisfaction of the Administrator (or, if appropriate, the
State) that any efffuent limitation proposed for the control
of the thermal component of any discharge from such
source will require effiuent limitations more stringent than
netessary to assure the pro{tjection aud propagation of a
palanced indigenous pepulation of shelifish, fish, and
wildlife in and on the body of water into which the
discharge is 10 be made, the Administrator {or, if
appropriale, the State) may impose an effiuent limitation
under such sections for such plent, with respect to the
thermal component of such discharge (raking into account
the interaction of such thermal component with other
poltutants), that will assure the protection and propagation
-of a balanced, indigenous population of shellfish, fish, and
wildlife in and on that body of water.

33 U.8.C. § 1326(a) {cmphasis added), See alse 40 C.F.R. § 125.70. A determination to
approve alternative limitations under this stattory provision is commonly referred to as a
. CWA § 316(2) variance, See 40 C.F.R, § 125.71{a) and 125.72 (heading).

CWA § 316(a) authorizes afternative thermal discharge limits when it is
demonstrated to the Departinent that the fimits “will assure the protection and
propagation of a balanced, indigenous population of shelifish, fish and wildlife inand on
that body of waler” (sometimes referred to herein s the “BIP™), This criterion is
reiterated in EPA regulations promulgated al 40 C.F.R. § 125.73(a).

The standard for granting 2 § 316(a) variance is sttingent: Congress intended that
it be granted only in limited circumstances. In the Scnate Reporton the 1977 CWA.
Amendments, Congress expressed its concern hat section 316(a) was too oflen being
employed in mappmprzate circumstances, resulting in heat effectively becoming an
unregulated pollutant,! The 1977 Senate Report indicates that-Conpress intended that
section 316{a) serve as a “very limited waiver” provision to be employed only in
instances where it conld be established *beyond any question™ that the BIP could be

'S, Rep. No. 95-370 (1977, repriared in 1977 USC.C.AN. 4326, 4334,



" protected by the madified federal effiuent Himitations,* Scotion 316(a), the Report
explains, was not intended 10 become a “gaping loophole,” aﬂowmg mdﬁcr;mmatc
wajvers of federal thermal effluent discharge controfs,

in making & § 316{a) determination, DEP is obligated to fake afl other
environmental stressors into acoount, thus any atieynpts on the part of the FacHlity fo
analyze its impacts on the environment in 2 vacoum are fruitless. This requirement is set
forth in the legislative history of section 316(a), which states:

it is not the intent of this provision to pexmit modification of
cffluent limits required pursuant 1o Section 301 or Section 306
where existing or past pollution has eliminated or aliered what
worldd otherwise be an indigenous fish, shellfish and wildlife
population. The owner or operator must show, to the satisfaction
of the Administrator, that a balanced indigenous population of fish,
shellfish, and w:ldilfo could exist even with the nodified 301 or
306 efftuent limit.*

Addifiopatly, the owner or operator would have 10 show thal elements of the aquatic
ecosystems that are essential to support a ‘baianccd indigenous population of {ish,
shellfish and wildlife” would be protected.’

. The CWA also does not define the ferm “balanced indigenous population.” Some
clarification of Congress' intent is provided, however, in the CWA’s legistative history.

The Report of the Conference Committes on 5. 2770, the bill (hat was enacted as the

Clean Water Act of 1972 and originated the current § 316(a), stated fhe following:

THERMAL DISCHARGES {Section 316]
P * % :

- It is not the intent of this provision to permil modification
of effiuent limits required pursuant to Section 301 or
Section 306 where existing or past pollution has eliminated
or altered what would othcrwise be an indigenous fish,
shellfish and wildlife populafion. The owncr or operator
must show, 10 the salisfaction of the Administrator, thata
“balanced indigenous population of fish, shellfish and
wildlife” could exist even with a modified 301 or 306
effluent Jimit, Additionally, such owner or operator would
have 1o show that elements of the aquatic ccosystems
which are essential 10 support a “balanced indigenovs
poptulation of {fish, shelifish and wildlife" would be

2,
Y 1d,
Y A Legristative History of the Water Pollution Conirol Act Amendments of 1972, Vol 1, 937 Cony., 1™
Scssxon at 175 (hereinafter 1672 Roport of the Conference Conmnittee].
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protected.

" Congressional Research Service, A Legislative History of the Water Pollution Control Act
Amendments 9f 1972, Vol. 1, 93d Cong., 1st Seasion, p, 175 {cited hereinafler as the 1972
Legislative History) (Senate Consideration of the Report of the Conference Commiitiee
{October 4, 1972)), See also December 27, 1977, Letter from EPA Region 1 Regional
Administrator William R, Adams, Ir,, 10 Edward A, Plumley, Vice President, NEPCO, p,

2 (“the indigenous community is . , . the commumty that would exist absent man-induced
environmental changes.”),

This language clearly indicates that Congress did not intend that a thermal
.discharger would be able to “take advantage” of prior pollution-induced harm that
climinated the BIP fo jusiify alternative thermal discharge linvitations under § 316(a) that
would themselves be fnsufficient to protest the BIP, It also makes ¢lear that Congress
intended that clements of the aquatic ecosystem necessary to su é}port the protection and
propagation of the BIP would also be protected under § 316(a)

Consistent with Congressional intent, EPA mgulauons define “balanced indi igenous
populalion" in the following manner; ,

The term batanced mdzgenous community Is Synonymous
with the term balanced, indigenous population in the Act
and means a biotic community {ypicelly characlerized by
diversity, he capacity to sustain itself through cyclic
seasonal changes, presence of necessary food chrin species
ang by a lack of domination by pollution tolerant species.
Such a community mey include historically non-pative
specles introduced in comnection with a program of wikdlife
management and species whose presence or abundance.

% inihe legislative history of the 1677 CWA Amendmonts, Senator Muskie also discussed the meaning of
the phmse “balanced indigenovs populetion of fish, shelifish and wiidlife” as used in 1he “interim [national]
water quality standard.™ He explained that:

Asin 1972, it was intended that the interim water quality standard be that condition
of aquatic fife which existed in the absepce of polivtien. There is no guestion that man's
activities have radically altered receiving water scosystenis in this country and that.
alteration is continuing a1 an accelerated pace in many areas. Restoration ofaquauc
ecosystems which existed prior fo the hitcoduction of poliution from man's activitles is an
jreportant elersent of the restoration and meintenance of the Liological, pliysicod, and
chemical integrity of recoiving waters. I¢is an essential aspect of assuring that future
penerations wil have an adequate supply of basie Jife support resources,

The concept of indigenous does not anticipate the removal of sructutes from
waterways. 1t docs not anticipate the exisionce of ecosysieins which existed in the
abssnce of those structures, But it does fully anticipate the analysis of aquatic populations
in terms of man's activitics prior to, and pubsequent to, poljution.

L. History 1977, p, 448,



results from substantial, imeversible environmental
modifications, Nomually, however, such 2 community will
not include species whose presence or abundancs is
atiributable to the introduction of poliutants that will be
climinated by compliance by all sources with section
301(b)(2) of the Act {ie., technology standards]; and may
nol include species whose presence or abundance is
atributable to aliermative effluent limitations 1mposcd
pursuant to section 316(a).

40 C.F.R. § 125,71(c) (cmphasis in original). It is clear under this definition that 2
satisfactory BIP under § 316(a) noed not in alf circumstances match some sort of
estimated aboriginal assemblapge of organisms. At the same timc, however, the BIP must
sat:sfy the listed indicia of an ecologically healthy commumty of nrganisms, including
tha it cannot be dominated by pollution tolezant species, or speoles whose presonce or
abundance is aftributable to § 316{8) variance-based permit limitations, or include
pollutant discharges that will be climinated pursuant to technology-based effluent
limitations under § 301(b)(2). See 44 Fed. Reg. 32894 (June 7, 1579) (Preamble to
Revised 40 CF.R. Part 125 Subpart B); see also 39 Fed. Reg, 36!78 (0. 8,

1974) (preamble to eatlier version of EPA regulation containing subslantaally similar
definition).

EPA provided further clarification regarding the meaning of BIP under § 316(a) in
the case of In the Matter of Public Service Company of Indiana, Inc., Wabash River
Generating Station, 1975 EPA App, LEXIS 4, 1 B.A.D. 590 (November 29, 1979). In
Wabash, EPA made clear that in assessing the BIP, EPA must ook not only ot the
cormmunily as a whole but also at the effects on individual species of fish that should be
part of that cormunity. 1970 TPA App. LEXIS at 21 (“it is cleer that both individual
{species] and conmunity considerations are relevanl™), EPA explained that “...in
atiempling to judge whether the effocts of a particular thermal discharge are causing the
system {0 become imbalanced, it is necessary o focus on the magnitide of the changes in
the community as a whole and in individual species; i.c., whether the changes are

‘appreciable.’™ Id at 22. Finally, EPA also made clear that it i not acoeplable thata
particular discharge will allow the propagation of some community of fish with a certain
degree of diversity and abundance; the thermal discharge Hmits must be sufficient to
protect the BIP that ought to be present in the particular receiving water consistent with
the reguﬂattons As EPA explained: :

Section 316(2) must, like any other provision of the Act, be
read in a manner which is consistent with the Act’s general
purposes. Consequently, § 316(a) cannof be read Lo mean
that a balanced indigenous population is maintained where
the species composition, for example, shifis from a riverine
io 2 lake community of, as in this case, from thermally
sengitive to thermally tolerant species. Such shifis arc at

- war with the notion of “restoring” and “maintaining” the



biological integrity of the Nations® waters, Thus, oven .
thouph it may be difficult or even impossible to define what
- the pretise balanced indigenous population would be in the
absence of heat, it is generally sufficient, as the regulations
provide, that it “will not include specics whose presence or
abundance is atiributable o the introduction of poflutants,”
such as heat, and that it should be charatterized by “non-
dormination of pollution tolerant species.” ‘

" Jd. at 28-29 (citation omilted).

The statuie and regulations are also clear that in applying CWA. § 316(a), the
permitting agoncy must take account of the cuntulative effects of other stresses to the
BIP. First, CWA § 316(a) states that the permitting authority may impose variance-based
thermal discharge limitations, “(taking into eccount the interaction of such thenmal
component with ofher pollutants), that will assure the protection and propagation of a
balanced, indigenous population . . .. Sccond, EPA segulations promulgated st 40
C.ER. § 125.73(2) (crphasis added) state that a discharger’s request for a § 316(a)
variance “roust show that the alternative effluent limitations desired by the discharger,
considering the cumulative impact of its thermal discharge together with ufl other
significant impacts on the species affected, will assure the protection and propagation of”
the BIP, Sec also 40 CF.R. § 125.73(¢)(1)()). In the preamblc to 40 CRR. Part 125
Subpart H, BPA stated:

Several commentors argued that applicants should not be
required to analyze cumulative offects of thermal |
discharges together with other sources of impact upon the
affected speeies as required by proposed § 125.47 (now -

125.72(a)). This issue was addressedinthe
Administrator's first Seabrook decision which concluded
that anatysis of cumulative effects is required.

44 Fed. Reg. 32894 (June 7, 1979),

In the Seabrook permit appea) decision referenced above, the EPA Administrator
stated the following:

The RA [(i.e., the Regional Administraton)] ruled that a
determination of the effect of the thermal discharge cannot’
be made without considering ali other effects on the
environment, including the effects of the intake {j.e.,
epirainment and entrapment); the applicant must persuade
the RA that the incremenial effects of the thermal discharge
will not cause the aggregate of all relevant stresses
(including entraimuent and entrapment by the infake
structure) to exceed the 316(a) threshold. I believe this is



the correct inlerpretation of Scction 316(a). The effect of
the discharge must be determined not by considering its
impact on some hypoiheucal unstressed enviconment, but
by considering its impact on the environment into which,
the discharge will be made; this environment will
necessarHy be impacted by the intake. When Congress has
so clearly sel the requirement that the discharge not
inferfere with & balanced indigenous population, it would
be wrong for the Agency to put blinders on and ignore the
effect of the intake in determining whether the discharge
would comply with that requirement.

In re Public Service Company of New Hampshire, 10 ERC at 1261-62. Thus, discharge
Timits imposed under CWA § 316(a) must be sufficient to ensure the proteciion and
propagation of the BIP, taking into account other environmental stresses on that
population.

Another point worth mentioning bere is that “mixing zones” may be used "as a
mechanism for dealing with thermal discharges pursuant fo section 316(g) of the Act.”
EPA Decision of the General Counsel, It re Sierra Pacific Power Company, EPA GCO
31 (October 13, 1975), Although a “Imixing zone” is a permitting concept or tool
generally used in applying State water quahty standards, the }eglqiauvc history of CWA §
316(=) indicates that Congress felt mxxmg zones could also be used in designing permit
limitations based on 2 CWA § 316(2) variance from applicable teclmology standards, Jd
Of course, to satisfy § 316(a), a mixing zone would need 1o be designed to ensure the
protection and propagation of the BIP. See 39 Fed, Reg. 36178 (Oct. 8, 3974) (Preambie
fo EPA’s cadlier § 316(a)-related regulations).

In applying CWA § 316(r), cost or econormic issues are not a consideration. The
plain Janguage of § 316(a) makes clear that vatiance decisions are to be based on a
determination of the limits needed fo ensure the protection and propagation of the BIP,
No mention is made of cost considerations being brought to bear. ‘The legisiative history
also indicates that Congress did not intend costs to be considered in applying § 316(g).
1972 Legislative History, p. 175, Similaty, 3PA’s regulations clearly do not provide for
costs to be a consideration in making 2a CWA § 316(a) variance 6etexminauon. See 40
CER. § 125.73, EPA has also interpreted CWA § 316(e) in this manner in practice. See
In the Mavter of: Public Service Company of Indiana, Ine., Wabash River Generating
Station, 1979 EPA App, LEXIS 4,[%41] - [*43], 1 E.A.D. 590 (Nov, 29, 1979). Thus,
while costs are to be considered in developing technology-based standards for thermal
discharges, wlich nwst be based on the Best Available Techmology
sconomically achievable (BAT) standard under CWA. §§ 301(b}(2) and 304(17)(2), costs
-+ are not Lo be considered in determining whcther 16 granl a variance from such limits
under § 316(a).

B. ‘%:frden of Proof,” Level owadence I(eqm’rerf, and Different Lypes of §
3I6fa) Demonsirations



The statute plainly places the “burden of proof™ in justifying altemative thermal
discharge Jimitations under 8 CWA § 316(2) variauce on the permit applicant. .In this
" case, based on the information made available to the public, the applicant supplied no
information fo justify continuing the therma) variance, and DEP apparently was resolved
10 rely on information first presented in the 1970s and 1980s, which itself relies on data

generated in the 1960s,

The statute provides that fhe permitting authority may impose such alternative
thermal discharge limits, * whenever the owner or operator of any such source . , . ¢can
demonstrate 10 the salisfaction of the Administrator {or, if appropriate, the State) that any
effluent timitation proposed Junder CWA. §§ 301 or 306] for the control of the thermal
- component of any discharge from such source will require effluent Hmitations more
stringent than necessary to assure the pro[ tection and propagation of” the BIP, 33 U.S.C.
§ 1326(a) {emphasis added). The legislative history underlying § 316{a) confirmsthe
plain meaning of the statutory language. 1972 Legwlatwc History, p. 175 (emphasis
added).

EPA's repulations further confirm that the burden is on the permit applicant to
persuade the permitting authority that {he non-variance limits are more stringent than is
needed and that an alternative set of Jimitations will be sufficient 1o prolect the BIP., 40
C.F.R. § 125.73(s). In addition, in the Seabrook permit appeal decision discussed above,
the EPA Administrator also clearly stated that the burden of proofunder § 316(=) is
squarely on the permit applicant, /n re Public Service Co. of New Heampshire, 10 ERC at
1261, 1263, :

Moreover, it is also clear that “the burden of proof in & 316(4) case is a stringent
one.” Id, at 1264. CWA § 316(a) states that the applicant must demonstrate to the
permitting authority”’s salisfaction that the applicable non-_varianw-baszd peymit
limitations are inore stringent than necessary to assure the profection and propagation of
the BIP In the legislative history of the Clean Water Act Amendments of 1977, Senatoy
Muskie” stated the following with respect to § 316(a): °

[t]he Congress intended that there be a very hmitcd waiver
for those major sourses of thernial effluents which could
establish beyond any question the Jack of relationship
betwoen federally established efftuent limitations and that
water quafity which assures {he protection of public water
supplies and the protection and propagation of & bajanced,

-==L-Senator Muskic's comments from the legistative history have been givenr gyeat weight by-the courts in- -

interpreting the CWA because he was the “principal Senate sponsor of the Act ....” Enviromaentaf
Prorection Agency v. Nail Crushed Stene Ass'n, 449 U.S. 64, 71 n. 10 {1980). Acrmd eg., Natwral
Resourges Defense Council v. Costle, 568 F.24 1369, 1374 (D.C, Cir. 1977); Am. fron ond Stae! Ass i v,
Environmental Profection Agency, 526 F. 23 1027, maz (A Cir, 1975); Am, Maat Justitute v.
Environmental Protection Agency, 526 F.2d 442, 451 (7th Cir. 1975).
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indigenous population of fisk, shellfish, and wildlifo, and
ailows recreational activities, inand on the water.

L. History 1977, p. 642; sce also p. 457,

The sbove material suggests that DEEP, in exercising its delegated authonty undes
the CWA, should have 1aken a rigorous and conservative approach to granting and
rejssuing variances in-order 10 meet the CWA's standard of assuring the protection and
propagation of the BIP. Such an approach is appropriste in light of the fact that the
applicant for a § 316(a) variance is secking to be excused from otherwise apphcablc
Timitations, and in light of the CWA’s overarching goals of restoring and mainiaining the
“blofogical integrity of the Nation’s waters, {and atiaining] “water quality which provides
for the protection and propagation of fish, shellfish and wildlife,” 33 US.C. § 1251(a)
and (a)(Z) There is o evidence that ﬂns oceurred.

NIPDES permits are Jimited to a term of no more than ﬁve years. 33US.C. §
1342(b)(1)(B). Thus, NJPDES permits expite and require reissuance at jeast every five
© years. {Expired permits remain in effect until a new pemm is issued as long a5 the
permitiee has filed a timely application for pcrm;t reissuance. 40 C.F.R, § 122.6(a).}
Accordingly, EPA regulations provide that previous § 316{a) variance determinations
st be revisited a1 the time of permit reissuance, See 40 C.F.R. § 125.72(c) and
(NOTE); 39 Fod. Reg, 36176 (Oct. 8, 1974} ('reamble (o EPAs carlier § 316(a)-related
reguiauons} (‘Commumg momtormg by cxtstmg sources will provide opportunityto
review their i xmpacts from thme to time and to nnpc)sc more stringent ¢ffluent limitatious,
ifnecessary, in subsequent penmils,”). :

While there is no hard and fast rule with respect 10 the question of ow much
evidence is needed 10 suppost a § 316(a) vaxiance, EPA has explamed that, “{m]juch
depends on the circumstances of the particular discharge and receiving waters.” Jnre
Public Service Company of New Hampshire, 10 ERC at 1264, At fhe sune time,
information roquirements are likely to increase to the extent that there is greator reason
for concem over the protection and propagation of the BIP. As EPA stated in the
preamble to its § 316(a)-related regulations in 40 C.F.R. Part 125 Subpart H:

Section 125,72 accordingly gives the Direc{or the
flexibility to require substantially less information in the
cas¢ of renewal requests, This docs not mean, however,
that the Director may not require a full demonstration fora
renewal in cases where he has reason to beficve that
circumstances have changed, that the initial variance may
have been improperly granted, or that some adjustment in
the terms of the initial varlance may be warranted. -~ -~

44 Fed. Reg. 32894 (June 7, 1979). See ulso 39 C.F.R, 36177 (October 8, 1977). In this

case, DEP has feiled to ascertain whether circumstances have changed; however, publicly
available information suggests it has, DEP*s failure to review (he thesmal vardance is an
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abuse of discretion.

EPA has also stated that it “mnust make decisions on the basis of the best
information reasonably artainable,’ Jir re Public Service Company of New Hampshire,
10 ERC at 1265 (quoting 1974 EPA Draft § 316(a) Guidance). At the same time, the
Agency has explained that i “may not spcou!atc as to matters for which evidence is
Jacking,” /d. at 1264, and that if *“deficiencies in information are so critical as o preciude
reasonable assurance, then alternative effluent limitations should be denied.”” JZ a1 1265
(quoting 1974 Draft EPA § 316{z) Guidance). See alse In the Matter of> Public Service
Comparny of Indiana, Ine., Wabash River Generating Station, 1979 EFA App. LEXIS 4,
{¥34] - {*40], 1 EAD. ‘590 {Nov. 29, 1979) (Adminisirator remanded permit 1o Regmnal
Administrator where Region had decided to grant variance-based thermal discharge
limitations despite lack of data regarding thermal effects under worst case, Iow flow

condifions).

An existing discharger may basc its demonstration on a showing that there has been
no “appreciable harm™ to the BIP from the thermal discherge “laking into account the
interaction of such thermal component Jof the discharge) with other pollutants and the
addifive effect of other thermal sources.” 40 CF.R. § 125.73(c)(1){D). Altcmativcly, an
existing discharger can artempt to show that “despite the occurrence of such previous
harm, the desired alternative ¢ffluent limitations (or appropnate modifications thercof)
will nevertheless assure the protection and propagation of . . . [the BIF]” 406 C.FR, §
125.73(¢)(1X(1). In this case, the applicant did neither. '

With respect to the appreciable harm lest, EPA has explained that proposed thermnal
discharge limitations feil the § 316(2) variance test if those limitations would, taking into
account other stresses upon the BIP, cause appreciable harm 1o the BIP in the future,
Wabash, 1979 EPA App. LEXIS 4, [*16) - [*17], 1 E.A.D. 590 (November 29, 1979). In
addition, thermal discharge limitations which caused appreciable harm {o the BIP in the:
past are not to be rcnewed under a § 316(a) variance unless those Jimits are modified to
prevent {future barm or other ¢ircumstances are demonstrated to have changed so that
appreciable harm wilf not ocour in the future. Jd. '

C. Oufline of § 316(a} Decision Criteria

Under § 316(2), the offects of the discharge of heat from the Tacility to the BIP of
marine organisms in Barnegat Bay are supposed 10 be analyzed, The § 316(a) Technical
Guidance Manval suggests that an assessment of thermal impacts be done on 2
community-by-community (x £., phytoplankton, zooplankton, Jisbitat formers, {infish)
basis. These decision criteria are deuuled below, In the case of thie present permit, they
wcm uot .

DEP did not revisit the § 316(2) varlance rcqucst Nuue of ilxese factom were
considered, Further, it does not appear that Versar, when compiling its 1989 Technical
Review and Bvaluation of Thermnsal Effects Studics and Cooling Water Intake Structure
Demonstration of Impact for the Oyster Creek Nuclear Generating Station (May 1989)
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%1989 'chort”}, was able 1o actually utilize any of the data or infonmation collected by
the Facility prior 1o that date for purposes of makmg the No Prior Appreciable Hanm
finding, because “the evaluaiion presented by GPU is riddled with ... data inconsistencies
which make a direct determination of the level of inpact of the opgration of OCNGS ali
‘but impossible.” 1989 Report at V-2. Accordingly, Versar chose instead 1o “evaluate the
Josses due 1o the operation of OCNGS using three assessment models.” Jd '

Versar's three models were “designed to éstimate the fractional reduction in RIS
{representative important species] populations or population processes that {wem}
directly attributable to the Oyster Creek facility.” However, Versar relied on the flawed
data supplied by the Facility, In fact, one of the flaws pointed out by Versar in its injtial
evaluation of the data provided by the Facility as it relates to the desagnatmn of the RIS
was that.the Facility had not identificd any representative mportant species in the

- *habitat former™ or the “threatened and cndangcrcd species” categories. Versar selected
a species to round out each of these categorics. For the habitat formcr catsgory, Versar
selected ee) grass. For threatened or endangered species catlegory, it selocted the Aglantic
Ridley turtle. The éndangercd sea turtle was selected because of the possibility that it
could be impinged on the trash racks wsed at the Facxhty THowever, with respect to this
celegory, Versar concluded in 1989 that “no impingement of sea turtles has been
reported from the Oyster Creek NGS. Power plant interaction at the Oyster Creek NGS
with threatened and endangcmd speaies is likely to be negligible.” 1989 Report at I11-7,

D. Changed Circamstances

"What we have lcamed since the 1989 Report with respect 10 sea turtles shonld have
been reason enough for DEP to revisit the § 316(e) variance, The sea turtle, the only
thieatened and endangered RIS category member, is never mentioned again throughout

-1he 1989 Reporl. Therc is no data.aboul sea turtles reported or analyzed, DEP’s failore
10 revisit any aspect of the § 316(a) demonstralion it the context of this permit review is
Ahe essence of arbitrariness,

In July 2000, the Facility completed a report entitled Assessment of the Impacts
of the Oysler Creek Nuclear Generating Station On Kemps Ridley, Loggerhead and
Atlantic Green Sea Turtles, fuly 2000 (“?000 Turtle Assessmem"} As the name
suggests, the 2000 Turlle Assessment. discusses three turtle species: the Atlantic Green,
Kemps Ridiey, and Loggerhead. At the Facility during the period from 1977-1994 there
were 8 strandings, From 1994-2000 there were an additionat 6, The majority of these

" sightings of stranded turiles occurred between June and October. \Iotabiy the sighting
information is Himiled 10 these specific months, because those are the times that Facility
employces are mqmred lo atrend the trash racks, but some evidence suggests that the
turties conld remain in thc area through November

" In addition to strandings, according to the 2000 Turlle Assessment, 14 turtles have
been taken between 1992 and 2000. Many of (he turtles were taken and sent 1o fabs to
have necropsies bul none of the results from the carly nincties have come back. The 2000 .
Turtle Assessment is itself out of date, but it provides a useful reference point in light of
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the complete absence of sea turtle data in connection with past § 316(2) demonstrations.
There are no updates as to incidental captures of turtles from the past 5 years. In addition,
the majority of the research information regarding the populations of various endangered
and threatened tortle species is based on reports by scientists from the mid 1980s. In fact,
the 2000 Turtle Assessment makes assumptions as 1o turtle frequency based on outdated
information, The 2000 Turtle Assessment claims that there were no captures at all prior.
Letween the years 1970 and 1992 but there is no indication that the Facility was Lceping 8
record, or was reguired to do so. .

The Facilify's impact on sea turtles stems fmm the Faclhty s intake system that
has two functions: 1) to circulate water through the Facility (the circulating water system
(“CW3™ and 2) to direct water around the Facility to the discharge area as a means of
cooling intensely hot water that s released after the Facility has been cooled by the CWS,
ealled the dilution water system intake (“\DWS™), The intake system uses trash rake bars
t6 remove debris from the waler and this is generally where the turtles are found. In
addition there are vertical screens that move up and down in order to capture fish and
discharge them. Nearby Bamegat Bay is maintained a1 a.depth of' 6.6 feet by the Army
Corps of Engineers for navigation purposes. In fact the Army Corps dredgcd the inlet for
better navigation in 1997 and the NRC claims that this is one of the main reasons for
inereased capturé because the turtles now have better access to the Bdy.

There are 6 separate independent intake bays, each with its own intake bar and
screens and trash racks. Each of these trash racks Is up to 24 feet high and approximately
11feet wide. There is & mobile mechanical frash rake to remove delris, TUis 6 feet wide
and s controlled by a single operator from a manual pushbutton control panel that is
mounted o the unit’ § frame assembly.

1n addition to the 2000 Turlle Asscssment, in 2003, the NRC was forced to
reinitiate consultation with National Marine Fisheries Service (“NMFS™) due to the fact
that fhe Facility exceeded its incidental take statement (“TTS") for endangered Kemp's
Ridley witles when it took § endangered Kemp's Ridiey tuitles in 2004. In connection
with the consultation, NRC prepared 2 biclogical assessment, Nuclear Reguiatory .
Comumission, Qpster Creek Nuclear Generating Station Sea Turtle Impact Assessment
(Mar, 2005). Because of the violation of the ITS, which could subject both the Facility
and NRC to enforcement actions under the ESA, NRC requested that the number of lethal
takes allowed each year be increased, and thal NMI‘ $ not put any cap on the number of
non-lethal takes. NRC argues that this Is necessary not becouse of any change in the
operation of the Facility, but due to the appearent increase in the turile population in the
area of Barnegat Bay and the warming walters, Moreover, according {6 the Marine
Mammal Stranding Center in NJ there have been increased sightings and recent changes
in the ranges of the Atlantic Green Sca Turtic ihat is not addrcsscs by the 2{)(}0 '{mﬂe

- Assessment:

- Did DEP consider this information? If yes, why is it not in the Administrative
Record? Ifnot, why not? ITNRC has asked to increase the munber of permitied
incidental 1akes of turiles due to factors beyond the control of the Facility, then how con
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DEP conclude that (ere is no need to do anything other than continue the thermai limits
get in the prior permil? The fact that the ecosystein around the Facility is changing
contradicts DEP's leissez faire approach wider the CWA, and infact violates the
rcqmrements of § 316(a). If DPP has no idea what is happening in the ecosystem, how
cant it ensure that the thexmal variance requested by the applicant will assure the
protection and propagation of thc BIp?

E. Cumutative Lmpact Assessment

According to CWA §316(a) and 40 C.F.R. §125,73 () and (c), 1o defermine .
whether the protection and propagation of the balanced indigenous community is being
achieved, EPA must consider, not only thermal impacts, bul impacts from other stressors
aswell, Each species is subjected to a Wide variety of stressors or sources of mortality,
Therefore, the future operation of this Facility, in conjunction with the other sources of
mortality, must ultimately still allow the existence of a halanced indigenous cormmanity.
In the case of OQyster Creek and the receiving waterbody, fie cause or causes of the
dramatic decline of fish stotks has been the subject of substantiaf debate. The applicant
points to a wide varety of stressors on fish populations. However, in the case of EPA
has made it clear that “each population will Increase ox decline based on the cumulative
. mortality rats, comprised of both natural and anthropogenic factors.” The goal of the

permit is to allow the ecosystem and ifs populations the chance to recover in accordance
with the stated goals and purposes of the Clean Water Act, Thus the cumulative
mortalily rate must result in a positive population trajectory. The greater the natural -
mortality rates, the smaller the anthwpogemc mortalify rates must be o aliow fora
recovery,

. Although scveral fish stocks are of concern in the Bamegat Bay ecosystent; there is
no current discussion in the Fact Sheet or in the Administrative Record of the status of
those fish stocks. Again, DEP simply relies on outdated information that has no bearing
on the status of the BIP. Entrainment, impingement and thermal effects resulting from
plant operations are additional critical stressors on fish populations in the receiving
waterbody. While there may be other stressors, such as predators, water quality, thermal
discharges and entrainment and impingement, the existence of those stressors does not

_change the analysis that DEP is requ;red to do. Inihis case DEP slrnply did not do the

requived analysis,
1. Zypes of Analyses

In onder 1o receive a § 316(a) variance from water quality and tochnology standards,
an apphcant must demonstrate that its thermal discharge will not interfere with the
protection and propagation of & balanced indigenous community within the receiving
water, Applicants can do this in one of two fashions: thoy can submit a relrospective -
anglysisora proepcctwe analysis. A retrospective analysis attempts to prove lack of
harm from past operation, If the applicant cen demonstrate a lack of harm from past
operations, then one may be able to infer no future harm if operations and other stressors
arc continuing into the future al rates similar to or less than the past. A prospective
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analysis attempts 10 predict impacts in the filure based solely on future plant operating
conditions and other factors.

Giiven the impracticabitity of undertaking this confirmalory test, for the purpose of
. issuing this § 316(x) variance, DEP should assume that the proposed limits arc less
stringent than the water quality-based thermal limits, Without any studies or other current
"data submitted by the Facility to support the variance, DEP should reject the variance
request, Only in this way can DEP assure the protection and propapation of a balanced
indigenous population of fish, shelifish and wildlife in and on Bamegat Bay.

Similarly, the Environmental Appeals Board (“EAB”) hus held that NPDES
permits must ensure the profection of the BIP ar 2 Jevel that would otherwise be present
but for past pollution.® Finally EPA regulations also require that cumulative impacts of
other cnvironmental stressors be taken into accownt in establishing a 316(a) variance.”
This tenet reflects the reality that the camulative effects of mulliple environmental
stressors adversely affect an organism’s ability to cope with additional environmentat

stress,

As discussed below, the Administrative Record contains no scientific evidence
upon which DEP can make a finding that the proposed variance is sufficiently stringent 1o
proiect a balanced indigenous population in the best of circumstances, let alonc in the
present case where fish and other aquatic life atready face nmultiple stressors.

The specific concerns that the Coalition bas with the development of this drafl
permit include (1) failure to appropriately utilize the best available science in seuting
. appropriate theymal Hmits thal wilf protest indigenous aqualic specics, (2} failure to
" rigorously anatyze the interaction of new thormal stresses with exisling stresses, and (3)
failure 10 develop 2 reliable system for monitoring ongoing impacts 1o the Bay.

2. General Conuments and Questions on Riological Issues.

On what basis does DEP take the position that the proposed limits will promote &
balanced indigenous population in the Bay? . ; ' .

Did DEP consider the enormous and well-documented ecological importasce of
water femperature in regulating behavior, physiolegy, and timing of reproduction in
aguatic animals?

DEP should strive to allow water lempcrémrcs in the Ray o follow natural
scasonal cycles and the Facility permit should be consisient with this goal. To allow the

* 1 the Matter of Pub. Serv. Co. of Indiana,lint;, Wabash River Generating Station, 18.A.0. 590, (1979
EPA App. LEXIS 4, #14 (1979). The Environmental Appsals Board stated that, “if prior appreclable harm
has occurred i the past, it may be reasonably assumed that it will continue in the future and thiat 2 balanced
aquatic cominunity witl not be maintained.” 1d,

740 C.FR. § 125.73(a) (2004). The propused section 31 6() variance must ensurc e protection of the
BIP when consideripg the cumuilarive impact of thie thermal discharge in conjunction with afl other
significant impacts 1o the speeics. 4.
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Facility to consistently offsef water temperatures during the certain periods (i.c. AT limit)
is to allow the company to alles the timing of bebavior of the indigénous fauna so thatit -
is out of synchrony with the ecology of other less impacted portions of the estuary, This
- is especiatly critical for migratory species and will prevent these species from succeeding
i the Bay. To atlow the Facility 1o drive water temperatures to limits that exceed what
water guality standaréq without any good, current biology revicw Is unacceptable and

flicpal,

First, fish populations are not thriving and porlmne of the Bay, Oyster Creek and
Forked River currently do not meet Aquatic Life Use Atlainment standards, based on
DEP's evaluation of aquauc life designated use support (biological status) in non-tidal
rivers and streams using benthic macroinvertebrates sampled between 1997 and 2001,
DEP, NEW JERSEY 2004 INTEGRATED WATER QUALITY MONITORING AND
ASSBSSMFNT REPORT (305(b) AND 303(d)) (June 2004), Sublist 1-5. Portions of
. these waterbodies are also impaired as to total coliform and focal coliforin. Jd. Portions
of Forked River are also impaired as to P, temperature, pH, dissolved oxygen, nitrate,
dissolved solids, total suspended solids and unionized anuvonia. Jd Second, therc isa
severe conflict of Interest that undermines the credibility of any data provided by the
Facility. Third, setting protective limifs based only on cstimates of Jethal temperatures, or
avoidance temperatures, is also not consistent with promoting the propagation of the
indigenous species in question. These data {ell us Jittle about the temperatures under
which the anfinats can. thrive for prolonged periods, and which promote reproduction.
Avoidance and lethal iemperatires are essential for understanding how temperature
chenges in the Bay may influence behavior in the short term or for determining whether
or not conditions in the MZ will rapidly cause mortality. However, it is dangerous 1o
extrapolate from this kind of information to establish thermal conditions under which fish
will thrive and successfully reproduce in the long-lerm. The IFact Sheet does not review
any science upon which the pormit should be based.

The RIS did not include a kiwwn, present endangered specics—namely the
Kemp's Ridley sea turtle, Versar indicated in ifs 1989 Report that the exclusion of a
threatened or endangered specics was a defect in the RIS, However, when Versar made
its BIP determination under § 316(), it did not do any analysis of the impact on the sea
turfle. Why has the RIS not been reevaluated since the mid-1980s?

Awerican eel (Anguilia rostrata) was one species of fish affected by the
September 23, 2002 fish kill, Has DEP apalyzed this stock in connection with he
permit? What about the other fish species identified afler fish kifls? Some of those
stocks are commercially valuable species, Has DEP contacted the ASMFC (o inquire
© into the current status of the stocks when members of those specics show up dead afler
ﬁsh luHs" I yes, what is thc ouwomc? If not why not?

There is no evidence in the record that DEP did any analysxs of the {hcrmal impact,
or revisited the existing variance pursuant {o the terms of the CWA, the regulations and
the guidance documents, DEP simply made a bold assertion that because Jittle bas
changed operationally at the Pacility, that the continued variance was appropriate. Fact
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Sheet at 8. The 1994 permit variance, upon which DEP's decision is based, was itself
based on a 1987 study. The 1987 study, in turn, was based in large measure on a 1974
(supplemented in 1978 and 1986) § 316(a) demonstration. The dala considered in those
studies, which themsclves are now, at a minimun, nearly 20 years 014, dates back to the
1960s. This failure is a violation of the Clean Water Act.

F. Conclusion regarding 316(a) Demenstration

AmerGen apparently requested that its previously approved slternative fhermal
discharge limitations be senewod. Fact Sheet at 7-8, The Racility received a variance
under § 316(a) in its 1994 drafl renewal penmt, “baserd on the findings of the permittec's
1987 § 316(a) study.” Fact Shee! al 7. The existing permit incorporated operating and
monitoring conditions. J4 In connection with the renewal, the Depariment has sxmply
determined that because the FacHlity®s “operations have not changed appreciably since the
time that the existing permit was issued and based on the fhet that cooling water intake
flow rates have remained relatively cOnwtam " the Facility has met the requirements of §

316(a).

We whole-hcarwdiy dlsagrec with DEP’s conclusion. The Facility’s request fora
§ 316(2) variance was madcqua:c and cannot possible lead DEP fo this conclusion.
When a peniitice requeste 2 variance, it bears the burden of proof of justifying an’
slternative limit, It is well established that the standard for the burden of proof is high.
In its original NJPDES permit application, and cubsequcnt requests, the Facllity requests
" & § 316(a) variance. AmnerGen has made no showing, and the Depastment has made no
finding that as of the date of this review, the Facility meets the requirements fora
varianoe under section § 316(@). To allow this Facility to continue discharge water in
excess of 100" F into the copsystem, without making the necessary findings is a blatant
violation of the Clean Water Act.

. The Draft Permit Violates Section 316(b) of the CWA,

The Facility currently operates using a once~through cooling system. The Facility
withdraws cooling System water from the Oyster Creek through the intake stiuctures,
circulates it through the plant’s condensers, where the heat from the condensers is
transferred to the water, and discharges if inlo the dischargé ¢anal, The Facility utilizes
approximately 1.4 billion gallons per day to cool the plant and dilute its thermel

discharge.

CWA § 316(b) goveins reqmrcmems selated to CWiSs and reguires “that the
Jocation, design, construction, and capacny of cooling water intake shruchires refiect the
best technology available for minimizing adverse environmental jmpact.” The operation
of CWISs¢an cavse or contribute {0 a vatiety of adverse enviromnental effects, suchas
killing ot iniunng {ish larvac and eggs by ontraining them in the water withdrawn from a
water body and sent through the Facility’s conling system, ¢r by kiiling or injuring fish
and other organisms by impinging them against the intake structure’s screens.

18



In the absence of detailed regulations, EPA has for many years made CWA §
316{b) determinations on & case-by-case basis, both for new and for existing facilitics
with regulated CWISs. EPA has promuigated final § 316(b) regulations for new power
plants, 66 Fed. Reg. 65255 (Dec, 18, 2001} (cffective date of the regulations is January
17, 2002), but these regulations do not apply to exisiing plants such as the Facility, EPA
also promulgated regulations to apply CWA § 316(b) to oxisting facilities, but because
those regulations were finalized afier the date the Facility applwd for its renewal permit,
those regulations do not apply As a result, DEP should continue {o apply § 316(b)ona
case-by-casc basis 10 existing facilities,

in making determinations under CWA § 316(b), EPA mmist consider engineering
issues, environmontal/ecological issues, economic tssues related 1o the costs of
implementing CWIS technology options, legal issues, and, ultimately, policy issues
reganding the final choice of what level of expendituze is appropriate in seeking to
minimize adverse environmenta) effects.

Available tocbnoiogws are considered lo be those that are feasible. Peasibility of

a pamcu!ar technology can ih turn be demonstrated by an example of its use at another
facility, or pilot or bench-scalc testing. See 1994 EPA Background Paper No. 3, pp 1-1,
2-1, 2-5,73-1; 1996 EPA Supplement to Background Papcr No. 3, pp 1-2; EPA 1976
Development Document, pp. 175-55, 193, While cost is also a factor in detexm:mng
feasibility, EPA recently determnined 'that BTA. actions should not be © inancially
impossible” for the facility to implement. EPA, Brayton Point Determinations

Docwnem p. 7°7 Juiy 22, 2002).

. The best technologics are thq most effective means of minimizing adverse
environmental impacts. When it comes to reducing ehtrainnient and hnpingement, there
is no question that CCC is the best technology, .

When determining adverse environmental fmpacts, EPA guidance recommends

that regulators look a1 both short term and long tenm impécts, and incorporate the
protection and propagation of the BIP stendard discussed above in the context of the §
316(2) analysis, May 1977 Drafl 316(b) Guidance, at p. 15, When determining
magnitude, both the total damage, as well as the percentage of a population of a species
that is damaged needs 1o be considered. And in that context, the damage does not need 10
be total, and that § 316(b) may in fact requim further minimization of adverse impacts
even if the BIP would not be undermined,’”® In fact, BA las interpreted the § 316{b)
technology standard to require minimization of edverse environmental impacts whether
or not they arc sipnificant,” as long as the applicable economic tests are satisfied

In sxaking BTA determinations, EPA guidance states that regulators should assess

- themagnitude of the adverse impact. This assessinent is done on a case-by-case basis — -—-- -

19 Sea In the Matter of Public Service Compemy of New Hampshire, 8t al. (Seabrodk Station
Unites 1 and 2), 10 Env’( Rep. Cas. {BNA) 1257, 1262 (BPA June 17, 1977); dccaord Decision of
the General Counsel No. 63, p, 371, 382 {July 29, 1977) (In re Cenleal Hudsony; Decision of the
Generat Comnsel Na. 47, p, 197, 201-02 (June 1, 1976) (In re Brunswick Steam). _
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and must take into account the facts related to the ccosystem and natuval resources in
quesuon In the ¢ase of Oyster Creek, the Bay has been recognized by Congress as an
jmportant resource. The Bay also supports a Jarge lourist economy, The Bay and Oyster
Creek itself support fisheries that are of value to the community. And fom an

* ecosystems perspective, if we already know that fish kills destroying only several
thousand fish lead to penalties near §1 million, and the number of arganisms impinged -
and entralned cach year is in the bﬂhons, and there is no price tag that can be aflixed {0
endangered and threatened sea turdles,! then the magnitude of the harm caused eath year
by the Facility operatmg without CCC is considerable.

. Based onthe ianguage and structure of the CWA, EPA has also deteymined that
CWISs must reflect the BTA for minimizing adverse environmental impacts, whether or
nof {hose adverse impacts are considered to be significant, In other word, once impacts
are determined o be beyond de minimis, then they must be minimized using the BTA.

And in the case of BPJ delerminations, that economic test is the wholly
dziproportiOnatc cost test. Scacoast Anti-Polution League v. Costle, 597 F.24 206, 311
Cir. 1979). However, even though EPA has read an economic component info the
BIA determination under § 316(b) and the wholly disproportionate test, costs should not
be 2 primary or paramount factor, In fact “the courts have been clear that in developing
national standards under the BRT [best practicable treatment under 304(b)(1){B), which is
the origin of the cost test in 316(b)],..environmental controls might be required that

 would cause some “economic dislocation,” and cven plant closures, 10 achieve the stated

environmental objective.” EPA, Brayton Polnt Defermination Document, at 7-19.

EPA has consistently held that the assessment of the significance of the adverse
envircnmenal impact must take the condition of the ecosyslem Into account,
Accordingly, as discussed above, Tosses from a stressed ecosystem like the Bay are
considered more environmentally significant than groater losses from a healthy
¢cosyslem. Another important factor is the biological value of the saurce water,
including the presence of spawning ground, migralory pathways, and nursery and feeding
areas.”® Again, as disoussed above, the Bay has significant biological value. DEP must
also consider cumulative § impagts, that is, other stressors in addition to the CWIS in

making BTA determinations.™
A. Cloyed Cycle Caoling Is the BTA.

In the draf) document, DEP acknowledges that the use of a once-through ¢ooling
water intake structure is not the BTA. DEP identifies CCC as the BTA, and for that
deciston, we applaud the Department for this step,

" Form. Valley Auth. v. Hill, 437 0.8, 153 (1978)

2 See 41 Fed Reg. 17388 (Apr. 26, 1976); May 1977 Diraft seclion 3 !6(b) at 11-15.
121677 Drafl Guidance 11-15,
¥ Public Service Company of New Hampshire, 10 ERCat 1262,
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With respect o any future analysis that may be condusted by the Department, the
Coalition would like to remind DEP that the Facility has been in operation for
approximalely 45 years. This Facility is America’s oldest copmumercial nuclear power
plant. Its current operaling license is due 1o oxpire in 2009, and the Facility presently is
seeking to exiend this license for another 20 years, until 2029, The application of BTA to
the Pacility has been looming for over 30 years. Because Qyster Creek has been in
existence since 1969, and the regulations have been in exisience since the 1972
Amendments to the CWA, there has been ample time fo plan and put the necéssary
techuologies in place to meet the stringent requirements of 316(b), The 1972
Amendments required new lechnology-based performance standards using different
categories, and also allowed costs 1o be faken into consideration, DEP should not allow
the Facility to put.off any longer taking the necessary steps 1o finally come into
compliance with § 316(b) of the CWA. :

. Since that lime, there was an initiat § 316(b) démonswation in 1974, Another
study conducted by Versar in 1989, mentioned above, served to inform the Facility that
the measures they currently bad in place were inadequate lo prevent or reduce
" impingemont and entrainment losses, In 1995, the Pacility was informed that CCCis the
only CWIS technology currently available to the Facility to reduce entrainment fosses.
The fact that the Facility has niot taken advantage of the fast 10 yoars to attempt {o install
this equipment, conduct feasibility studies or investigate other tochnologies is all the
more reason 10 impose a ng,orous complisnce schedule. The Facility apparently simply
decided it was too expensive and opted for restoration as an aliernative. This ebsence of
any proactxvc measures oh the part of the Facility, all the while taking advantage of the
economic benefit of bemg able 10 avoid installing BTA at the Facility, is further evidence
of the need for an aggressive permitting and compliance schedule in the current pernsit.
Permit Fact Sheet 11-12.

The table below provides ample evidence that CCC is feasible and currently in
use af many other facllities, All visble options relating to CCC shoukd be explored and
exhausted.

FACILITY NAME YEAR BEGAN COOLING SYSTEM

' OPERATIONS
Hope Creek Generaling 1986 Tovers {natural draft)
Station .
Enrico Fermi Atomic Power | 1985 . Towers (natural draft) and
Plant - ' pond
Palisades Nuclear Plant 1971 Towers {(mechanical draft)
Davis-Besse Nuclear Power | 1977 Towess (natural draft)
Staxion - et w e e . P .o
Perry Nuclear Power Towers (patural draft)
Station
Bellefonte Nuclear Plant Towers (natural draft)
Joseph M. Farley Nuclear 1977 Towers (mechanical draft)
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Blant

Pale Verde Generating 1985 Towers {mechanical drafi}
Station . ,
Rancho Seco Nuclear 1975 Towers {natural drafl)
Station ' )
Edwin I. Hatch Nuglear | 1975 Towers {mechanical draft}
Plant ' ‘ .
Vogtle Electiic Generating  § 1987 Towers (natural draft)
Piant
Byron Station Towers {patural draft)
Duane Amold Energy 1974 Towers {mechanical draft}
Center : '
River Bend Station 1986 Towers {mechanical draft)
Monticello Nuclear 1971 Variabie (nechanical draft)
Generating Plant -
Prairie Island Nuclear 1973 Variable (inechanical draft)
Generating Plant
Grand Gulf Nuclear Station | 1985 - Towers {(natura) draft)
Callaway Plant 1984 Towexs (natural draft)
Shearon Harris Nuclear 1987 Towers (natural draft)
Power Plant .
Trojan Nuclear Plast 1976 Towers {natural drafl)
Beaver Valley 1976 Variable (natural drall)
Jimerick Gonerating 1986 Towers (natural drafl)
Station
Susquchapna Steam Plant Towers (natura)l draf()
Station
Three Mile Island Nuckar | 1974 Towers (natural draft)
Station '
Catawba Nuclear Station 1985 Towers {mechanical drafl)
Sequovsh Nuclear Plant 1981 ~{ Variable (natural drafl}
Watts Bar Nuclear Plant 1996. Towers (natural drafl)

-1 Washington Nuclear ‘Towers (mechanical draft)
Project-2 '

Solurce: U.S. Nuclear Regulatory Commission, Genieric Environmenta) Impact Statement for License
Renewal of Nuclear Plants (NUREG-1437 Vol, 1) Chiaptor 2, Tables 2.] and 22,

B. Restoration Is Not BTA and Should Not Be Qffered as an Gpfion.

With respect To the resforation option that DEP has presented to the Facility, the

- Codlifion strongly objects 10 the incotporation of this measure as'an option or alternative
for the Facility. The purpose of section § 316{b) is lo “minimize adverse environmental

. impact from cooling water intake structures.” EPA stated that restoration nieasures thal
have been previously used by existing facilitics “compensate for the fish or aquatic

- organisms kiiled or enhance the aquatic habitat harmed or destroyed by the operation of

22




coaling waler intake structures,” 66 Fed, Reg. 65256, 65280, This difference in ,
wording demonstrales that resloration measures fuil 10 minimize the adverse cffects of
cooling walter intake structures. Restoration js simply nol an a]tcmauve to technological
ﬁnpmvemems under § 316(b).

The term “minimize adverse environmental impact” is not defined in § 316(b). By
implementing restoration measures, the Facility can only be said 10 be compensating for
the danage done; it is nol minimizing the effects of the harm done. Riverkeeperv. -
United Stetes Envirormental Protection Agency, 358 F.3d 174, 189 (2d Cir. 2004). Not
~ only Is ita violation of the CWA, it is a travesty 1o allow the Facility the option of simply
continuing to destroy the marine environment through its titanic use of billions of gallons
of waler, causing impingement and entrainment losses, while claiming lo restore other
locations unrelated to the area it is destroying.

. Although the Phase II Rule allows for compensation for negative impacts after the
fact, this is clearly misconstruing the intention of Congress, Congress intended for the
restorative measures used by facilities to minimize these effects, not Lo allow facilifies o
continue negatively impact the environment because they were allegedly compensating
Tor destroying one environment by yninimally supplementing another. EPA exceeded its
authonity by allowing existing facilities 10 use restorative measures in a manner that
Congress did not intend, As such, DEP should not now rely on LPA’s unsound fogic in
the context of this permit.

To the extent DEP is attempling 1o Gnd the “silver lining” and promote restoration
of the watershed, restoration should be required as compensation for opereting more than
30 years without having to iinplement BTA or remedy any cavironmental damage. In
addltion, restoration shouid first be undertaken in the same focation of the damage
crsated by the Facility, This is implicd by the language used in the preamble of the Phase

T Rule, 66 Fed, Reg, 63256, 65315, The relevant language siates: -

“The additional measures may include such things a reclamation of
abandoncd mine lands to eliminate or reduce acid minc drainage along a
streteh of the waterbody, establishiment of riparian buffers or other bariers
to reduce runoff of solids and nutrients from agricultural or silvicultural
lands, removal of barriers {o fish migration, or creation of new habitats to
serve as spawning or nursery areas.”

The use of the words “along the stretch of the waterbody™ implies that (he area to be

restored is necessanily the affected area, and not an area in no way associated with the
Facility's activities. Even within EPA’s language, the restoration measures must teke
place at the same 1ocation where the impingement and entiainment occurred. It states:

- “onhance the aquatxc habitat harmed or destroyed by the operation of cooling water -

intake structures.” The intended locatwn for restorative measures was implied usmg
specific language.
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" Restoration measures do not accomplish the kind of tcchno!ogv forclog measures
:cqmmd by § 316(b) and do not reflect Congress” intention. This is clear fiom the
language of 33 US.C. §1326(a) and (b).. In §1326(a), Congress explicitly stated its
intention as it relates to effiuent limitations and acveptable heat standards, However, in
- section 1326(b), no standards were stated 1o include restoration as a mitigation method.
When Congress omits language it is done intentionally, showing that Congress did not
intend 1o allow restoration fo act as a mitigation element, Riverkeeper v, United States

Environmental Protection Agency 358 F.3d 174, 190 (2004).

There is no statutory definition of “Best Technology Available.,” Congress does
not omi{ information unintentionally from the statues. The fact that Congress did not
define “Best Technology Available™ (0 include restoration shows that it was not
Congress” intent that restoration be used as g mitigation method, EPA attempted 10
amend § 316(b) in 1982, but this was rejected by Congress. These changes would have
allowed existing facilitics to use measures, such a5 restration, that would produce the
same results that the best technology available would have produced. Riverkeeper v.
United States Environmental Protection Ageney, 358 F.3d 174, 190-91 (24 Cix. 2004),
The fact that Congress rejected this atiempt by the EPA shows that Congress does not
distinguish, and has no intention of distinguishing between different types of facilities.

As detailed above, we believe BPJ should be the operative standard in'making the
§ 316(b) determination in the presont case, and take jssue with the application of the
Phase T Rule. However, if they were apphcabic in the present case, DEP should apply
them more stingently. Further, we believe that an approprzatc application of the BPJ
standerd would yield a significantly more stringent permit,

- Inlight of the pending legal challenge to the rule, the status of the Phase I Rule is
uncerlain, 1 is of note that the Phase I regulations and the current Phase I Rule contain
similar provisions, including provisions for restoration measures (overturped in the Phase
I rcguiaans) and a multxpie alternative compliance approach for BTA. Both of these
provisions were chaflenged in Riverkeepor, Inc. and have been chailenged with respect to
the Phase Il Rule, Such a cha!lengc may very well result in staying the regulations,
thereby delaying the permit proceeding indefinitely, Similarly, the legality of the cost-
based variance provision in the Phase I Rule is'in question,

In Riverkeeper, the Second Cireuit approved the provision in the Phase
regulations that allowed variances when the compliance costs are wholly out of
“propotiion to the bonefits. Allowing variances where the costs are wholly
d1sproporuonaw 15 consistent with prior precedent on section 3 16(b) The Phase i cost~
based varjance provision, however, contains language allowing variances when the costs
axe sighificantly preater then the benefits. This places undue emphasis on cost as a feetor
in section 316(b) determination, and-is-inconsistent with the statute and case law.- In sum,
as explained in greater demil in the complaints filed in Rhode Island v. EPA and -
Riverkegper v. EPA, the Phase } Rule are contrary 1o the statute and precedont
interpreting section 316(b). In (his inslance, reliance on regalations that may ke staved
due to current ljtigation is inappropriate.
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Gven if DEP decides to apply the Phase H Rule in the present case, the Facility
has not yet submitted sufficient information fo trigger analysis under the regulations. If
DEP issues a conditional penmit, based on materials the penmittee witl be expected to
submit in accordance with the Phase I1 Rule, ther DEP may alter the conditions of the
penmit based on information not made available to the public during the comment period,
If DEP anticipates altering the intake Hmifations or other areas of the permit based on the
Phase If Rule, the DEP should reopen the public comment period and the permit with
respect {o those provisions to ensure that the public has ample opportunity to review any
new information.

1L, The Draft Permit Violates the New Jersey Surface Water Quality
Standards. : ' .

. The proposed variance Impermissibly allows violations of New Jorsey’s Surface
Water Quality Stendards, In enacting the CWA, one of Congress’ principal goals was to
“recopnize, preserve, and protect the primary responsibilities and rights of States (o
prevent, reduce, and eliminate pollution, {and] ¢o plan the development and use
(including restoration, preservation, and enhancement) of land and water resources.” In
accordance with this goal, the CWA and 11s regulations are clear that all provisions ina
NPDES pennit must comply with state WQS. Pursuant 10 section 401, DEP has an
Independent obligalion (o ensure such compliance prior to issuing the permit, Moreover,
Congress” intent when drafling section 316(a) was to only allow variances of federal
thermal effiuent limitations. Tn the Senale Report on the 1977 CWA Amendments,
Congress specifically rejected interpreting sestion 316(a) to allow varjances of state
water quality standards, “The Agency also concluded that the 1972 act was preemptive
with respect to the application of State water quality standards and effluent limits for
heat. This is & determination for which there is no substance in Iaw and which is wholly
contrary o the committee's long-held view that the States are fiee o establish any more
strict standards or effluent limitations, as specifically sot forth in section 510 of the act.”

‘In sum, interpreting the plain language of section 316(a) to only authorize
vapances of {ederal thermal offfuent limitations is consistent with legistative history,
EPA’s statutory obligations under the CWA and EPA's regulations.

New Jersey has designated the Bay SE1, which means that all permits must be
consistent with its use as designated habitat shellfish, maintenance and propagation of
natural biota, for primary and sccondary contact recreation {which includes swimming,
beating and fishing), and any other reasonable uses, NJAC 7:98-1.12 (d). Further, by
failing to protect existing uses, namely threarened and endangered specics, the draft
permit violates the anti-degradation standards of the WQS as well as the Clean Water
~-Acl, Finelly, it is unclear how the-draft permit will ensure that the thermal load will not
exacerbate ongoing problems with huisance species and other waler quality problems.

B33 US.C.1251); 40 CER. § 122.4(d)



The § 316(a) thermal discharge variancs in the draft permit is fundamenta]ly :
inconsistent with WQS policy on mixing zones, The New Jersey msxmg zone policy,
NIAC 7:9B-1.5, requires cffluent discharge areas designed 10 minfinize impasts on
aquatic fife and assure there is no significant mortahty, and provide safe and adequate
- passage zones for swimming and drifting organisms, In addition the water temperature
linits and the discharge limits within the MZ are well above recommended temperatures,
Under New Jersey’s WQS, the maximum ajlowable MZ temperature is set spatially to
avoid the short-ierm adverse effects to aquatic Hfe within the MZ, Further, WQS also
' roquxrc MZ areas 10 have safe and adequate passage for swimming and drifting organisms
cavsing no deleterious effects on their populations, As discussed above, the draft permit
fails 1o meet these requirements as well, - Finally, DEP did not comply with the policy
urging site specific studies to show the adequacy of the Zone of bassage in waterways
used by anadromous and catadromous fishes.

IV.  Other Considerations and Questions.
Fish Kills end Other Operational Issues

The New Jersey Office of Administrative Law cuirently has pending before it a
* Joint Petition of Public Service Elecuic & Gas Company and Exelon Corporation for
Approval of 2 Change in Control of Public Service Llectric & Gas Company ahd Related
Authorizations. State of New Jersey, Office of Administrative Law, OAL Docket No,
PUC-1874-03, Agency Dockel No. EMO 5020106, In connection with (hat malter, the
‘Departiment m!crvened and recently submifled Prefiled Testtmony of Richard H. Pinney,
3 research seientist in the DEP Boreau of Nuclear Enginecring. In s testimony, Mr,
Pinney claborated on concerns regarding maintenance and safety margins and permis
compliance issues he has observed about Exelon’s operation of the Facility, He provided
his testimony to h;ghheht problems with wbat he described as the Eielon's management

model. J at i,

Mr. Pinney expressed concerned about the efficiency measures imposed by
Exclon and belisves they have resulted in less effective operations. Hecites to these
manegement decisions and states that they have led to a décrease in staff and
maintenance costs, which has in turn affected the maintenance schedule and the plant
ocutage time. Id at 7. He claims that the reduction in staff in the environmental group al.
the Racility has caused a loss of institutional memory, which has impacted the Facility’s
compliance with Hts permits, Jd at 9. In particular, he cites to the September 2002 fish
kili thar kifled over 6,000 fish, and the ensuing enforcement actions filed against the
Facility for violating the permit and failing (o notify the Depariment as fo the violation,
Idatll.

~-Did the Burcau of Point Source-Permitting consult with BNE-rogarding the

efficacy of monitoring requirements? Given the Facility’s past violations, would it not be
prudent fo sirengthen monitoring requirements?
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The 2002 fish kill, however, was not the first, OnJ anuary 21, 2000, when
Pacility operators shut down the reactor, it caused the water in the discharge ¢canajto
decrease from approximately 487 F 1o 32" F over a fifleen minute period. GPU Nuclear,
Fi.ch Kul Monitaring Report for January 2000 {Feb. 2000), This cold shock kitled at least

3,547 fish. Of course, this count is Jimited only to those that could be counted, Of those
cr)umed 84% were striped bass and 9% were white perch. Other fish specieskilled
included: black drum, bluefish, gizzard shad, striped mullet, American eel, mummichog,
tautog, Atlantic hening, weak{ish, spotted seatrout, winter flounder, red drum, smooth
dogfish and cunner, Further, the 1989 Versar Reporl references mumerous other fishkills
further evidencing the adverse impact this Facility hes on the environment.

Based on the information presented about the types of species killed, has DEP
made any effort to review the RIS 1o determine if it should be medified to include other

spocies?

In section S.A.:Z.b. of the draft permit, if states that the maxinwm wn;peraaa‘e
action level of 977 F will be continued. Did DEP consider the history of fishkills when

- reviewing the action level? Did DEP consider changing the action level in light of the

numerous requests over the Jast several years to perform aintenance, knowing in the
past that such activities have led to fish kills? Did DEP consider requiting sensors at
different Jooations? _

Dilution Pump System

In connection with the comments filed with respect 10 the draft 1994 permi, the
National Marine Fisherics Service asked fo review a Plan of Study regarding the Dilution
Pump Optimization Study as it relates to reducing impingement and entrainment losses,
Letter of Stanley Gorski, NMFS, to Richard DoWan, DEP, dated August 29, 1994,
NMEFS stated that if the modification to the dilution pump schedule did not reduce the
fosses, then the Facility should be required (o reduce those impacts by other means, Did -
NMES roview the study plan? If yes, what was the résult? 1f nof, why sot? Did DEP
undertake any additional review of the operation of the dilution pump system lo
determine if iLis still effective?

In section 8.A.2.2. of the drafl permit, it states that a workplan for the study was
10 be completed in and submitted in May 1995. Why are the vesults of that study not
incorporated into the Fact Sheet? If they were, how?

In section 8.B.3.8 of the drafl permit, DEP suggcsts that restoration can be used as
a means to offset entratmment. This is incorrect as a matter of {aw.

- ~Lipdated Assessment of Tish Stocks ' - e
In that sume comment letter, NMFS also remarked that the Versar Report

contained misstatements about the status of fish stocks, In particular, the letter states that
winter flounder were improperly identified as an underutilized fish stock. NMFS
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rebutted thaf information with information from the Atlantic States Maiine Fisheries
Commission, which indicated that the fish stock is actually depleted and that efforts had
been made to decrease the harvest, In light of this exror, which will have undoubtedly
_infected the economic analysis conducted by Versar with respeot to CCC, what cfforts
‘has DEP made (o ensure that it has the most up to date information regarding the stetus of
fish stocks? How will the change in fish stock status over (he past 15 years impacted the
economic analysis reganding CCC? Did DEP conduct a review of the status of other fish
stocks? Did DEP mqmrc the Facility to submit that information as part of the apphcatzon

pracess?

Tn section 8.B.2.a, the drafl permit suggests hat the Allanlic Ridley turtle is part
“of the RIS and that it has been evaluated. This is incorrect. Has DEP reviewed the file to
determine that, in fact, there is ro data in the § 316(b) or (s) demonstration about the sea
turtle? Is the RIS defensible? Can DEP make 2 permitting decision at this time without
any rigorous anatysis on this polnt?

- Fish Diversion System

Why is the Facility not making use of the technology which diverts fish and other
orgamsms removed from the traveling screens 1o 2 fish samipling poot and drained back

into the Forked River?
' Date Availability

All dara collecied under this pcrrmt should be made available in clectronic form to
the public through a web sife. This is a public resource that is being used by 2 private
company for profil. Scientists and other interested citizens of the State must be allowed
timely atcess to any and all scientific data collected under this permit: This will allow
the best use of the data from this public resource and will allow any interested member of
the public to examine the condition of their resource. This may require changing part 3
of the drafl permit.

Momitoring Requirements

In section 8.4.2.b of the draft permit, it states that exceodahees of the temporatare
monitoring level are not a violation of the peymit, Why does DEP continue to aliow the

Facility to adversely 2ffect the environmenl with impunity? Tsn'tit possible that a smc!er .

requirement would be technology forcing in this case?

In light of Mr. Pinney's testimony abotit his concems with the environmental
staffing at the Facility and the efficiency measures implemented by Eselon, can DEP stil

continue {0 maintain that the-Facility’s operalmns have not changed enough 10 warrant - -~

different monitoring?

CCC
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In section 8.B.2.b of the drafl permil, it suggests (hat Versar identified fogping,
noise, salt drift and icing as “ecological” concesns. Has DEP looked at the Rrayton Point -
Determination Document for guidance fiom EPA on these points? EPA squarely rejected
these as ccological concerns and suggested that there are teclmol(:gwal fixes for these. Is
it possible that the 1989 Versar Report, upon which DEP is basing much of ts decision,

_ is simiply 100 outdaled o be of much value, in light of changes in technology?

We thank you for the opportunity to submit these written comments.
Sincerely,
Peggi Sturmfels, New Jersey Environmental Federation

Suzanse Leta, New Jersey Public Interest Research Group
Ketly McNicholas, Sierra Club — New Jersey

. qr
Laurito, Student Intern
ita Nelson, Student Intern
Rutgers Environmental Law Clxmc. Counsel 10 the Coailtwn
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RU TGERS EN VIRONMEN TAL LA 4 CLINI C

123 Washiogion Swees - Yt
Newark, NJ 07102-3094 | | oy et The Sale Universiy of New Jerscy

Phone: ($73) 3535695 _ Tax: (973) 353.5537

May 1, 2006

Commissioner Lisa Jackson

State of New Jersey

Department of Environmentat Protecuon
P.0. Box 402 .

Trenton, NJ 08625

Subject: Oyster Creek Nuclear Generating Staﬁéu - NIPDES Permit;
Cooling Water Intake Structure Issues

Dear Commissiones Jackson:

In February 2006, my colleague, Richard Webster, met with metmbers of your

staff, including Susan Rosenwinkel aud Narinder K. Ahuja, P.E., P.P., Director, Division

“of Water Quality, to discuss various issues rcgarémg the Oyster Cxcck Nuclear
Generating Station. During that ineeting, the participants discussed the status of the Draft
New Jersey Discharge Elimination System Permit No, NI0D05550 — Oyster Creek
Nuclear Generating Station, Lacey Township, Ocean County. Mr. Webster reported to
me after the mecting that there appears fo be some confusion among members of your
staff, voiced primarily by Susan Rosenwinkel about the cooling water intake stracture
issue.

. Lamthe attomey at the Rungers Environmental Law Clinic who authored
comments on the drafi NJPDES permit on behalf of the following groups: New Jersey
Environmental Rederation, New Jersey Public Interest Research Group and Sietra Club ~
Nexv Jersey Chapter. It is my understanding that while the Department acknowledges
that closed cycle cooling is the best technology available to dramatically reduce the
impingement and entrainment effects associated with the intake of cocling water at
Oyster Creek, your staff believes that it cannot require ¢losed cycle cooling at Oyster
‘Creck. This belicf appears 1o stem from the erronepus conclusion that the feders] Phase
1} Cooling Water Inteke Structure Rule applies to the Oyster Creek facility and that an
application of the rule to the facility would proizibtt the I}epamncnt from requiting closed
cycle copling. Because of my famﬂ farity with the issue, 1 write to clarify this
misconception.

The Phase 11 Cooling Water Intake Structure Rule

- The United States Environmental Protection Agenoy promulgated a vule known as
the Phase I Cooling Water Intake Structure Rule (“Phase IT Rule"), which took cffect on
July 9, 2004. 69 Fed. Reg. 41576 (July 9, 2004). The purpose of the Phase TI Rule is to

Corter H. Sixichdund, 3p,) Esqd Jults Lehfesse Hofy, sq*+ Ricl
Actlog Director ) Mét(ornc')-mq Sl;dnf?’ mg»}j‘q*

* Adiatited In Now Jeaney Purtuent fo 1:28-3(c)
+ Also oitmiteed (a Nov York .
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implement Section 3 16(b) of the Clean Water Act, which requires that the “location,
design, construction, and capacity of cooling water intake structures reflect the best
technology available for minimizing adverse environmental impacts, 33 US.C. §
1326(5). EPA, 316{b) Phase I Implemeniation Question & Answer Document (Avg. 19,
2004) at 2A, pypilable at hun:Awww.epa goviwaterscience/3 16b/phase?-q-and.a.pdfl
The Phase 1T Rule generally applics to existing utilities that employ a cooling water
intake structure, and whose intake flow levels exceed 50 million gallons per day. 40
C.FR. § 12591. The Phase II Rule also applies to other non-utility power producers, but
for purposes of this Jetter, it i important only to note that a facility such as Oyster Creek
could potentially be covered by {he Phase I Rule. The applicability of the Phase I Rule
o Oyster Creek is discussed in more detall in this lefter.

The Cost Bencfit Analysis

Cost is a factor in determining whether existing technoiogy can be considered by
the repulator to be the hest technology avedlable {(“BTA") for minimizing the harmiul
environmental impacts associated with cooling water intakes. There are two different
tests that can be used to determine whether the costs of retrofitting an existing facility,
like Qyster Creek, are such that a facility should not be required to upgrade the facility by
installing different technology, for example a ¢losed cycle cooling system. The test
employed by a rcguia:or depends on whether the Phase IT Rule applies. Under the Phase
i Rule, the standard is that retrofitting “should not be required if'its costs would be

‘significantly greater® than the benefits to by rc&Iwed » Matiter of Entergy Nuclear fndian
Point 2, L1.C and Enterpy Nuclear Indjan Point 3, LLC, 2006 WL 295113, *23 {2006).
For facifities not governed by the Phase I Rule, and for all facilitivs prior fothe -
pronulgation of the fule, the standard is “whether the costs of [retrofitting] are wholly
disproportionate to the environmenal berefits to be gained, compared with other
available slternetive technologies.” Id. at 29. .

Stenifics qm!z Grogier Tes)

The Phase IT Rule requires utifities to conduct biological studies and characterize
the impacts of cooling water withdrawzls on surface water sources. 40 CER. § 125,95,
Depending on the outcome of the studics, existing cookng water fntake stractures may
have 1o be technologicatly upgraded to minimize the impingement and entrainment
sffects of the structure. 40 C.F.R. § 125.98. The Phase I1 Rule includes a cost test that
may allow a facility 10 meet a diminished performance standard (e.g veducing
impingement and entrainment {o a lesser degree, or not at all) if the costs of the new
technology are considered to be (oo great, or if the costs are not justified by the
- envivonmental benefits, 40 CF.R. § 125.94(8)(5). Ifno additional technologies are cost-
Jus'aﬁed existing technology can be considered BTA and therefore satisfy the
requirements of Scction 316(b) of the Clean Water Act. id,
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Bholly, Disproportienqee Test

In cases where the Phase 1T Rule does not apply, the test to be applied when
determining whether 2 facility must serhuologically upgradc its facility to minimize
adverse environmental impacts under Section 316(b) is the wholly disproportionate test.
A review of In re Dominion Energy Brayien Point, L.L.C., (Brayion Point Station,
NPDES 03-12), slip op. at 5-7 (BAB Feb. 1, 2006) is helpful, because it fHlustrates how
the Environmental Appeals Board (EAB) has applied the “wholly disproportionate’”
standard. In that cuse, the EAB was faced with a dispute over how to determine “whether
or not the cost of the BTA requirements for the Brayton Poim facility would be “wholly
disproportionate to the environmental benefit to be gained."” Id, at 155.

In Brayton Point, the EAB stated that the benefits analysis under the wholly -
disproportionate standard includes “an examination of several measures of benefits,
inclading non-monetized quantitative and qualilative considerations (which inchuded o
. consideration of both the biological benefits and the public policy impacts) as well as

monetized estimates.” Id. at 257 (emphasis added). The BAB noted that Section 3 1G(b)
of the Clean Water Act does not require the yegulator to perform “a procise or detatled
cost-benefit analysis.” Id. at 227. Although the wholly disproportionate standard allows
the regulator fo consider monetary costs, a formal cost-benefit assessment s not required
onder the Act, Id,, giting, Seabrook 1, 1 B.A.D. 332, 340 (Adm'r 1977). .

Importantly, the BAB held that because Section 316(8) does not mention cost

" considerations, costs should not be of primary importance under the 316(b) assessment,
I3, at 230. . lu addition, the BAB suggested that the EPA (the permit issuer in the case of
Brayton Point) fs not even required {o estimate any monctize benefits, I8, at 258, The
BAB cited to numerous federal coust decisions which held “that monetizing
environmental benefits is difficult and that it would therefore be appropriate to consider
nonmonetized benefite.” id, at 259. The EAB also rejected the facility’s cost-benefit
analysis under the wholly d:spmpomonate standard because it was based solely on
monetary costs and did not consider qualitative tenefits. 1d, at 271.

Application of the Phase I Rule to Oyster Creek

As noted above, the Phase II Rule becﬁmc cffective on July 9, 2004. EPA hasset
forth when the Phase II Rule applics 10 Jarge, existing power generation facilitics, lke

Oyster Creek. BPA, 316( Q) Phase 1 Implejnentation Question & Answer Document
(Aug. 19, 2004) &t 24, gvailable at http:/ferww.cpa.govivaterscience/3 ] 6b/phase2-g-and-
apdf. Ananalysis of the applicability of the Phase IF Rule reveals that the Phase X Rule .
does not apply to Oyster Creek,

TSPA has articulated two timing scenarios to determine if the Phase II Rule should
e applied to a facxhty when that facility’s permit expired prior to the effective date of the
Phase II Rule, 25 is thc case with Oyster Creek:
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Tirst, if (i) the facility’s drafl permit is proposed after the Phase IT Rule takes
effect and {ii) at the time of pennit issuance, the facility hias not submitted additional
information required under the Phase 3 Rule to determine limitations under that rule,
then the Section 316{b) limitations and conditions (e.g. rcqumug closed cycle cooling)

set forth by DEP in the proposed draft and the final permit should be based on the
agency’s best profossional judgment. Id. Further, because the Phase T Rule does not
apply, the appropriate test for determining BTA in tids circumstance is the wholly

disproportionate test. Jd. at 3. However, the Phase H Rule docs reqquire DEP to include
in the Bnal permit 2 schedule requiring the facility to submit the additional information
required under the Phase H to determine future firitations “as cxpcdit:onsly as
practicable but not later than Janyary 7, 2008." Id. ‘This provision ensures that when the
facility files its next permit renewal application, 'DEP will have the information # needs
to assess the application upder the Phasc I} Rule. As such, it is forward Jooking and does
not in any way apply to the current permitting action.

Second, if (3) the facility’s draft permit is proposed after the Phase T¥ Rule takes
effect, and (i) prior to publication of the draft pexmit, the facility submits the additional
information required 16 determine limitations under the Phase Ii Rule, then the section
316({b) Emitations would be based on the requirements set forthin40 CFR. § 125 95
and would take into account the additional information submitted. Id. ‘

Oyster Creel’s existing pormit became effective on Dwembcr 1, 1994 and
expired on December 1, 1999. The Oyster Creck facility applied for a NIPDES permit
on June 3, 1999-—five years prior to the effective date of the Phase IT Rule, DEP issued
the draft NJPDES permit on July 19, 2005—after the ¢ffective date of the Phage 11 Rule.
At the ime of publication of the draft permit, the facility had not submitied the additionat
information required to determine limitations under the Phase I Rule. Therefore, the
first of the two timing scenarios described above apphes As such, the Section 316(b)
limitations i the proposed draft and the final pcnmt should be based on DEP’s best
professional judgmem. Id. a1 3. Simifarly, in usmg its best profeysional judgment, the
DEP can determine that closed eycle cooling is the BTA for the Tacility, Any
cansideration of the cost of the BTA howover must be done using the wholly
. disproportionate test.

DEP has recognized that ¢losed cycle cooling fs the best (echnology available for
Oyster Creek to minimize its adverse environmental impagcts. However, I understand that
some in DEP are hesitant to require closed cycle cooling at Oyster Creek undor the theory
that an analysis of the costs under the Phase JT Rule would render this technology cost
prohibitive. Those expressing this concera are misguided in their application of the
Phase I Rule to the Oyster Creek facility. In this case, DEP should use its best
professional judgment to detexmine the dest technology available to minimize
environmental xmpacts assaciated with the cooling water intake structures a¢ Oyster
Creck. [n exercising its judgment and analyzing the costs associated with that decision,
DEP should not perform (or allow the operator to submit) & mechanistic, traditional cost-
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benefit analysis, but should employ the wholly élsproportmnate test rmd give due weight
to non-monetizable and qualitative factors,

DEP recognizes in the draft permit that a closed-cycle cooling water intake
structure is the best technology available for minimizing adverse environmental effects ag
required by 33 U.5.C. § 1326(g), but nothing in the draft permit requires the facility fo
take steps (0 implement that technology. Instead, DEP offers an alternative, purportedly
under the Phase IT Rules, that would allow the faoﬂ:ty to chovse a non-teclmological
approach-—and one that is Clearly inferior to instaliation of BTA. Clearly, much will bo
revealed in connection with the ongoing NRC relicensing proceeding. Whils we
recognize that DEP will take into consideration the Tifespan of the facility in evaluating
the costs associated with BTA at the facility, the uncertainty surrounding that proceeding
should not allow the facility to put off for another 5 years (the term of the NIPDES
permxt) the instaliation of closed cycle cooling. Rather, we urge DEP to consider other
timing options that would require the expeditious instaliation of closed cycle cooling
should NRC relicense the facility.

. Thank you for your careful attention to this technical, yet very important issue.
Please do not hesitate to contact me if you have any questions.

* Sincerely,

isiting Assistant {inical Professor of Law
and Staff Attorney

ct:  Suzanne Leta — NJPIRG
Kelly McNicholas — Sierra Club - N7
Pepgi Strumiels - NJEF
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