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~ UNITED STATES OF AMERICA . ~ DOCKETED
NUCLEAR REGULATORY COMMISSION USNRC

.. . . September 66. 2006 (12:22pm)
Before the Atomic Safety and Licensing Board P ( P

'OFFICE OF SECRETARY
RULEMAKINGS AND

In the Matter of ADJUDICATIONS STAFF

)
o _ ' ) :
DOMINION NUCLEAR NORTH ANNA, LLC ) - Docket No. 52-008
' )
)

(Early Site Permit for North Anna ESP Site) ASLBP No. 04-822-02-ESP -

DOMINION’S MOTION FOR LEAVE TO REPLY TO
INTERVENORS’ RESPONSE TO DOMINION’S SECOND MOTION
FOR SUMMARY DISPOSITION OF CONTENTION EC 3.3.2

Pursuant to 10 C.F.R. § 2.323(c), Dorﬁinion Nuclear North Anna, LLC (“Dbminion’f)
" hereby moVes for leave to file a réply to Intervenors’ Response to Dominion’s Second Motion for
Summary Disposition of Contention 3.3.2 (“Response”), which Blue Rid_ge, Environmental .
Defense _League, Nuclear Information and Resource Servi_ce, and Public Citizven (co]lectively,
“Intervenors”) filed on August 28, 2006. 10 C.F.R. § 2.323(c) permits the filing of a reply with
the permission of the presiding ofﬁéer upon a showing of compelling circumstances, such as
where the moving p.arty demonstrates th.at it could not reasonably have anticipated the arguments
to Which it seeks leave to reply. -

Here, in their Response, Intervenors have argued for the first time that reduced
downstream flow fesulting from evaporative loss inA the cooling towers constitutes a “thermal
impact” within the scope of Contention 3.3.2. Dominion could not reasonably have anticipated
this argument, because the specific wording of the contention admitted by the Atomic Safety and

Licensing Board (“Board”) refers and is limited to “the impacts of the proposed reactors on the
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striped bacs at Lake Anna and dov;/nstrcam arising from increased water temperature,”' and the
Board speciﬁcally rcjccted those portions of Intewenofs’ contentions seeking to raise .
downstream flow as an 1s§ue in this adjudlcatory proceedmg Accordmgly, compellmg‘
circumstances as deﬁned in lO CFR. § 2.323(c) exist and support this motion.

In accordance with 10 C.F.R. § 2.323(b), counse] for Dom;nlon has discussed this moticn
with counsei for the otherbparties in this proceeding. Neither Intervenors nor the NRC Staff

object to a reply limited to argument concerning the scope of the admitted contention.

Respectfully submltted

\3152 |

Lillian M. Cuoco David R. Lewis

Senior Counsel Robert B. Haemer

Dominion Resources Services, Inc. PILLSBURY WINTHROP SHAW PITTMAN LLP
Rope Ferry Road 2300 N Street, N.W.

Waterford, CT 06385 . Washington, DC 20037-1128

Tel. (860) 444-5316 Tel. (202) 663-8474

Counsel for Dominion Nuclear North Anna, LL.C

Dated September 6, 2006

! Dorﬁinion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), LBP-04-18, 60 N.R.C. 253,
276 (2004).
? 1d. at 270-71.
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DOMINION’S REPLY TO INTERVENORS’ RESPONSE TO DOMINION’S
SECOND MOTION FOR SUMMARY DISPOSITION OF CONTENTION EC 3.3.2

Dominion Nuclear North Anna, LLC (“*Dominion”) hereby replies to Intervenors’
Respbnse to Dominion’s Second Motion for Summary Disposition of 'Cc‘)ntent_i()n 332 -
(“Responée”), which Blue Ridge Enviro'nmentall Defense League, Nuclear Information and.
-Résource Servicé, and Public Citizen (cé]]epti\/ely, “Intervenors”) filed on Augﬁst 28,2006.° In
their Response, Intervenors concede that the combination wet and dry céoling tower system

would likely have insignificant effects on the temperature of water within Lake Anna (Response

at 2) and would likely eliminate increases in the temperature of water released over the Lake
Anna Dam to the North Anna River (Respbnse at 3).4 IntervenoArs argue, howev¢r, that reduced
downstream flow resulting from evaporative loss in the cooling towers constitutes a “fhermal
impact” within the scope of Contention 3.3.2. As discussed below, Intervenors’ intérpretation of

the scope of the contention is incorrect.

? A separate motion for leave to file this reply pursuant to 10 C.F.R. § 2.323(c) is attached.

4 See also Response at 7 (“the revised proposal appears to have eliminated thermal impacts related to increased water
temperatures within the Lake and downstream. . . .”); id., Exh. B at 2 (*With the proposed wet/dry cooling system for
Unit 3, heated water in the lake will not be increased, as the heat is dissipated through the cooling towers with only a
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‘When the Atomic Saféty and Licensing Board (“Board”) admitted Contention 3.3.2, it

specifically reworded the contention that it was admitting as follows:

EC 3.3.2 - IMPACTS ON STRIPED BASS IN LAKE ANNA

The ER does not adequately address the adverse impact of operating one or two
additional reactors on the striped bass in Lake Anna and the North Anna River. In
particular, the ER does not adequately consider the impacts of the proposed
reactors on the striped bass at Lake Anna and downstream arising from increased
water temperature.

Dominion Nuclear North Aﬁna, LLC (Early Site Permit for North Anna ESP Site), LBP-04-18,
60 N.R.C. 253, 276 (2004) (emphasis added). | Thus, the particular issue admitted in this
adjudicatory proceeding relates to the impacts on striped bass “arising from.increased wafer
temperature.” |

Further, it is clear from the context of thé original contention and Board’s ruling that
Contention 3.3.2 is and was intended to be limited to impacts arising from increased water
temperature. As originally proposed by Intervenors, Cdntention 3.3.2 alleged in pertinent pér_t:
“In particular, the ER does not adequately consider the four primary impacts of the proposed
reactors to the fish and other aquatic life and Lake Anna and downstream: increased water
temperature, impingement, éntrainment, and downstream flow rates.” See id. at 270 (footnote
omitted). Thus, Intervenors considered “increased water temperature” as an impact distinct from
' “downstreém flow rates.”

In addition, the Intervenors provided separate bases discussing each of these alleged
impacts, with basis (b) addressing “thermal impacts” and basis (d) addressing reduced stream

flow. See Contentions of Blue Ridge Environmental Defense League, Nuclear Information and

minimal amount returned to the lake. Therefore, we do not expect changes in striped bass habitat with the proposed
Unit 3 revision.”).
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Resource Service, and Public Citizen Régarding Early Site Permit Application fof Site of North
Anna Nuclear Power Plént (May 3, 2004) at 33-35, 38-40. Bésis (b), discussing “thermal
impacts,” was focused on increases iﬁ the temperature of the lake. Id. at 33-35.

The Board’s .rulirigsvtracked this framework‘ and admittéd only the portion of the
contentioh addressing impacts on striped Bﬁss arising from increased water temperature. With
respect to tﬁe othér alleged primary impacts, the Board ruled that “the Petitioners’ impingemént
and enirainment assertions . . . fail to identify any deficiency in thé application . . . while their
downstream impéct assertions fail to raise and lack support regarding ESErelated _cbncems.”
LBP-04-18, 60 N.R.C. at 271. The Board also rejected an additional contention - Con.tentilbn
3.3.1 — which attempted to raise the impact on river flow downstream. Id. at 270. In admitting
the portion of Contention 3.3.2 “as it concerns t}ie adverse thermal impaéts on fhe gtriped bass

“population” (id. at 271), the Board was glearly reférring to the portion of the co_ntenti.on referring
to‘increased wafer temperature, which Intervénofs themselve; characterized as the “thermal
impacts” in basis (b)'of the original contention. The Board could not have intended to include
the issues of impingement, entrainmént and downstream flow rates, because it spéciﬁcél]y
rejected the admissibility of these issues. Consistent with this intent, the Board reworded the
sentence in the contention that had included reference to four primary impacts, removing all ’
references to entrainment, impingement and downstream flow rates and leaving only the specific
éllegat_ion relating to “iﬁcreased water temperature.” Id. at 276;

In sum, the scope of this contention is established by the speciﬂc wording of the
contention admitted by the Board, which refers specifically to effects ;‘arising from increased

water temperature.” Because the Board rejected Contention 3.3.1 and the portion of Contention
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3.3.2_atiempting to raise downstream flow issues, it is not reasonable to construe the admitted

Contention 3.3.2 as encompassing these very issues.

Lillian M. Cuoco
Senior Counsel

Dominion Resources Services, Inc.

‘Rope Ferry Road
Waterford, CT 06385
- Tel. (860) 444-5316

Dated September 6, 2006
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~ Respectfully submitted,

David R. Lewis
Robert B. Haemer
PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, N.W.
Washington, DC 20037-1128
Tel. (202) 663-8474 o

- Counsel for Dominion Nuclear North Anna, LLC




UN"ITED- STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

Before the Atomic Safetv and Licensing Board

In the Matter of
Docket No. 52-008

)

- )

DOMINION NUCLEAR NORTH ANNA,LLC )
. . ) |

) ASLBP No. 04-822-02-ESP

(Early Site Permit for North Anna ESP Site)

' CERTIFICATE OF SERVICE

I hereby certify that copies of ;‘Dominion's Motion for Leave to Reply to Intervenors’
Response to Dommlon s Second Motlon for Summary Disposition of Contention EC 3.3.2,” and
“Dominion’s Reply to Intervenors’ Response to Dominion’s Second Motion for Summary
Disposition of Contention EC 3.3.2,” botH dated September 6, 2006, were served on the personé

listed below by deposit in the U.S. mail, first class, postage prepaid, and where indicated by an

asterisk by electronic mail, this 6™ day of September, 2006.

* Administrative Judge

Alex S. Karlin, Chair

Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001.

ASK2@nrc.gov

* Administrative Judge

Dr. Richard F. Cole

Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
REC1@nrc.gov
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* Administrative Judge
Dr. Thomas S. Elleman
5207 Creedmoor Road
Raleigh, NC 27612
TSE@nrc.gov

elleman@eos.ncsu.edu

*Secretary
Att’n: Rulemakings and Adjudlcatlons Staff

Mail Stop O-16 C1

U.S. Nuclear Regulatory Commission
'Washington D.C. 20555-0001

secy{@nrc.gov

hearmgdocket@nrc gov




Atomlc Safety and Licensing Board Panel
Mail Stop T-3 F23 '
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

*Richard A. Parrish, Esq.

*Morgan W. Butler, Esq.

Southern Environmental Law Center

201 West Main Street

Charlottesville, VA 22902

(434) 977-4090

rparrish@selcva.org, mbutler@selcva.org

*Dianne Curran, Esq.

Harmon, Curran, Spielberg & Eisenberg, LLP
1726 M Street, N.W., Suite 600

Washington, D.C. 20036
dcurran(@harmoncurran.com
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Ofﬁce of Commission Appellate Adjudlcatlon
Mail Stop O-16 C1

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

*Robert M. Weisman, Esq.

*Patrick A. Moulding, Esq.

Office of the General Counsel

Mail Stop O-15 D21 :
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
rmw@nrc.gov; pam3@nrc.gov

*Jonathan M. Rund, Esq.

Atomic Safety and Licensing Board Panel
Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission

- Washington, DC 20555-0001

JMR3@nrc.gov

T

David R. Lewis




