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1. Background

The Commission has reviewed the
docket of the Atomic Safety and
Licensing Board Panel (ASLBP) and the
current status of proceedings before its
Individual boards. In a series of public
meetings, the Commission has examined
at length all major elements in Its
licensing procedure. It Is clear that a
number of difficult problems face the
agency as It endeavors to meet Its
responsibilities in the licenains area.
Thi I lespecially the .ane w-lkA reg=-d to
staff reviewe and bzaric -. *obwae
reqsaslea. far applications forrenn~
poa pla opwae-- Btannct .

rsviewn hae be-m c=m14ited and
licb =-ai ndITIiH s tbo -_ Ld
plantlea m wd7 to op TC=io = tim
an!" timz tfio ha:nAsgnM c2 a r o6~o
opqris Uc=j app mi rjmr =iz
bo cocindmdabeform- c~zmizcIL
cnmplsloA. Thim a~iunti lc In L
ccn'em of hrlmhn~ dza--
rnMi of re v4rii-C2 z.

ree•mination oi the enifr aguLeery,
structure. After TM] for ovyer a yeaw and
a haLl. the Cdmmf•i=ioý atttiza and
resourcs were focuned oikpu•ts r wkichb
were already licesed to operate and on
the preparation of an actin plan Wich

sp-ect~ea chagesýnessaasr forreack=e
as a resut of the acce:ai.

Although staff review of pnadb*
epa= icet*it , delayed during

this periox utide. whikh had received
co,=taution permita cantincel to build
the autberleed plant& The stalf is now
expediting Its review c the appllcatiow
and an unprecedented nunbwe of
hearings are scheduled in the nedA Z-
months. Many of thene priccei
concern aipplicatlors foroperating
licenses. If these roceedin. anre ant
concluded prior to the comphtin cl
construction, the cost of sunh delay
could reach billions of dollarm. The
Commission will :eek to avoid or reduce
such de!ay-s whenever measures are
available that do not compromise the
Commissie's ,funtazntal commitment
to a fair and thorough hearing proces3.

Therefore. the Cnomlmion Is issuing
this policy statement on the need for the
balanced and effientt conduct of all
phases of the hearing process. The
Commission appreciates the many

fdifficudtee fac.d by its bords in
conducting these contentf'ou2 and
complex proceedings. By and large, the
boards have performed very well. This
document Is intended to deal with
problems not primarily of the boards'
own making. However. the boards wilg
play an l:oporta.t role in resolving suci-
difficulties.

Individual adjudicatory boards a•r
encouraged to expedite the hearing
process by uaing tOse mana-gemani
methods already contained in Part 2 of
the Commlssion's Rusl.s a4
Reg-ulations. The Comrssion wi-hea to
emphasin thc•unh thaLtin expeditimn the
heaings, the boaid should ennure that
the he•rinSe =-. fair, end prcdum a
roccrd which leads to high, quaLtly
decisions that IOdesaely potaect the
public healeih and s•crlj ead tht,
anvi-"•.cn•nL

VL'2nalely304 cdim t redca dv-

cc ddo- tzm



POLICY STATEM.ENTS

comidard .li 01 =u--!vz but. rz-1haa-=tn bac niduseI•h-tntivof thn
~.loathat cnn Ue taeaieby Indluld-uel

T"e Camn.egina PZIlee ci PrMCtU
provide the b•--rd with. subtntiil
autbnd-ts to rz~rlate heaMr6ingpcadlnee.-
In the a•ad 2malyab. the actiUnne
consisent with applica.ble rule;s:whcb
may be taL-n to candu.t an efident

d am lmited primarily by the
good sen.-. Judgmaet. an& manageria
skills ore aipesiding board which is
dedicated toa eeliuthat the procass
moves- along at an expeditous pace.
consintent with the demands of fafrmemc

Fairness to aR Involved in NRCS
adjudicatory'procedurea requires that
every participant fulfill the obligations
Imposed by and In accordehe with
applicable law and Commission
regulatrons. While a board should
endeavor to conduct the proceeding in a
maenr that takes account of the special
circumstances faced by any participant.
the fact that a party may have personal
or other obligations or pomoas fewer
resources them others to devote to the
proceeding does not relieve that party of
Its hearing oblitlon. When a
participant falls to meet Its obligations.
a board should consider the imposition
of sanctions against the offending party.
A spectrm of anctions from minor to
severe Is available to the bbarda to
assist In the management of .
proceedings. For example, the boards
could warn the offending party that such
conduct will not be tolerated in the
future. rdeue to consider a tilin by 'be
offending pa.,ty, deny the right to cross-
examine or present evidence. dismiss
one or zore of the party's contentions,
impose appropriate sanction on
counsel for a party. or in severe cases,
dismiss the party fromn thie preeding.
in selecting a sanction. boards should
consider the relative Importance of the
unmet obliimLi lie potential for harm
to other parties or the orderly conduct of
the proce-edibg whether lIt occurrenc
Is an isolated incident or a part of a
pattern or behlvior. the Importance of
the safety or environmental conce-ns
raised by the perty, and all of the
cIrcmnstances. Boards should attempt to
taller Saoe to mitigate the harm
caused by the failnm c a party tof.lfl
Its obligeations and bring aboult Imprv.d
futm'' mplid. Atendyaz1
the proceotline, Et board ShOuld Mah alt
partiea aware of the CornisledoaS
polideea In th reg•-rTZL

When th = Ik C - ot a Is rwoasbIs fcr
the dalay of a proccedhV the. Chief

and Li e ged Panel. - lamiki
Infne th - -E -t w, 2,DfrrI= ' fo=
Operevi-allopn b omrs

inv willX-; e sieglzaazt d-Aleyo =4
provide an en-p nThedacnm--n
will h- ferve8 on nl-' pzrtths t* &
procedlgagned the- bo=&r

Mi' Sr,-p-i GuLdrArz
A. Tim '

The Commission expects Uliaemis
boards tz a-- -An adhee toreassnable-
schedules for proceedings. The EBoa,-rd
are advised to a~tisfyJ themaelsee, that
the 10 CFR 2-711 "good cau-a" .Leadad
for adjusting times fixed-y the Board or
prescribed by Part 2 has actually been
met before granting arr eatensicm of
ti~na Requs at for an extenalon of time.
sho-d'generally be In writing and
should be received by the Board well
before the time specified expires.

B. Consolidatedf rlerrvcn-
In accordance with 10 CTR Z.Sn.

Interv-nor: should be consolidated mid
a lead InLervenmr designated who haz
"Dubutantially the a-me Interest that
may be affected by the proceeding ard
who ralefas] euhbtantlally the oame
questions... Obviously, no
consolidation should be ordered th-t
would prejudice the rights of any
lnt-rr=qnr.

Hovieuer. con-narmnt wih'that
conadit•o single, lead Intervenors
should be designated to pre smt
evidence, to conduct croa.-exainfation,
to submit briefs, and to propoase findings
of fact. conclusions of law, and
argumenL Where such consolidation has
taken place, those functions should not
be performed by other Intervenors
except upon a showing of prejudice to
such other intervenors' Interes t or upon
a showing to the saiisfantton of the
board that the record would otherwise
be incomplete.
C Negotfation •

The partfez should be encouraged to
negotiate at all times prior to and during
the bearing to reidve contentions, settle
procedural disputes, and better define
lsauesh Negotiations should be
monitored by the board through written

reaorts prehe-ing conferences. and
tle phone cwm:ernc~s, but the boards
shoul no becors.de l Involved In
the neti.ticaim themaelve.
DA Bo=&f~ftwffl==14Diwvp

parties whfdt fe rm• • tir .=utjen t
mnatfix lumrauvd Imtfin-proniftr
thietUUL iarsmtlpuhrts&
or alladroterR and fBl tb.

relev-r'zm Co Edsaloefw mcer
that the number of intarrogdz=ba
served In some caneD may place an

particu-erlmi7y 17ICvtd. arndT, am -ve
consequeac, detay the utz•woE lih ea~r~nwth utru~dmxcitflsc or.

the length or thchz .
Thea Cnmlan ble lc~t

nwrfatd ori. euldfli-n o9

a ri Ing2 b y t h a-5 r.7,t Ent v og tm
number oflnt g e & jz.,In JRjI
Pending aCo.mimicf decfaiin ©ethn
proposed rulz; thý Dcards arg r=-La.n -
that the. may Ilmit the =mber oT
Interrogatoriee In -ccrd•.• - rvz1th th
C-nnnkialode rul-e.

Accuringly. t bzard. shvuhi
manage and euperise all ditcover.y
includibenot only the nintlaf dJolvra
diroatly rollow-ng edmf3alon oT
contentions, but alo enryddJ-iary 7
conducted treaft••r. Thb Com-oIfai
again endorses the pslley orvoluntary
discovery. end encr,,r-•ez th- boerrLe-
in conoultaticn V.,lthfL-'pr"iaMZe to,
establi o a time& f,--es for, thea-c-rpetotn
of botbvoimtery and br•ohmtm7
dr•c•v•ay. Each individual boardl she
determine the mathod b- wb~ch it
supervise the dlsevn7 prec2oa
Posible mgethod t ,ndud. bnt aev zT
lmited to, written reporta fow the-
parties, telephene'coafzrsnc*-o.1 and
status report cofr.en-ces, oir the record
In virtually al brtencee, individud
boards should schedule an Iniftial
conference with the partie to v-sa.
general dicovery schedule lmUrldely
after c.u-a tiDnsbrm.a haueb admitted.
Z. Settdement Conferenca

Licensing boards, ar' encra.rapd to
hold settlemet conf.ranc~es with the
par ies. Su•h• canferencs ar& [a aserye
the purpose of resolving armany
contentiona expossible by neoatistica.
The conference Ia intended tot (ab-,e
the parties Idant*f those conte:tions b&
longer consid-red valid ors'lpatant by
their sponsur-aer-ssalhof IntformaLot
generated tb=niGdis=rUe. ,othet

the procatmding:and 0:r) tohibermthp,
peslsn a~ta M UNIXSa.Mn wbarora
possisble,. ail EM part al amp co=Lasm
still held vali& ama NatpmLbae-

replacre itas rfesim3 cm-mansaes.

Mat s•=-

ot he eoJ.wl =tr•b In tbhc.
tihneed lo il" manseaL?1

cubaidlartj tamw=L.Anp rulrg ch
wouldef+fai±te scope ca ma-A~dwatnl.e
prMscat n ehldbaren"e.rdwnf.z.
before thawwcai= l h, q,• et.Ars.

Ruleintha Ime =3*-L~~ ararl

lie sag-lfl-uat taglc hzslIý4 qtreotle

Is presented on rbich Coanlbclan
ad-3U 13. n 3--& & &b Ma ~h-ld
p M MP dy r-- f c: ca rtlr'y sota M tLo-
tho Atomlz Maley andl I"1ian-In, AvonI

should c.a.ia It .beot jud~••_it to It;
to anticipate cn-cial b1u:3 =- h rat
re2qAL2Uir 004 Lidn ais tL, i
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_-1trencz a, c cn. can-be ma•'
and thmr pon3s moeive-.d v•.tAhnv""
holdirS up~ thbz p==caedirng

C. SLmm=-yDfspor2*Ycn
In~ e:Garsiilnng 11. authority to regmlat~a

the couron of a bearing, t6 bonrd.
shv.,na -urage •the pr-tjisa to In-voka,
the anu a,"y dispositiondproed=n on
issues wher-ethere in no s.In•.lasue or
material fact so that evidentla•.•ha.ing
ti na l .aol a cs anrily dac-ted to.
euch-•bauem..T

Out.nesa and Ca m Lr cP im.LzZ

Al or any combination of these
devices should be required at the
discreti6n of the board to expedita the
orderly presentation by each party of its
case. The Commission believes that
=-vis-examination plans, which are to
be submitted to the board alone, would
be ofbene'jt in most proceedinVs. Each
board T decld which device or
devicis would be most froitful in
manaing a, esxpediting Its proedifg
by lindtin.uonecessary. dikrecoral
tes timony isr crosa.-e=micnitim

L. Cbrmi•ingRRebuttal d Sma'rebutta]
Testimony

FZrpatIzukr; hig: y teched olum
bnardsam emmour:ed duriaseutt9

witbauess aa theant at the s time
so that eewe oas.wl.haehttr

Wltfm wstew =w &a pilLze1l2
A tar10.MParblI 3igni:wd

thaa ~l q 'Way n ii lpful to take

elp1tastim nd)6 Mtesmnaaaý.

reuedtabI.u aftaa 11aMfsolils
1 da• e!'mpoe3P- md•H Wa-, 2

pr.esfinbuisa C1 fact and,
coaialoas oall laws cal sueeswhiahi they
have raised. The. boards, In- thebi
disaretion. may waefn to ru•l•aroam
issue In thaei initial decision if the party
raistng the Issue has not filed proposed
ftidings of fact and conclualonsoflaw-
a•. !rdtkl.Decfeione

i3censing proiedbig varT rastL:r-
the dflmcuuly and compleeity of Imaes to
be decided, the numberof such Issues,
anmd t.e-sbz of thereeord compiled.
These factora bear oa. the length of tims
It will take the board to Issue Initiat
decisions. The-Ciomoloion expectz that
•decisions not only vwill•continue to be
faiz and thoru. butgalso that
deadi~on will i13ite as coon -
pln•hk', balta-z the oubm1ozioLco.l
propooed findings o- Iact and

L -PJ: of let-

Acaazrati-,iv. tL-? ChloAdmrnf-trtIve
Jud-ga at the Aturnlý-ScA13t0t and'
U~c1n=in; p=arr1 Pa hould voobzdule

2~~alzn~b a tlrztller the

12ccorz = B completed Individual
AdmitratiJges-are fira-to write
IniLtl dr;cHbw-r = thoac' applicalic•n
where cona'uctlon hea bcan comp'eted.
lI.,nce of VUcl dacislalrushould tnkce
pr=edan' vorcherorr'opmlbllitblz.
IV. Concuis"

ThN atmto•mnt •n djn-J l u fr
su~pprtoitba Comm aEsliefu'ss t to
comptleopamtlng licnse' prceedings.
couductacd-n a thoough. anctals
mnner befoe the- end of conntseti•.
As wahamm =teda that pirocs, hem not.
In dhe past. eatended.bayond.camp]ation
of plant construction. Because o! the
considerable time that the staff ec, to
spend on develophr'sand caryingout
safety Improuietento atopa•rting
reactors durinzg.19V-.98, In the vwake
of the Three:Mile- Island accdent, this
historical sltua.ti l.ba" been.diez*n
Tareestabli•1 itork rlia:ie basis
requires chagese in the e-aay reukw
an&heasing procss. sm4e- ofvehli are
the su4ect-ofthls'slatean -.-

A- a Eal ma4t1 them "£omlaairi
cbaes thatiktlal ch=nimstanc
opm=g ntlicimmpned lage a• h ld' not
bear the burden of issues that ours do
now. Improvement on this score
depends on more complete agency
review and decision at the construction
permit stage. That In turn depends. on a
change in industrial practice: submittal
of a more nearly complete design by the
applicant at the construction permit
stage. With this change operating
license reviews and public proceedings
could be limited essentially to whether
the facility In question was constructed
in accordance with the detailed design
approved for construction'and whether
significant developments after the date
of the construction permit required
modifications Id the plant.

Dated at Washington. D.C. thI. 20th day of
May 1981.

For the Commission.
Samuol J. Chilk..
Secretory of the Commissibn.

46 FR 47906

Published 9/30/81

Statement of Policy on Issuance of
Uncontested Fuel Loading and Low
Power Testing Operating Licenses
AcGncY: Nuclear Regulatory
Commission.
ACTION: Statement of Policy.

SUMIMARY. In October 1979 the
Commission suspended its policy that
permitted the issuance of nuclear power
reactor construction permits and
operating licenses by the staff in
uncontested cases and directed that no
such permits or licenses could be issued
except upon prior review by the
Commission itself. 44 FR 58559 (October
10, 1979). In the past months, the

Commission has revised those
procedures in a way designed to
improve the licensing process. 46 FR
28627 (May 28,1081). In this Issue of the
Federal Register, the Commission is
publishing final rules which retain to the
Commission itself the decision of
w ,.vhether or not an applicant will be
granted authority for commercial
operation, i.e:., full power operation.
These final rules will permit fuel loading
and low power (up to 5 percent of rated
power) testing to be authorized by the
Director of Nuclear Reactor Regulation
after a favorable decision by a Licensing
Board in a contested case. This
Statement announces the Commission's
intention that In future uncontested
cases full power operation will be
authorized by the Commission.
However, In such cases, the Director
shall authorize fuel loading and low
power testing without the need to obtain
prior Commission approval.

Dated at Washington, D.C. this 24th day of
September. 1981.

For the Nuclear Regulatory Commission.
Samuel J. Chilk.
Secretory of the Commission.

49 FR 36032
Published 9/13/84

Statement of Policy; Investigations,
Inspections, and Adjudicatory
Proceedings

On August 5, 1983, the Commission set
forth Interim procedures for handling
conflicts between the NRC's
responsibility to disclose Information to
adjudicatory.boards and parties. and the
NRC's need to protect investigative
material from premature public
disclosure. "Statement of Policy-
Investigations and Adjudicatory
Proceedings." 48 FR 36358 (August 10.
1983).

Those interim procedures called for
the NRC staff or Office of Investigations
(01), when it felt disclosure of
Information to an adjudicatory board

* wee required but that unrestricted
disclosure could comkromlse an
Inspection or Investigation, to present
the information and its concerns about
disclosure to the board in camera.
without disclosure of the substance of
the information to the other parties. A
board decision to disclose the
Inforratlion to the parties was
appealable to the Commission, and the
board was not to order disclosure until
the Commission addressed the matter.

That Statement of Policy was to
remain In effect until the. Commission
received and took action on the
recommendations of an internal NRC
task force established to develop
guidelines for reconciling these conflicts
In Individual cases. The Commission in
that Statement also requestedpublic
comments on the propriety and
desirability of earporte in camera

PS-CiN-3 P- -March 31, 20,33
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presentation of information to - board,
and sue-estionw for any bettea
alternatives.

The Task Force submitted its report to
the Commission on December 30, 1983.
A copy of that report will be placed In
the Commisaion's Public Document
Room. The Tank Force approved the
principles discussed in the
Comnmnisslon's earlier Statement of
Policy, and made several
recommendations intended to define
specifically the responsibilities of the
boards, the staff. and O1 in presenting
disclosure issues for resolution.

The Task Force recommended that the
final Policy Statement explain that full
disclosure of material information to
adjudicatory boards and the parties is
the general rule, but that some conflicts
between the duty to disclose end the
need to protect information will be
inevitable. The Task Force further
recommended that issues regarding
disclosure to the parties be Initially
determined by the adjudicatory boards
with provision for expedited appellate
review, and that procedures for the
resolution of such conflicts be
established by rule. Finally, the Task
Force suggested that existing board
notification procedures should remain
unaffected by the Policy Statement. and
that those procedures and Commission
guidelines for disclosure of information
concerning investigations and
Inspections should apply to all NRC
offices. Those recommendations have
been Incorporated in this Statement.

In addition, two comments were
submitted by members of the public.

One commenter stated that the
withholding of information from public
disclosure should be confined to the
minimum essential to avoid
compromising enforcement actions, and
that appropriate representatives of each
party should be allowed to participate
under suitable protective orders in any
in camera proceeding except in the most
exceptional cases.

The other commenter maintained that
an in camera presentation to the board
with only one party present is
undesirable and violates the expcrfe
rule. That commenter suggested an
alternative of having the attorneys or
authorized representatives of parties
who have signed a protective agreement
present at any in camera presentation,
with appropriate sanctions for violating
the protective agreement.

The Commission, after considering
these comments and the report of the
Task Force, has decided that it would be
appropriate, in order to better esxplain
the Commis3ion's policy in this area, to

'I•Fil, cmmentn abo Includ2d su-pitJcan
r-z-ar&L-, matter3 breond'tha scope of tfia PFollc
Statemnot, %7hich to cocertned cinly,''witt
soubi.ahin• 2 arondure to bandle co.fli:t
betwmen ., duft 10 diaclons -kormadon to t-e
bc0nrda and partiie and the n.md to protect that
tnoratIcn. For IntancL. rna auzzeticr. wa 9101
the =~t tmrwoe a mora =-in.geni ztnndl-d bn
-3.3ciding, -whihetre Wataoi nti. waranto anzrJ

cetiricotc3. A.ncthre: -,oornmrended thot the i-L t
to ~rne .; th2 qcpolii-r of it ;nve.d7!zci c.

provide the following explanation of the
conflict between the duty to disclose
fnvestigation or inspection Information
lo the boards end pertles and the need
Io protect that information:

All parties in NRC adjudicatory
proceedings. Including the NRC staff,
*nave a dutý to disclose to the board3
"nd ctdiparties all new information
they acquire which Is considered
material and relevant to any issue in
controversy In the proceeding. Such
discloaure is required to allow full
resolution of all Issues in the proceeding.
The Commission expects all NRC offices
to utilize procedures which will assure
prom pt and s p.opriate action to fulfill
thf responsibility.

However, the Commission recogn.ies
that there may be conflicts between this
responsibility to provide the boards and
parties with Information and an
investigating or Inspecting ofice's need
to avoid public disclosure for either or
both of two reasons: (1) To avoid
compromising an ongoing investigation
or inspection: and (2) to protect
confidential sources. The importance of
protecting information for either of these
reasons can In appropriate
circumstances be as great as the
importance of disclosing the information
to the boards and parties.

With regard to the rst reason.
aroiding compromise of an Investigation
or inspection, It is Important to informed
licensing decisions that NRC inspections
and investigations are conducted so that
all relevant Information is gathered for
appropriate evaluation. Release of
investigative material to the subject of
an investigation before the completion
of the investigation could adversely
affect the NRC's ability to complete that
investigation fully and adequately. The.
subject, upon diocoving what evidence
the NRC had already acquired and the
direction being taken by the NRC
investigation, might attempt to alter or
limit the direction or the nature or
availability of further statements or
evidence. and prevent NRC from
learning the facts. The failure to
ascertain all relevant facts could itself
result in the NIRC making an uninformed
licensing decision. However. the need to
protect information developed in
Investigations or inspections usually
ends once the investigation or
inspection la completed and evaluated
for possible enforcement action.

The second reason for not disclosing
investigative material--to protect
confidential sources--has a different
basis. Individual3 sometimes present
safety conc=rns to the NRC only after
being assured that their individual
Identity will be kept confidential. Thi3
desire for confidentially may ariae for a
number of reasons, including the
possibility of harassment end
retaliation. Confidential sources are a
valuable asset to NRC inspections and
Investigatlons. Releasing namec to the
parties in an adjudication after
pronistr- confidentially to nources

wiculd be detrimental to the NRC's
overall in:pection and Investigation
activities because other individuals may
be reluctant to bring Information to the
NRC. However. the .sed to protect
confidential oources does not end when
the investigation or Inspection is
completed and evaluate4 for posibla
enforcement action.

By th Policy Statement, the
Commission Is not attempting to resolve
the conflict that may arise In each case
between the duty to disclose
information to the boerds and partie
and the need to protect that Information
or Its o•soce. The resolution of actual
conflicts must be decided on th merits
of each Individual case. However, the
Commission does note that as a general
rule It favors full disclosure to the
boards and parties, that information
should be protected only when
necessary, and that any limits on
disclosure to the parties should be
limited In'both scope and duration to the
minimum necessary to achieve the
purposes of the non-disclosure policy.

The purpose of this Policy Statement
Is to establish a procedure by which the
conflicts can be resolved. The Policy
Statement takes over once a
determinatlon has been made. under
established board notification
procedures. that information should be
disclosed to the boards and public. but
01 or staff believes that the Information
should be protected. In those cases the
Commission has decided that the only
workable solution to protect both
interests Is to provide for an in camera
presentation to the board by the NRC
staff or 01, with no party present. Any
other procedure could defeat the
purpose of non-disclosure and might
actually inhibit the acquisition of
information critical to decisions.
Allowing the other parties or their.
representatives to be present In all
cases, even under a protective order,
could breach promises or confidentiality
or allow the subject of an investigation
to prematurely acquire Information
about the investigation. We note in this
regard the difficulties of attempting to
prevent a party's representative from
taidng to his client about the relevance
of the information and how to respond
to It. even under a protective order.

The Commission believes that the
boards, using the procedures established
in this Policy Statement, can resolve
most potential disclosure conflicts once
they have been advised of the nature of
the information Involved, the status of
the Inspection or Investlgation. end the
projected time for its completion. In
many of the cases when the procedures
in this Policy Statement are triggered by
a concern for premature public
disclosure, It may be possible for boards
to provide fcT the timely consideration
of relevant matters derived from
investigations and Inspections through
the deferral or reschedulina of Issues for
hearing. In other Instauices, the board3
may be oble to resolve the conflict by
placiLg limltation3 cn the :"_a of
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sensitive information is the protection
of the confidential source. It is essential
that the investigating and prosecuting
parties know the identity of a
confidential source to physically protect
the source during the course of
investigative activities and to prevent
compromising the source's identity
through some inadvertent action by one
of the outside investigators or
prosecutors. Because it is inappropriate.
for a source to know the investigative or
prosecutorial activities, strategies, or
tactics, it is also inappropriate to notify
the source that his or her identity is
being shared.

4. Circumstances Under Which
Confidentiality May Be.Revoked

A decision to revoke a grant of
confidentiality can only be made by (1)
the Commission, (2) the EDO, or (3) the
Director, 01. However, the Commission
emphasizes that a grant of
confidentiality will be revoked only in
the most extreme cases. Generally,
confidentiality will be revoked only
when a confidential source personally
takes some action so inconsistent with
the grant of confidentialitythat the
action overrides the purpose behind the
confidentiality. For instance, this can
happen when the source disclose,.
information in a public forum that
reveals his or her status as a confidential
source or when he or she has
intentionally provided false information
to the NRC. Before revoking
confidentiality, the Commission will
attempt to notify tht confidential source
of its intent and provide the individual
an opportunity to explain why their
Identity should not be disclosed.

5. Withdrawal of Confidentiality

The NRC official granting
confidentialiiy may withdraw
confidentiality without further approval
if the confidential source has made such
a request In writing and the NRC official
has confirmed that the requesting
Individual is the same person who was
granted confidentiality.

6. Conclusion

The Commission views protecting the
identity of allegers and confidential
sources as an important adjunct to
investigative and inspection programs.
Therefore, the Commission places groat
emphasis on protecting the identity of
individuals who bring safety concerns
to the NRC. However, the Commission
recognizes there are limited
circumstances when the identity of an
alleger or confidential source will be
divulged outside the NI.C. In those
circumstances the CommisSion will

attempt to limit disclosure to the extent
possible.

Dated at Rockville, MD, this 17th day of
May, 1996.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretiry, of the Comnmission.
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Policy on Conduct Of Adjudicatory
Proceedings; Policy Statement

AGENCY: Nuclear Regulatory
Commission.
ACTION: Policy statement: update.

Statement of Policy on Conduct of
Adjudicatory Proceedings

[CLI-98-12]

I. Introduction
As part of broader efforts to improve

the effectiveness of the agency's
programs and processes, the
Commission has critically reassessed its
practices and procedures for conducting
adjudicatory proceedings within the
framework of Its existing Rules of
Practice In 10 CFR Part 2, primarily
Subpart G. With the potential institution
of a number of proceedings In the next
few years to consider applications to
renew reactor operating licenses, to
reflect restructuring In the electric
utility industry, and to license waste
storage facilities, such assessment is
particularly appropriate to ensure that
agency proceedings are conducted
efficiently and focus on issues germane
to the proposed actions under
consideration. In its review, the
Commission has considered its existing
policies and rules governing
adjudicatory proceedings, recent
experience and criticism of agency
proceedings, and innovative techni ues
used by our own hearing boards and
presiding officers and by other
tribunals. Although current rules and
policies provide means to achieve a
prompt and fair resolution of
proceedings, the Commission is
directing its hearing boardsand
presiding officers to employ certain
measures described In this policy
statement to ensure the efficient
conduct of proceedings.

The Commission continues to endorse
the guidance In its current poll cy,
Issued In 1981., on the conduct of
adjudicatory proceedings. Statement of
Policy on Conduct of Licensing
Proceedings, CLI-8i-8,13 NRC 452
(May 20, 1981); 46 FR 28533 (May 27,
1981). The 1981 policy statement -
provided guidance to the Atomic Safety
and Licensing Boards (licensing boards)
on the use of tools, such as the
establishment and adherence to
reasonable schedules and discovery
management, intended to reduce the
time for completing licensing
proceedings while ensuring that
hearings were fair and produced
adequate records. Now, as then, the
Commission's objectives are to provide
a fair hearing process, to avoid
unnecessary delays in the NRC's review
ard hearing processes, and to produce
an informed adjudicatory record that
supports agency decision making on
matters related to the NRC's
responsibilities for protecting public
health and safety, the common defense

SUMMARY: The Nuclear Regulatory
Commission (Commission) has
reassessed and updated Its policy on the
conduct of adjudicatory proceedings in
view of the potential Institution of a
number of proceedings in the next few
years to consider applications to renew
reactor operating licenses, to reflect
restructuring in the electric utility
Industry, and to license waste storage
facilities.
DATES: This policy statement is effective
on August 5, 1998. while comments are
being received. Comments are due on or
before October 5, 1998.
ADDRESSES: Send written comments to:
The Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, ATTN:
Rulemaidngs and Adjudications Staff.
Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland,
between 7:45 am and 4_:15 pm, Federal
work-days. Copies of comments received
may be examined at the NRC Public
Dccument Room, 2120 L Street, NW.
(Lower Level), Washington, DC.
FOE FURTHER INFORMATION CO[TACT:
Rcbert M, Weisman, Litigation Attorney,
U.S. Nucleer Regulatory Commission,
WEshini-ron. DC 20555, (301) 415-1696.
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and security, and the environment. In
this context, the opportunity forbearing
should.be a meaningful one that focuses
on genuine issues and real disputes
regarding agency actions subject to
adjudication. By the same token,
however, applicants for a license are
also entitled to a prompt resolution of
disputes concerning their applicatidns.

The Commission emphasizes Its
expectationthat the boards will enforce
a erence to the hearing procedures set
forth in the Commission's Rules of '
Practice in 10 CFR Part 2, as interpreted
by the Commission. In addition, the
Commission has identified certain
specific approaches for Its boards to'
consider implementing in individual
proceedings, if appropriate, to reduce
the time for completing licensing and
other proceedings.. The measures
suggested In this policy statement can
be accomplished within-the framework
of the Commission's existing Rules of
Practice. The Commission may~consider
further changes to the Rules of Practice
as appropriate to enable additional
Improvements to the adjudicatory
process.
II. Specific Guidance

Current adjudicatory procedures and.
policies provide a latitude to the
Commission, Its licensing boards and
presiding officers to instill discipline In
the hearing process and ensure a prompt
yet fair resolution of contested issues in
adjudicatory proceedings. In th6 1981
policy statement, the Commission
encouraged licensing boards to use a
number of techniques for effective case
management Including: setting.
reasonable schedules for proceedings;
consolidating parties; encouraging
negotiation and settlement conferences;
carefully managing and supervising
discovery; Issuing timely rulings on
prehearing matters; requiring trial briefs,
prd-filed testimony, and cross-
examination plans; and issuing initial
decisions as soon as practicable after the
parties file proposed findings of fact and
conclusions of law. Licensing boards
and presiding officers in current NRC
adjudications use many of these
techniques, and should continue to do
so.As set forth below, the Commission
has Identified several of these
techniques, as applied in the context of
the current Rules of Practice in 10 CFR
Part 2, as well as variations In procedure
permitted under the current Rules of
Practice that licensing boards should
apply to proceedings. The Commission
also lntends.to exercise its Inherent
supervisory authority, including Its
power to assume part or all of the
functions of the presiding officer in a

given adjudication, as appropriate in the
context of a particular proceeding. See,
e.g., Public Service Co. of New
Hampshire (Seabrook Station, Units I
and 2), CLI-90-3, 31 NRC 219, 229
(1990). The Commission intends to
promptly respond to adjudicatory
matters placed before it, and such
matters should ordinarily take priority
over other actions before the
Commissioners.

1. Hearing Schedules
The Commission expects licensing

boards to establish schedules for
promptly deciding the issues before
them, with due regard to the complexity
of the contested issues and the interests
of the parties. The Commission's
regulations in 10 CFR 2.718 provide
licensing boards all powers necessary to
regulate the course of proceedings,
including the authority to set schedules,
resolve discovery disputes, and take
other action appropriate to avoid delay.
Powers granted under § 2.718 are
sufficient for licensing boards to control
the supplementation of petitions for
leave to Intervene or requests for
hearing, the filing of contentions,
discovery, dispositive motions,
hearings, and the submission of findings
of fact and conclusions of law.

Many provisions in Part 2 establish
schedules for various filings, which can
be varied "as otherwise ordered by the
presiding officer." Boards should
exercise their authority under these
options and 10 CFR 2.718 to shorten the
filing and response times set forth in the
regulations to the extent practical in a
specific proceeding. In addition, where
such latitude is not explicitly afforded.
as well as in Instances in which
sequential (rather than simultaneous)
filings are provided for, boards should
explore with the parties all reasonable
approaches to reduce response times
and to provide for simultaneous filing of
documents.

Although current regulations do not
specifically address service by
electronic means, licensing boards, as
they have in other proceedings, should
establish procedures for electronic filing
with appropriate filing deadlines, unless
doing so would significantly deprive a
party of an opportunity to participate
meaningfully in the proceeding. bther
exedited forms of service of dccuments
in proceedings may also be appropriate.
The Commission encourages thea
licensing boards to consider the uss of
new technologieS to expedite
proceedings as those technolci-es
become available.

Boards should fore.o the usa of
motions for summarY dispositisn.
except upon a 1,ýmia.sin find'ng i+-,)2.1 Su~

a motion will likely substantially reduce
the number of issues to be decided, or
otherwise expedite the proceeding. In
addition, any evidentiary hearing
should not commence before
completion of the staff's Safety
Evaluation Report (SER) or Final
Environmental Statement (FES)
regarding an application, unless the
presiding officer finds thatbeginning
earlier, e.g., by starting the hearing with
resp act to safety issues prior to issuance
of the SER, will indeed expedite the
proceeding, taking Into account the
effect of going forward on the staff's
ability to complete its evaluations in a
timely manner. Boards are strongly
encouraged to expedite the lssuance'0f
interlocutory rulings. The Commission
further strongly encourages presiding
officers to issue decisions within 60
days after the parties file the last'
pleadings permitted by the board's
schedule for the proceeding. .

Appointment of dddltional presiding
officers or licensing boards to preside
over discrete issues simultaneously'in a
proceeding has the potential to expedite
ihe process, and the Chief
Administrative Judge of the Atomic
Safety and licensing Board Panel
(ASLBP) should consider this measure
under. appropriate circumstances, In
doing so, however, the Commission
expects the Chief Administrative Judge
to exercise the authority.to establish
multiple boards only If: (1) the
proceeding involves discrete and
severable issues; (2) the issues can be
more expeditiously handled by multiple
boards than by a single board; and (3)
the multiple boards can conduct the
proceeding in a manner that will not
unduly burden the parties. Private Fuel
Storage, L.L.C. (Private Fuel Storage
Facility), CLI-98-7, 47 NRC __ (1998).

The Commission itself may set
milestones for the completion of
proceedings' If the Commission sets
milestones in a particular proceeding
and the board determines that any.
single milestone could be missed by
more than 30 days, the licensing board.
must promptly so inform the
Commission in writing. The board
should explain why the milestone
cannot be met and what measures-the
board will take insofar as is possible to
restore the proceeding to the overall
schedule.

2. Parties' Obligations
Although the Commission expects its

licensing boards to sat and adhere to
reasonaole schedules for the various
ste-ps in the hearing.process, the

Commision recognizes that the boards
•,:•.i be unablz to achieve the objectives

Sth •policy statemenet unless the
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parties satisfy their obligations. The
parties to a proceeding, therefore, are
expected to adhere to the time frames
specified in the Rules of Practice In 10
CFR Part 2 for filing and the scheduling
orders in the proceeding. As set forth in
the 1981. policy statement, the licensing
boards are expected to take approtriate
actions to enforce compliance with
these schedules. The Commission, of
course, recognizes that the boards may
grant extensions of time under some
circumstances, but'this should be done
only when warranted by unavoidable
and extreme circumstances.

Parties are hlso obligated In their
filings before the board and the
Commission to ensure that their
arguments and assertions are supported
by appropriate and accurate references
to legal authority and factual basis;
including, as appropriate, citation to the
record. Failure to do so may result in
material being stricken from the record
or, in extreme circumstances, in a party
being dismissed.
3. Contentions

Currently, in prdceedings governed by
the provisions of Subpart G, 10 CFR
2.714(b)(2)(iii) requires that i petitioner
for Intervention shall provide sufficient
'information to show that a genuine
dispute exists With the applicant on a'
material issue of law or fact. 1 The
Commission has stated that a boar'd may
appropriately view a petitioner's
support for Its contention In a light that
is favorable to-the petitioner, but the
board cannot do so by ignoring the
requirements set forth in § 2,714(b)(2).
Arizona Public Service Co; (Palo Verde
Nuclear Generating Station, Units 1, 2,
and 3), CLI-91-12, 34 NRC 149, 155
(1991). The Commission re-emphasizes
that licensing boards.should.continue to
require. adherence to § 2.714(b)(2), and
-that the burden of coming forward with
adrirlssible contentions is on their •
proponent. A contention's proponent,
not.the licensing board, is responsible
f6r formulating the contention and
-providing the necessary information to
satisfy the basis requirement-for the
admission of contentions in 10 CFR
2.714(b)Ji2). The scope of a proceeding,
aid, as a consequence, the scope of.
contentions that may be admitted,.Is
limited by the nature of the application
arid pertinent Commission regulations.
For exarnple, with respect to license

I "[Alt tlhf contention filing stegel,] the factual
eupport necessary to.show that a genuine dispute
eits need noI be in affldavit or formal evldentiary
form end need not be ofthe quality necessary to
withstand a summary. disposition motion." Rules of
Practice for Domestic Licensing Proceedings-
Prodidural Changes In the Hearing Process, Final
t, ule,54 FR 33168, 33171 (Aug. 11, 1989).

renewal, under the governing
regulations In 10 CFR Part 54, the
review of license renewal applications
is confined to matters relevant to the
extended period of operation requested
by the applicant. The safety review is
limited to the plant systems, structures,
and components (as delineated In 10
CFR 54.4) that will require an aging
managefeiant review for the period of
extended operation or are subject to an
evaluation of time-limited aging
analyses. See 10 CFR 54.21(a) and (c),
54.29, and 54.30. In addition, the review
of environmental issues is limited by
rule by the generic findings MI NUREG-
1427, "Generic Environmental Impact
Statement (GEIS) for License Renewal of
Nuclear Plants." See 10 CFR 55.71(d)
and 61.95(c).

Under the Commission's Rules of
Practice, a licensing board may consider
matters on its motion only where It
finds that a serious safety,
environmental, or common defense and
security matter exists. 10 CFR 2.760a.
Such authority Is to be exercised only In
extraordinary circumstances. If a board
decides to raise inatters. on its own
initiative, a copy of its ruling, setting
forth in general terms its reasons, must
be transmitted to the Commission and
the General Counsel. Texas Utilities
Generating Co. (Comanche Peak Steam
Electric Station, Units I and 2), CLI-81-
24, 14 NRC 614 (1981). The board may
not proceed further with sua sponte
issues absent the Commission's
approval. The scope of a particular
proceeding is limited to the scope of the
admitted contentions and any issues the
Commission authorizes.theboard to
raise sue sponte.

Currently, 10 CFR 2.714a allows a
party to appeal a ruling on contentions
only If (a) the order wholly denies a
petition for leave to intervene (i.e., the
order denies the petitioner's standing or
the admission of all of a petitioner's
contentions) or Mb) a party other than the
petitioner alleges that a petition for
leave. to intervene or a request for a
hearing should have been wholly
denied. Although the regulation reflects
the Commission's general policy to
•minimIze inteflocutory review, under
ihis practice, some novel Issues that
could benefitfrom early Commission
review.will not be presented to the
Commission. For example, matters of
first impression involving interpretation
of 10 MFR Part 54 may arise as the staff
and licensing board begin considering
applications for renewal of power
reactor operating licenses. Accordingly,
the Commission encouraies the
licensing boards to refer rulings or
certify questions on proposed
contentions Involving nov3l issues to

the Commission in accordance with !0
CFR 2.730(0 early In the proceeding. In
addition, boards are encouraged to
certify novel legal or policy questions
related to admitted issues to the
Commission as early as possible in the
proceeding. The Commission may also
exercise its authority to direct
certification of such particular questions
under 1o CFR 2.718(i) The
Commission, however, will evaluate any
matter put before it to ensure that
interlocutory review is warranted.

4. Discovery Manogement

Efficient management of the pra-trial
discovery process is critical to the
overall progress of a proceeding.
Because a great deal of information on
aparticular application is routinely
placed in the agency's public document
rooms, Commission regulations already
limit discovery against the staff. See,
e.g.,10 CFR 2.720(h), 2.744. Under the
existing practice, however, the staff
frequently agrees to discovery without
waiving its rights to object to discovery
under the rules, and refers any
-discovery requests It finds objectionable
to the board for resolution. This practice
remains acceptable.

Application In a particular case of
procedures similar to provisions in the
1993 amendments to Rule 26 of the
Federal Rules of Civil Procedure or
informal discovery can improve the
efficiency of the discovery process
among other parties. The 1993
amendments to Rule 26 provide, in part,
that a party shall provide certain
information to other parties without
waiting for a discovery request. This
Information includes the names and
addresses, if known, of individuals
likely to have discoverable information
relevant to disputed facts and copies or
descriptions, including location, of all
documents or tangible things in the
possession or control of the party that
are relevant to the disputed facts. The
Commission expects the licensing
boards to order similar disclosure (and
pertinent updates) if appropriate in the
circumstances of individual
proceedings. With regard to the staff,
such orders shall provide only that the
staff identify the witnesses whose
testimony the staff intends to present at
hearing. The licensing boards should
also consider requiring the parties to
specify the issues for which discovery is
necessary, if this may narrow the issuas
requiring discovery.

Upon the board's completion of
rulinas on contentions, ti-m Staff will
estebi-sh a case file containiki týs
application and any amen-dments tc it,
and, as relevant to the aýPlicstion, any
MIRC report Lid =ny czrsn dence
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between the applicant and the NRC.
Such a case file should be treated in the
same manner as a hearing file
established pursuant to 10 CFR 2.1231.
Accordingly, the staff should make the
case file available to all parties and
should periodically update it.

Except for establishment of the case
file, generally the licensing board
should suspend discovery against the
staff until the staff Issues Its review
documents regarding the application.
Unless the presidifig officer has found
that starting discovery against the staff
before iahe staff's review documents are
issued will. expedite the hearing,
discovery against the staff on safety
issues may .commence upon issuance of
the SER, and discovery on
environmental issues upon issuance of
the FES. Upon issuance of an SER or
FES regarding an application, and
consistent with such limitations as may
be'appropriate to protect proprietary or
other properly withheld Information,
the staff should update the case file to!
include the SER and FES and any •
supportifig documents relied upon Iii
the SER or FES'not already Included.in
the file.

The foregoing procedures should
allow the boards to setreasonable
bounds and schedules for any remaining
discovery,. e.g., by limiting the number
of rounds of Interrogatories or.
depositions or the time for completion
of discovery, and thereby reduce the
time spent in the prehearing stageof the
hearing process. In particular, the board
should allow only a single round of
discovery regarding admitted
contentions related to the SER or the
FES, and the discovery respective to
.each document should commence
shortly after Its issuance.

I1. Conclusion

The Comrnmission reiterates its long-
standing commitment to the .expeditious
completion of adjudicatory proceedings
while still ensurifig that hearings are fair
and produce an adequate record for
decision. The Commission intends to
monitor its'proceedings to ensure that
they are being concluded in a fair and
timely fashion. The Commission will
take action In individual lroceodings, as
appropriate, to provide guidance to ile-
boards and parties and to decide isiues
in the interest of a prompt and effective
resolution of the matters set for
adjudication.

Dated at Rockville, M~aryland, this 28th day
of July, 1998.

For the Nuclear Regulatory Co~nmlssion.
Annette Vietti-Cook,
Assistant Secretoajof the Commission.
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Enhancing Public Participation In NRC
Meetings; Policy Statement

AGENCY: Nuclear Regulatory
Commission.
ACTION: Policy Stafement.

SUMMARY: The Nuclear Regulatory
Commission (NRC) Is revising its public
meeting policy to enhance public
participation in NRC meetings. This
policybrings consistency to NRC public
meetings planned by headquarters and
regional staff by introducing a
categorization system whereby the
public can anticipate the level of
participation that will be provided for
during an upcoming meeting. The NRC
has Identified three categories of public
meetings It convenes and has described
Information availability and follow-up
effort associated with each meeting
category. Information such as agendas,
background documents, and meeting
summaries will be available in ADAMS
and at NRC's web site for certain
categories of meetings. The policy also
provides guidance on teleconferencing,
security, and other administrative Issues
related to NRC staff-sponsored public
meetings. This revision Is In response to
suggestions made by the public at a
meeting held In April, 2001, and to
fulfill the NRC's strategic goal of
increasing public confidence.
EFFECTIVE DATE: May 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Mindy Landau or Ramin Assa, Office of
the Executive Director for Operations,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone:
(301) 415-8703 or (301) 415-8709
respectively.

Commission Policy Statement on Staff
Meetings Open to the Public

A. Purpose

The Nuclear Regulatory Commission
has had a formal policy regarding open
meetings since 1978 which has been
revised periodically, and most recently
on September 20, 2000. This paper
presents a revised policy that the
Nuclear Regulatory Commission (NRC)
will follow in opening meetings
between the agency staff and one or
more outside persons to public
observation and participation. The
revised policy continues NRC's
longstanding practice of providing the
public with substantial Information on
Its activities and of conducting business
in an open manner, while balancing the
need for the NRC staff to exercise its
regulatory and safety responsibilities
without undue administrative burden.
The revised policy also sets forth a plan
for categorizing meeting types that will
provide a framework for enhancing
public participation. The public will be
notified of the category of the meeting,
and thereby the level of participation to
be anticipated, via the NRC's Public
Meeting Notice System on its web site.
Implementing guidance will be issued
to the NRC staff. This meeting policy is
a matter of NRC discretion and may be
departed from as circumstances warrant.

B. Definition

A public meeting is a planned, formal
encounter open to public observation
and participation between one or more
NRC staff members and one or more
external stakeholders, with the
expressed intent of discussing
substantive issues that are directly
associated with the NRC's regulatory
and safety responsibilities. An external
stakeholder is any individual who is
not:

1. An NRC employee;
2. Under contract to the NRC;
3. Acting as an official consultant to

the NRC;
4. Acting as an official representative

of an agency of the executive,
legislative, or judicial branch of the U.S.
Government (except on matters where
the agency is subject to NRC regulatory
oversight);

5. Acting as an official representative
of a foreign government;

6. Acting as an official representative
of a State or local government or

Tribal official (except when specific
NRC licensing or regulatory matters are
discussed).

C. Applicability and Exemptions
1. This policy applies solely to iIRC

staff-sponsored and conducted meetingz
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