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Stytoment of Polley 6n Conduct of
Licansing Proceedings

1. Background

. ‘The Commission has reviewed the
docket of the Atomic Safety and
Licensing Board Panel (ASLBP) and the
current status of proceadings before its
individual boards. In a series of public
meetings, the Commission has examined
&t length ell major elements in its
licensing procedure. It s clear thal a
number of difficult problems facs the
agency a3 it endeavors to mest its
responsibilities in the licenaing area.
This iv espedially tho ease witk regard te
stalf reviewa and bestizgz, whara

, MRE operating licensizg

raviewa hase been complated snd the

Jizames kesred by the tors hozusleny
plantiz ready to opssate New, far the
first eae tko hozsings ¢ & rombss &F
operating licsmeappiisztinrz pag nol
be ecnsinded belorz exzatracior i
commpletad, This altuatienine
conseqzren of the Thren Rtte Iddavnd:
(Th ) ascidenl, vhich sagubsed o

FS-Cil

reexamination of the entire reguisiory
structure, Aftar TML for over a yearand
a half, the Commisaian's attention and
resowrsea were fcensed or plants vkdch
were already liconsed to opevate and on
the preparation of ar action plax whick
specified changea necrasary for reaciess
as :.] rl:axh of the accident.

ough staff reviaw of peading
licenas applications was delay=d during
this period, utitities which kmd recaived
corstruetion parmita continezd to bulld
the authsrized plazta. The stafi is nove
expediting its review cf the applications
and an unprecedented number of
hearings are scheduled in the next 23
months, Many of theas preceedings
concern applications for operating
licenses. I these proceedings are not
conchuded prior to the completion of
construction, the cost of such deley
could reach bilion= of dollara, The
Commission will seek to avoid or reducs
such delays whenever meanurss arz
aveilable that do not compromise the
Commissien's furxiamental commitmen?
to a fair and thorough hearing process.

Therafore, the Cormmizsion is {aauing
this policy statement on the nved for ths
balanced and efficient eonduct of all
phases of the hearing process. The -
Commissian appreciates the many
difficultiea faced by its boards in
conducting thease contsntious and
complex proceedings. By and large, the
boards have performed very well. Tais
document iz intended to deal with
problems not primarily of the boards’
own meking. Howaver, the boards will
play an Important sole in rasolving such
difficulties.

Individual adjudicatory boards ars
encouraged to expedite the hearing
proceza by using those managemart
methods alreedy contained in Part 2 of
the Commissjor’s Rules and
Regulations. The Commiasion wishes to
emphasize though that, In expediting the
hearings, the bosed should enawee that
the hearings 2rz {air, 2nd prcducz =
tacord which laads to high quality
decisions thal sdegueizly protact the
public health and s2feiy end tha
envizcazsnt

Vizzeallyall of the precedoral deviess
floguessa i thin Biatoment ave cnarealhy
baoiog employed by Stieg beasdo to
yarging dagreea Tho Comymiosien’s
rzampEeais of thy vas of 2uch tealn b
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cansidered &2t izslucive, bt 2atharany
tobe esmoidesad (Husbatvo of thy
getiozg that gan be taken by individent
L. Gomorat Galdaren
The Commmiseinn'a Rulex of Practice
provida the boasd Wiltah suhstantial
autharity to regniate hearing proceduges.,
In the 2=} analysis, the actions,
consisent vsith spplicable rulzs, which
may be iakan to condust an efficfent
he=ering are Bmitad primarily by the
good senes, judgmest, end managerial
ekilly of 8 presiding boasd whizh {s
dedicated to saeing that the process
moves along at en expeditious pace,
consiatant with the demands of falrnege,
Falrness to all lavolved in NRC's

adjudicatary procedures requires that
every participant fulfill the obligations
impoaed by and in accordance with
applicable law and Commirsion
regulationa. While a board should
endeavor to conduct the proceedingin 8
renner that takes account of the special
circumstances faced by any participant,
the fact that a party may have peraonal
or other obligations or possess fewer
resources then others to devote to the .
proceeding does not r=lieve that party of
its heering obligations. When &
participant fails to mee? its obligations,
a board should consider the imposition
of sanctions against the offending party.
A spectrum of sanctions from miner to
severe is available to the bbarda ta
esgist in the mapagementof .
proceedings. For exampls, the boarda
could warn the offending perty that such
conduct will pot be tolerated in the
mﬁh;e‘dlng tz,r] ?ha:i h o
0 party, deny the right to crose-
examine or presest evidence, dismiss
one or more of the party’s contentions,
impose appropriate sanctions on
counsel for a party, or, in severs ceses,
dismiss the party from thee proceeding.
In selecting a sanction, boards should
consider the reletive importance of the
unmet obligatian, jts potential for harm
10 other parties or the orderly conduct of
the proceeding. wheather its occurrencs
iz an isolated incident ora partof &
patiern or belvior, the importance of
the safety or envirorrmental concerns
raised by the party, end all of the
circumstanees. Boards sheuld attempt to

tailor sanefions lo mikigate the horm
caused by the fallesz of e to EAI6IT
its obligations and bring about hinproved

futere canplidnse, At ar eady stagein:
the proszeding, e board choeld make el
parties aware of e Commission's
paliciea in this reprd,

When tha NEC otaff is repponaible for
the deley of & procoeding the. Chist
Administrative fudge, Atomis Safeiy
and Lizenaing Bozud Paza), should
infnwm the Exseztive Disestos fos
Operaticen, Fhe Excrottve Disecior for

ezotiers vil} appzice the Commalzaien
i vriting of slrnificent dalayo and
provide 2» esrplonative The decement
will beservedon et partiento e
proceeding and the boced,
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I SpedBs Culdorzs
A Tima

The Commisaion expects licensiag
boards to sat a=rl adkars to reassmable
schedules fer procesdirgs. The Boazds
are advisad to satisfy thamaslues that
tha 10 CFR 2711 “good ceuze” elapdard
for adjusting imey fixed by the Board op
prescribed by Part 2 bas actually been

-mat before granting am extersion of

ti:ne: Requests for en extension of ims.
should generally be in writing and
should be received by the Board well
befors the ima specified expires,

B. Consolidatzd lntarvancsa

In accordance with 10 CFR Z715q,
{nterverors shounld be consslidated end
a lead intervenor designated who has
“subgiantislly the same intzrest that
may be afiected by tha procesdings and
who raise[s] substantially tha same
questions. . . . Obviously, no
consclidation should be ordzred that
would prejudice the rights of any
interveror.

~ Howeuer, conzonaznt whh'that

conditicn, single, leed Intzrvenars
should be deaignated to present

- evidence, to conduct cross-z:mmination,

to submeit briefs, and te propose findings
of fact, conclusions of law, and
argument. Where such consolidation has
taken place, those functions should not
be performed by other intervenors
except npon & showing of prejudice to
such other intervenors’ interest or upon
a showing to the satisfaction of the
board thai the record would otherwise
be inccanplete.

C. Negotiation -

Thbe parties should be encouraged to
negotiate at all times prior to and during
tke hearing to rescive contentions, settle
procedursal disputes, and better define
lsgaes. Negotiations should be
monitored by Lhe board throngh writien
rerorts. prehearing conferences, and.
telephone canferences, but the boards
shoold pot becorse’ divectly involved in
the negotintions themaslves.

D. Boazé Mheagzens of Risvoszig

The purposz ot discsreryinte
expedite bearings by the discliosare of
information i the posssesfon of the-
parties vehicit fr tur the gobjszt -
matter irmalvsd iz the prozesdng vo
that isousr may be narrovred stipulated
or oliminste® end sothat evidence tobs
preasnted et bearingcars be gtipdated
orothermbe hnited tz that whickis -
relevant The Conmission Iz concernyd
that the number of interrogatarios
served in some caes may place an
wcue burdim o the partfss
particdardy the [IRC stel ard sy, o e
conoequsace, deloy thestexrof the
bearlaz without reduciag the seone o7
the lanstk of the-hearinz

The Comrrieclon belizvepthar o
bensifte povr obtefass by thaospef

tarrogatostes evnld genzally b
obfatnad by uekep e solieemumberad
beticr fosaisid Interrogstodsr end o
conaldering pwpocﬁ sulzwbich
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would it the aumber o3 .
Interregaterier a pusty coulF iRy ohsanmt
a ruling by the Board that e greater

"number of intorregaterizs i ustifeE

Pending g Comminisn dechsbom o the
proposed ruls; the Boards are rerind2d

" that they rmay limit the member of

Interrogstories in eccordancs with the
Conmizaton's rales.

Accordingly, the baards should
manags amd supervize all dizzovery
including ot enly the injtied docorery
direetly following edmiszion of
contentions, but also eny discorery o
conducted thereafter, Tha Commmiosion
agaimrendorsas tha policy of volantory
dizcovery, and ensmrzgey the boards
in consultation witd e pates; to
esteblioh ime fremes {0z the-completion-
of both yoluntery end rvolomary
discsvery. Each individual bosrd akell
determine the metbod by whick it
supezvises the-dlecovery presesa
Posaible methode tnddude, but azo mo)
limites to, written: reports from the
parties, telephene’conferenca calle, and
statno report confersaces cxr the record.
In virtuaﬁ'y all fnatznces, individas?
boards should scheduls an initial
conference with thepazties to set a.
general discovery sehedule fmariately
after cantentions-have beer admitted,

E. Settlement Confersnca

Licensing heardy are eacourazed to
hold seltlement comfsrances with the
parties. Such cauferencaa ste te sasve
the purpose of r2solving asmany
contentiona s posathle by negetiation.
The conferencais Intended tot (a) bave
the parties ident{y those esnlenticns oo
longer considered valid oz ircoostant by
their sponsaras eresalbof informetion

" gensreted thosvgh diazouens 2o that

such esgfartiers san be slimivalyrdl frogo:
the procaading emd (B} to bavgithe-
pestisspagalizin o resoludies, waeresee
possibie, of all @ pord of anp contenam
still held valid amd Inportemt. Ther
setiiewes) canfeacmsoianch intand=din
replaceiba canforenees
provided by 19 CFR 2500 ;28 2355,

F. Toely Rufiher o Prefoericg
Mattere

timely mlings
particulée, rullage abould be bigred oz
cruciel e patentially dianaeitive fasues
8t the eezlisgtpeactienblzjunaturs in the
procasding. Such millnpa.mag sliminata
tha noed to ¥djntizateons-armezs
subsidiary lsanas Asy zuling whiz®
would afizct the scops of an avidaniaz:

Tosaniatiemsehonld ba readesediwall

afora ik pracantatian In guaatiar,
Rulinze empracadizal mottara i, .
ragulata t8a coisoe of tha hassing shonld,
clos b randased eacln '

If o olgnifizcantlegal o3 policy quaston
i preosnted on which Commizaler
guidsaca inpsedad, abeasd shoyld
prompily relzz ez cartlly the matizz i
tha Atomic Safetp aad [iZenaing Apponl
Boced ¢z tha Comemiarier. A buazsd
sheuld exomise ls. best judzmant to o5
to entcinats emeciat lsezs whizh may
raquizs sush eubdanes go thot thy



1@fzrence oo cartifizaticn can be mads
end theresponaag raceived withont
boldicg up:ths proceeding.
G. Summasy Disposition
. 1z exsr=ising its anthesity laxegulate
the couraz of a hearing, the boazdn
shauld encourage the partae to Invcke
the surmmary dispoeition procedurs on
issues where therg {2 no gemuine lasue of
material fact oo thet evidentiary hearing
tiree i3 nod umsnacagasrily devctad to.
such Isauem.
B Triat Byiefa Prefiled Testémary
Outlines ang Cross-Examiraticn Plar
All ar ery combination of these
devices should be required at the
disczetion of the board fo expedite the
orderly presentation by each party of its
case. The Commissicn believes that
& cas-examinstion plans, which ars te
be submitted to the bosrd alone, would
be of benefit in most proceedings. Each
board mnst decide which device o
devices would bs most fruitful in
managing or expediting its proceeding
by limiting imnecessary direet-oral
{estimony and cross-sxaminetian.
1 Combining Rebuttal and Surrebuttal
Testimony
For pacticular; kighly techeical lsones,
baards are epcozaged durimg sebruttal
apst surrebrattal to puk eprasizg
witnsssss on tha siend at the samstime

A 1010.CFR Perd 2 exsplixitly seen

thas a besrd may Eodiselpful to take
expert lestimanys framy witnessas o g
rounditahlabosia aBiex tha receipt im
evidenca ed prepared tastimeon.

J. Fifing of Propo=ed) Fierdfge of Faz?
and Concrusions eff Earr
Mmhif 4 ‘img&

azt an
cortinsicua cf !aueozluuea«whhb they
have raised. The boasrds, i their
discretion, may zafuse to ruls oran
jasue In their initial decision if the party
ralsing the issue has not filsd proposed
findinga of fact and conclusicns.of laws

X. Initial Dacisions

Licensing procestiings vary grestly in
the difficulty end complexity of sques to
be dacided, the number of suclrissues,
ped the sizy of the pecord compiled.
These factora bsar on the length of tim3
it will take the boards to lssug laitial
daciaions, The Commisaion expects that
‘daecisiona not only will continus to be
{2z and thorcugh; but eles that
dacisions will sade as soon en
prectizable after the gubmiasslom of
propooed findings of fact.end
eoelwtonmoflawn

Agsordingly, the Chisf Adminisirative
judze of the Atomic Safsty end
Liczaoing Ecerdt Panet should scheduls
b brard stsazrerts go thet ofter the
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secord Bas Been completed individeal
Administratire Judges are frexto writz
initi=} decisioms arr thosz applicaicns
where construction hea bezn completed.
Isgnance of such decisions chould take
precedence ovar stherreoponsibilfties.

V. Concluatan

This slatement on sdjirlizationfs in
supportattha C&%nl:;izaitzn’aeﬁmt ta
complatopera cense procesdings,
conductedin & thazongh-and:faiz
manaer; before the end of conetmetion,
As wehese roted, that process keznot,
in tkie pazt, extended beyond camplation
of plant construction. Because of the

-considerable Hma that tha staff h=d to

spend on developing and cerrying cut
salety improvementy at operating
reactore during.1979-1080 In the wake
of the Three Mile Ialand: accident, this
histericsl situaticn hea been distnpted.
Toreestablish {8 on & relieble basia
requires chenges in the ggency revievs
and beazing process, same of vahick arz
the sublect of this stetemrent. -

As afionl matiers; the Commiasiea
cbearves thak iz ideal cieuinytances
opentinglicense proceadings ahanldinot
bear the burden of 1ssues that ours do
now. Improvement on this scare
depends o more complete agency
review and decision at the construction
permit stage, That in turn dependson &
change In industrial practice: submittal
of a more nearly complete dezign by the
applicant at the construction permit
stage, With this chrange operating
license reviews and public proceedings
could be limited essentially to whether
the facility in question was constructed
in accordance with the detailed design
approved for construction 'and whether
significant developmests after the date
of the construction permit required
modifications is the plant. -

Daled at Washington, D.C., this 20th day of
May 1981, :

For the Commission. ’
Samuol J. Chilk,

Secretary of the Commission.

46 FR 47906
Published 8/30/81

Statement of Policy on Issuance of
Uncontested Fuel Leading and Low
Power Testing Operating Licenses

AcENEY: Nuclear Regulatory
Commission.
ACTIOH: Stalement of Policy.

summARY: In October 1979 the
Commission suspended its policy that
permitted the issuance of nuclear power
reactor construction permits and
opereting licenses by the staff in
uncontested cases and directed that no
such permils or Jicenses could be issusd
except upon prior review by the
Commission itself. 44 FR 58559 (October
10, 1979). In the past months, the
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Commission has revised those
procedures in 8 way designed to
improve the licensing process. 46 FR
28627 (May 28, 1981). In this issue of the
Federal Register, the Commission is
publishing final rules which retain to the
Commission itself the decision of

“swhether or nol an applicant will be

granted authority for commercial
operation, i.e., full power operation.
These final rules will permit fuel loading
and low power (up to 5 percent of rated
power) lesting to be sutharized by the
Director of Nuclear Reactor Regulation
afler a favorable decision by a Licensing
Board in a conlested case. This
Statemen! announces the Commission’s
intention that in future uncontested
cases [ull power operation will be
authorized by the Commission.
However, in such cases, the Director
shall authorize fuel loading and low
power testing without the need to obtain
prior Commission approval.

Daled at Washington, D.C. this 24th day of
September, 1981.

For the Nuclear Regulalory Commission.
Samuel ). Chilk,
Secrelary of the Commission.

49 FR 36032
Published 8/13/84

Statement of Policy; lnves;tlgallons,
Inspections, and Adjudicalory
Procaedings

On August 5, 1983, the Commission set
forth interim procedures for handling
conflicis between the NRC's
responsibility to disclose information to
adjudicatory boerds end parties, and the
NRC's need o protect investigative
materia] from premature public
disclosure. “Statement of Policy—
Investigstions snd Adjudicetory
Proceedings,” 48 FR 36358 {August 10,
1083). . _

Those interim procedures called for
the NRC staff or Office of Investigations
(O1), when it felt disclosure of
informetion to an adjudicatory board

. was required but that unrestricted

disclosure could compromise an
Inspection or Investigation, to present
the information and its concerns about
disclosure to the board /n camera,
without dizclosure of the substence of
the information to the other perties. A
boeard decision to disclose the
information to the parlles was
appealable to the Commission, and the
board was not to order disclosure until
the Commission eddressad the matter.
‘That Statemant of Policy was to
remain In effect until the Commission
racelved and took action on the
recommendations of en intemnal NRC
task force established to develop
guidslines for reconciling these conflicts
in individual cases. The Commission in
that Statzment also requested (fublic
comments on the propriety en
desirability of ex parte in camera
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presentation of information to 2 board,
end suggestions for any beiier
alernatives,

The Tezk Forcz submitt=d its report to
the Commlazion on December 30, 1983,
A copy of that report will be placed in
the Commission's Public Document
Room. The Taek Force approved the
principlea discuzoed in the
Commission's earlier Statement of
Policy, and made several
recommendations intended to define
spacificelly the responsibilities of the
boards, the staff, and O1 in presenting
disclosura {asues for resolution.

‘The Task Force recommended that the
fina) Policy Statement explein that full
disclosure of materisl information to
adjudicatory boards and the parties Is
the general rule, but that some conflicts
between the duty to disclose and the
nesd to protect information will be
inevitable. The Task Force further
recommended that fesues regarding
disclosure to the parties be Initially
determined by the adjudicatory boards
with provision for expedited appellate
raview, and that procedures for the
resolution of such conflicts be
established by rule. Finally, the Task
Force suggested that existing board
notification procedures should remain
unafiected by the Policy Statement. and
that those procedures and Commission
guidelines for disclosure of information
concerning investigations and
inspections should epply to all NRC
offices. Those recommendations have
been incorporated in this Statement.

In addition, two comments were
submitted by membera of the public.

One commenter stated that the
withholding of information from public
disclosure should be confined to the
minimum essential to avoid
compromising enforcement actions, and
that epproprizate representatives of each
perty should be allowed to participate
under suitable proteciive orders in any
in camero proceeding except in the most
exceptional cases.

The other commenter maintained that
an in camera presentation 1o the board
with only one party present is
undesirable and violates the ex parts
rule. That commenter suggested an
alternative of having the attorneys or
authorized representatives of parties

who have signed a protective agreement
present sl any in comera presentation,
with eppropriate sanctions for violating
the protective agreement.?

The Commission, aiter considering
these comments and the report of the
Task Force, has decided that it would be
appropriate, in order to better explain
the Commission's policy in this area, to

s Eoth commenta alao includad sugg=aticns
sz3arding matters tzyond tha scope of thia Folicy
Statement, which Is csnzared only with
aatablishing 2 precedurs 1o handle coaflicis
b21waan tha duty fo disclass information o ths
teards and parties and the azed o protest thot
informatica. For inatanca, ona guggesticn was lha!
1he FRC impeae o mot? stingent standard i
Jeciding whather informalion warranto o bzard
nntificatien, Ancther izcemmundad that the iIMT
improua the quality of ita Investizaticns.
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provide the following explanation of the
conflict between the duty lo disclose
investigation er inapection informaticn
1c the boerds end perties and the need
1o protect that information:
All parties In NRC adjudicatory

roceedings, including the NRC stafi,
nave a duty to diaclose to the boarda
“and cther parties all new information
they ecquire which fo considered
material and relevant to any issusin
controversy in the proceeding. Such
disclogure is required to allow full
resolution of all issues in the proceeding.
‘The Commiasion expects ell NRC officas
1o utilize procedures which will assure
prompt and appropriate action to fulfill
this rzaponsibility.

However, the Commiss{on recognizza
that there may be conflicts between this
responsibility to provide the boerds and
parties with information and an
investigating or inspecting office's need
to avoid public disclosure for either or
both of two reasons: (2) To avoid
compromising an ongoing investigation
or inspection; and (2) to protec)
confidential sources. The importance of
protecting information for either of these
reasons can In appropriale
circumstances be as grest as the

importance of disclosing the information

10 the boards and parties.

With regard to the first reason,
avoiding compromise of an investigation
or inspection, it ia important to informed
licensing decisions that NRC Inspections
and investigationa ars conducted so that
all relevant information Is gethered for
appropriate evaluation. Release of
investigative material to the subject of
an investigation before the completion
of the investigation could adversely
affect the NRC's ability to complete that
inveatigetion fully and adequately. The.
subject, upon discoving what evidence
the NRC had already acquired and the
direction being taken by the NRC
investigation, might attempt to alier or
limit the direction or the nature or
evailability of further statements or
evidence, and prevent NRC from
learning the facta. The fatlure to
ascertain all relevent facts could itself
result in the NRC making an uninformed
licensing decision. However, the need to
protect information developed in
investigations or inspections usually
ends oncz the investigation or
inspection i3 completed and evaluated
for possible enforcement action.

The second reason for not disclosing
investigetive material—to protect
confidential sources—has 8 different
basis. Individuala sometimes present
safety concerns to the NRC only after
being a3sured that their individual
jdantity wil] be kep! confidential. This

desire for confidentially may arise for a

number of reesons, including the
possibility of haressment and
rztalistion. Confidential sources ars a
valuable asset to NRC inspactions and
investigations. Relsasing nemes to the
parties in an adjudication afier ,
promising confidentially 1o sources

. PS-Cil-4

would ba datrimental to the NRC's
overall inspection and kvestigation
activities bacausa other fndividuals may
be reluctant to bring informaticn to the
NRC. Howevez, the nzed to protect
confidantial pources doss not end when
the investigation or inspection s
completed and evaluated for peasibla
enforcemant action. :

By thia Palicy Statement, the
Commission I not attempting to resolve
the conflict that may etlse in each case
betwszen the duty to disclose '
information to the boerds and parties
and the peed to protect that information
or its ecurca. Ths resolation of actusl
conflicls must be decided on the merits
of each individual case. However, the
Commirsion does note that a3 2 general
rule it favars full disclogure to the
boards and parties, that information
should be protected only when
necessary, end that eny limits on
disclosure to the parties should be
limited in'both scope and duration to the
minimum neceasary to achieve the
purposes of the non-disclosare policy.

‘The purpose of this Policy Statement
is 1o establish a procedure by which the
conflicis can be resolved. The Policy
Statement takes over once a
delermination hag been made, under
established board notification .
procedures, that information should be
discloged to the boards and public, but
OI or staff belizves that the information
should be protected. In those cases the
Commission has decided that the only
workable solution to protect both
interests s to provide for an in comera
presentation to the board by the NRC
staff or O1, with no party present. Any
other procedure could defeat the
purpose of non-diaclosure and might
actually inhibit the acquisition of
information critical to decisions.
Allowing the other parties or their.
representatives to be presentinall
cases, even under a profective order,
could breach promises of confidentiality
or allow the subject of en investigation
fo prematurely acquire information
about the investigation. We note in this
regard the difficulties of sttempting to
prevent a party's representative from
talking to his client sbout the relevance
of the information and how to respond
to 11, even under & prolective order. -

‘The Commissian believes thet the
boards, using the procedures established
in this Policy Statzment, can resolve
most potential disclosure conflicts once
they have been edvised of the nature of
the information involved, the status of .
the Inspection or investigation, and the
projected time for its completion. In
many of the cases when the procedures
in this Policy Statement ere triggered by
a concern for premature public ’
disclosure, it may be possible for boards
to provide foz the timely consideration
of relevant matiers darived from
Investigations and inapactions through
the daferral or rescheduling of lssues for
bearing. Ia other instances, the boards

“may be oble to recolve the conflict by

plasing limitations en th2 acops of
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sensitive information is the protection
of the confidential source. It is cssential
that the investigating and prosacuting
parties know the identityofa

confidential sourcs to physically protect

the source during the course of
investigative activities and to prevent
compromising the source's identity
through some inadvertent action by ons
of the outside investigators aor
prosecutars. Because it is inappropriate
for a source to know the investigative or
prosecutorial activities, strategies, or
tactics, it is also inappropriate to notify
the source that his or her identity is
being shared.

4. Circumstances Under Which
Confidentiality May Be Revoked

A decision to'revoke a grant of
confidentiality can only be made by (1)
the Commission, (2) the EDO, or (3) the
Director, OI. However, the Commission
emphasizes that a grant of -
confidentiality will be revoked only in
the most extreme cases. Generally,
confidentiality will be revoked only
when a confidential source personally
takes some action so inconsistent with
the grant of confidentiality that the
action overrides the purpose behind the
confidentiality, For instance, this can
happen when the source discloses
information in a public forum that

reveals his or her status as a confidential

soutce or when he or she has

intentionally provided false information

to the NRC. Before revoking
confidentiality, the Commission will

attempt to notify the confidential source

of its intent and provide the individual
an opportunity to explain why their
identity should not be disclosed.

5. Withdrawal of Confidentiality

The NRC official granting
confidentiality may withdraw
confidentiality without further approval

if the confidential source has made such
a request in writing and the NRC official
has confirmed that the requesting

individual is the same person who was
granted confidentiality.

6. Conclusion

The Commission visws protecting the
identity of allegers and cornfidential
sources as an important adjunct to
investigative and inspection programs.
Therefore, the Commission places groat
emphasis on protecting the idsntity of
individuals who bring safety concerns
to the NRC. However, the Commission
recognizes there ars limited
circumstances when the identity of an
alleger or confidential sourcs will bs
divulgod outside the MRC. In these
circumstances the Commissicn will
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attermapt to limit disclosurs to the extent
possible.

Dated at Rockville, MD, this 17th day of
May, 19986. :

For the Nuclear Regulatory Commission.
John C. #Hoyle,
Secretory of the Commission.
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Policy on Conduct Of Adjudicatory
Proceedings; Policy Statement

AGENCY: Nuclear Regulstory
Commission.
ACTION: Policy statement: update,

SUMMARY: The Nuclear Regulatory
Commission (Commission) has
reassessed and updated its policy on ths
conduct of edjudicatory proceedings in -
view of the potential institution of a
number of proceedings in the next few
years to consider applications to rensw
reactor operating licenses, to reflect
restructuring in the electric utility
industry, and to license waste storage
facilities.

DATES: This policy statement is effective
cn August 5, 1998, while comments are
being received. Comments are due on or
before October 5, 1998.

ADDARESSES: Send written comments to:

The Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, ATTN:
Rulemakings and Adjudications Staff.
Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland,
betwesn 7:45 am and 4:15 pm, Federal
workdays. Copies of cornments received
mey be examined at the NRC Public
Documsnt Room, 2120 L Strest, NW,
[Lower Lsvsl), Washington, DC.

FOR FURTHER INFORKATION COMTACT:
Ecbert rd, Weisman, Litigation Attorney,
1J.3. IMucleer Regulatory Commission,
Wsagkingtse, DC 20558, (301) 415-1696.

=
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Statement of Policy on Conduct of
Adjudicatory Proceedings

(CLI-98-12]
L Introduction

As part of broader efforts to improve
the effectiveness of the agency’s
programs and processes, the
Commission has critically reassessed its
practices and procedurss for conducting
adjudicatory proceedings within the
framework of its existing Rules of
Practice in 10 CFR Part 2, primarily
Subpart G. With the potential institution
of a number of proceedings in the next
few years to consider applications to
renew reactor operating licenses, to
reflect restructuring in the electric
utility industry, and to license waste
storage facilities, such assessment is
perticulerly appropriate to ensurs that
agency proceedings are conducted
efficiently and focus on issues germane
to the proposed actions under
considersation. In its review, the
Commission has considered its existing
policies and rules governing
adjudicatory proceedings, recent
experience and criticism of agency
proceedings, and innovative techniques
used by our own hearing boards an
presiding officers and by other

‘tribunals. Although current rules and

policles provide means to achieve &
prompt and fair resolution of
proceedings, the Commission is
directing its hearing boards-and
presiding officers to employ certaln
measures described In this policy
statemnent to ensure the efficient
conduct of proceedings. :

The Commission continues to endorse
the guidance in its current policy,
issued in 1981, on the conduct of
adjudicatory proceedings. Statement of
Policy on Conduct of Licensing
Proceedings, CLI-81-8,13 NRC 452
(May 20, 1881); 46 FR 28533 (May 27,
1981). The 1981 policy statement -
provided guidance'to the Atomic Safety
and Licensing Boards (licensing boards)
on the use of tools, such as the
establishment and adherence to
reasonable schedules and discovery
management, intended to reduce the
time for completing licensing
Eroceedings while ensuring that

sarings were fair and produced
edequate records. Now, as then, the
Commission’s objectives are to provide
a fair hearing dpmcess. to avoid
unnecessary delays in the NRC's review
end hearing processes, and to produce
en informed edjudicatory record that
supports agency decision making on
matters related to the NRC's
responsibilities for protecting public
health and sefety, the common dsfense
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and security, and the environment. In
this context, the opportunity for hearing
should.be a meaningful one that focuses
on genuine issues and real disputes
regarding agency actions subject to
adjudication. By the same token,
however, applicants for a licenss are
also entitled to a prompt resolution of
disputes concerning their applications.

e Commiission emphasizes its
expectation that the boards will enforce
adhererice to the hearing procedures set
forth in the Commission’s Rules of
Practice in 10 CFR Part 2, as interpreted
by the Commission. In addition, the -
Commission has identified certain * .
specific approaches for its boards to, .
consider implementing in individual
proceedings, if appropriate, to reduce
the time for completing licensing and
other proceedings. The measures”
suggested in this policy statement can
be accomplished within the framework
of the Commission's existing Rules of
Practice. The Commission may.consider
further chenges 1o the Rules of Practice
as appropriate to enable additional
improvements to the adjudicatory
process.

11. Specific Guidance

Current adjudicatory procedures and.
_policies provide a latitude to the
Commission, its licensing boards and
presiding officers to instill discipline in
the hearing process and ensure a prompt
yet fair resolution of contested issues in
adjudicatory proceedings. In thé 1981
policy statement, the Commission
encouraged licensing boardstouse a
number of techniques for effective case -
management including: setting - -
reasonable schedules for proceedings;
consolidating parties; encouraging
negotiation and settlement conferences;
carefully managing and supervising
discovery; issuing timely rulings on
prehearing matters; requiring trial briefs,
pre-filed testimony, and cross-
examination plans; and Issuing initial
decisions as soon s practicable after the
parties file proposed findings of fact and
conclusions of law, Licensing boards
and presiding officers in current NRC
adjudications use many of thess
techniques, and should continue to do
s0. :
As set forth below, the Commission
has identified several of these
techniques, as applied in the context of
the current Rules of Practice in 10 CFR
Part 2, as well as variations in procedurse
permitted under the current Rules of
Practice that licensing boards should
a{Jply to proceedings. The Commission
also intends.to exercise its inherent
supervisory authority, including its
power to assume part or sll of the
functions of the presiding officerin &
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given adjudication, as appropriats in the
context of a particular proceeding. See,
e.g., Public Service Co. of New
Hampshire (Seabrook Station, Units 1
and 2), CLI-80-3, 31 NRC 219, 229
(1990). The Commission intends te
promiptly respond to adjudicatory
matters placed before it, and such
matters should ordinarily take priority
over other actions before the
Commissioners.

1. Hearing Schedules

The Comrmission expscts licensing
boards to esteblish schedules for
promptly deciding the issues before
them, with due regerd to the complexity
_of the contested issues and the interests
of the parties. The Commission’s
regulations in 10 CFR 2.718 provide
licensing boards &ll powers necessary to
regulats the course of procsedings,

- including ths euthority to set schedules,
‘resolve discovery disputes, and take

other action appropriate to avoid delay.
Powers granted undsr §2.718 are
sufficlent for licensing boards to control
the supplementation of petitions for
leave to intervene or requests for
hearing, the filing of contentiors,
discovery, dispositive motions,
hearings, and the submission of findings
of fact and conclusions of law.

Many provisions in Part 2 establish
schedules for verious filings, which can
be varied “as otherwise ordered by the
presiding officer.’’ Boards should
exercise their authority under these
options and 10 CFR 2.718 to shorten the
filing and response timss set forth in the
regulations to the extent practical in a
specific proceeding. In addition, where
such latitude is not explicitly afforded.
as well as in instances in which
sequential (rather than simultanecus)
filings are provided for, boards should
explora with the parties ell reasonable
approaches to reducs response times
and to provide for simultansous filing of
documents.

Although current regulations do not
specifically address service by
electronic mesns, licensing boards, as
they have in other procesdings, should
establish procedures for elsctronic filing
with appropriate filing desdlines, unless
doing so would significantly deprive a
party of an opportunity to participats
meaningfully in ths procseding. Other
expedited forms of service of documents
in proceedings may elso bs appropriata.
The Commission encoursgss the
licensing boards to consider the vae of
new technologies tc expedits
procesdings as thoss technolcgizs
becoms available.
Boards should for

& motion will likely substantially reducs
the number of issues to be decided, or
otherwise expedite the proceeding. In
addition, any evidentiary heering
should not commence before
cormnplation of the staif’s Safety
Evaluation Raport (SER) or Final
Environments! Statement (FES)
regarding an application, unless the
presiding officsr finds that beginning
earlier, e.g., by starting the hearing with
respect to safety issues prior to issuance
of &e SER, will indeed expsdite the
procseding, teking into eccount ths
effect of going forward on the staif’s
ability to complete its evaluationsin a
timely manner. Boards are strongly
encouraged to expedits the issuance of
interlocutory rulings. The Commission
further strongly encourages presiding
officers to issue decisions within 60
days after the parties file the last
pleadings permitted by the board's
schedule for the procesding. o

Appointment of édditional presiding
officers or licsnsing boards to preside
over discrate issues simultaneously in &
proceeding bes the potential to expedits
the procsss, and the Chisf =
Administrative Judge of the Atemic
Safety and Licsnsing Board Pane)]
(ASLBP) should consider this measure
under appropriate cirzcumstencss. In -
doing so, howsver, the Commission
expects the Chief Administrative Judge
to exercise the authority.to establish
multiple boards only if: {1) the
procesding involves discrateand
severable issues; (2) the issuss can be -
mors expeditiously handled by multiple
boards than by & single board; and (3)
the multiple boards can conduct the
proceeding in & manner that willmot
unduly burden the parties, Private Fuel
Storage, L.L.C. (Private Fuel Storage
Facility), CLI-98-7,47 NRC ____ %1998).

The Commission itseli may set -
milestones for the completion of
proceedings. If the Commission sets
milestones in a particular proceeding
end the board determines thatany . -
single milestone could be missed by
more thefl 30 days, the licensing board
must promptly so inform the :
Commission in writing. The board
should explain why the milestone .
cennot be met end what measures-the
board will take insofar es is possibls to
restors the procesding to the overall

s,

sched

2, Pariies’ Obligations

Although ths Commission expects its
licensing boards to sst and adhsre to
reesonebls schadules for the varlous
steps in the hsaring process, the
Commission recognizes that the boards
wrill b2 unabls to echieve the objectives
=i itiz policy stztement unless the




partiés satisfy their obligations. The
parties to a proceeding, therefore, are
expected to adhere to the time frames .
specified in the Rules of Practice in 10
CFR Part 2 for filing and the scheduling
ordersin the proceeding. As set forth in
the 1981 policy statement, the licensing
boards are expected to take appropriate
actions to enforce compliancs wi
these schedules. The Commission, of
courss, recognizes that the boards may
grant extensions of time under some
circumstances, but this should be done
only when warranted by unavoidable
and extreme circumstances. .
Parties are also obligated In their
filings before the board and the
Commission to ensure that their
arguments and assertions are supported
by appropriate anid accurate references
to legal authority and factual basis,
including, as appropriate, citation to the
record, Failure ta do so may result in
material being stricken from the record
or, in extreme circumstances, in a party
being dismissed. )

3. Contérgtz’ons

Currently, In proceedings governed by
the provisions of Subpart G, 10 CFR
2.714(b)(2)(iii) requires that a petitioner
for intervention shall provide sufficient
‘information to show tgat agenuine
dispute exists with the applicant on a
material issue of Jaw or fact. 1 The,
Commission has stated that & board may
gppropristely view a petitioner’s
support for its contention in a light that
{s favorable to.the petitioner, but the
board cannot do sorlt)i-ignoring the
requirements set forth in §2.714(b)(2).
Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2,
and 3), CL1-01-12, 34 NRC 149, 155
(1991). The Commission re-emphasizes
that licensing boards should.continue to
require.adherence to § 2.714(b)(2), end
‘that the burden of coming forward with
admissible contentions is on their
proponent. A contention's proponent,
not the licensing board, s responsible
for formulating the contention and
‘providing thé necessary information to
satisfy the basis requirement for the
admission of contentions in 10 CFR
2.714(b)(2}. The scope of a procesding,
-and, as a consequencs, the scope of .
contentions that may be admittad, is
limited by the nature of the application
and pertinent Commission regulations.

. For exarnpls, with respect to license

VUTA) the contentlon filing stagsl,) the factua)
support necessary to show that a genuine dispute
s::Fsts nesd not be in affidavit or formal evidsntiary
form end need not be of the quality necessary to -
withstand a summary.dispesition motion." Rules of
Practice for Domestic Licensing Procsadings—
Pro¢édurel Changes In the Hearlng Process, Final
Rule, 54 FR 33168, 33171 (Aug. 11, 1989).
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renewal, under the governing
regulations in 10 CFR Part 54, the
review of license renswal applications
is confined to matters relevant to the
extended period of operation requested
by the applicant. The safety review is
limited to the plant systems, structures,
and components (as delineated in 10
CFR 54.4) that will require an aging
management review for the period of
extended operation or are subject to an
evaluation of time-limited aging
analyses. See 10 CFR 54.21(a) and {c),
54,29, and 54.30, In eddition, the review
of environmental {ssues is limited by

. rule by the generic findings in NUREG—

1427, “Generic Environmental Impact
Statement (GEIS) for License Renewal of
Nuclear Plants.” See 10 CFR 55.71(d)
and 51.95(c). ) .

Under the Commission’s Rules of
Practice, a licensing board may consider
matters on its motion only where it
finds that & serious safsty,
environmental, or common defense and
security matter exists. 10 CFR 2,760a.
Such suthority is to be exsrcised only in
extraordinary circumstances. If a board
decides to raise inatters on its own
initiative, a copy of its ruling, setting
forth in general terms its reasons, must
be transmitted to the Commission and
the General Counsel. Texas Utilities
Generating Co. (Comanche Psak Stearn
Electric Station, Units 1 and 2), CLI-81~
24, 14 NRC 614 (1981). The board may
not proceed further with sua sponte
issues absent the Commission’s
approval. The scope of a particular -
proceeding is limited to the scope of the
admitted contentions and any issues the
Commission authorizes.the.board to
ralse sua sponte.

Currently, 10 CFR 2.714a allows a
party to appeal a ruling on contentions
only if (a) the order wholly denies a
petition for leave to intervene (i.e., the
order denies the petitioner's standing or
the admission of all of a petitioner's
contentions) or (b) a party other than the

stitioner alleges that & petition for
eave to intervene or & request for a
hearing should have been wholly

denied. Although the regulation reflects

the Commission’s general policy to

‘minimlze inteilocutory review, under

this practice, some nove! issues that

_could benefit from early Commission

review will not be presented to the
Commission. For example, matters of
first impression involving interpretation
of 10 CFR Part 54 may arise as the staff
and licensing board begin considering
applications for renewal of power
reactor operating licenses. Accordingly,
the Commission encourages the

licensing boards to refer rulings or
" esrtify questions on proposed

contentions involving noval issuss to

the Commission in accordance with 10
CFR 2.730(f) eerly in the pracseding. In
addition, boards &re encouraged to
certify novel legal or policy questions
related to admitted issues to the
Commission as early s possible in the
proceeding. The Commission may also
exercise its authority to direct
certification of such particular questions
under 10 CFR 2.718(i). The
Commission, however, will evaluste any
matter put before it to ensure that
interlocutory review is warranted.

4. Discovery Mancgement

Efficient mansgement of the pra-triel
discovery process is critical to the
overall progress of a proceeding.
Because a great deel of information on
a ]particular application is routinely
placed in the agency’s public document
rooms, Commission regulations slready
limit discovery agsinst the staff. See,
e.g.,10 CFR 2.720(h), 2.744. Under the
existing practice, however, the staff
frequently agrees to discovery without
waiving its rights to object to discovery
under the rules, and refers any

-discovery ren}uests it finds cbjectionatle

to the board lor resolution. This practics
remains acceptable,

Application in & particular case of
procedures similar to provisions in the
1993 emendments to Rule 26 of the
Federal Rules of Civil Procedure or
informal discovery can improve the
efficiency of the discovery process
among other parties. The 1993
amendments to Rule 26 provide, in pert,
that a party shell provide certain
information to other parties without
waiting for & discovery request. This
informstion includes the names and
addressss, if known, of individuals
likely to have discoverable information
relevant to disputed facts and copies or
descriptions, including location, of all
documents or tangible things in the
possession or control of the party that
are relevant to the disputed facts. The
Commission expects the licensing
boards to order similar disclosure (and
pertinent updates} if appropriate in the
circumstances of individual
procsedings. With regard to the staff,
such orders shall provide only that the
staff identify the witnesses whose
testimony the staff intends to present at
hearing. The licensing boards should
also consider requiring the parties to
specify the issues for which discovery is
necessery, if this may nerrow the issuss
requiring discovery,

pon the beard’s completion of
rulings on cantentions, ths staff will
esteblish a case file containing the
epplicetion and any smendments tc it,
end, as rslevant to the epplicstion, any
NRC raport and 2n7y corrsspondsencs
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between the applicant and the NRC.
Such a case file should be treated in the
same manner as a hearing file
established pursuant to 10 CFR 2.1231.
Accordingly, the staff should meke the
case file available to all parties and
should periodically update it.

Except for establishment of the case
file, generally the licensing board
should suspend discovery against the
staff until the staff issues its review
documents regarding the application.
Unless the presiding officer has found,
that starting discovery egainst the staff
before the staff’s review documents are
issued will expedite the hearing,
discovery against the staff on safety
issues may commence upon issuance of
the SER, end discovery on

environmental {ssues upon fssuance of .

the FES. Upon issuance of an SER or
FES regarding an application, and
consistent with such limitations as may
be'appropriate to protect propristary or
other properly withheld information,
the staff should update the case file to:
include the SER end FESend eny -
supporting documents relied upon in
the SER ar FES not already included in
the file. o

The foregoing procedurss should
allow the boards to set reasonable
bounds end schedules for any remaining
discovary,.e.g., by limiting the number
-of rounds of interrogatories or .
depositions or the time for completion
of discovery, and thereby reduce the
time spent in the prehearing stage of the
hearing process. In particular, the board
should allow only e single round of
discovery regarding admitted
contentions related to the SER or the
FES, and the discovery respective to
.each document should commence
shortly efter its issuance. '

Ifl. Conclusion

The Commission relterates its long-

standing commitment to the expeditious

completion of adjudicatory proceédings
while still ensuring that hearings are-fair
and produce an adequate record for
decision. The:Commission intends to
monitor its proceedings to ensure that
they are being concluded in a fair and
timely fashion. The Commission will
take action ir individual procesdings, es
appropriate, to provide guidance to the -
boards and parties and to decide issues
in the interest of a prompt and effective
resolution of the matters set for
adjudicetion.

Dated at Rockville, Maryland, this 28th day
of July, 1998, .
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For the Nuclear Regulatox"y Commission,
Annette Vietti-Cook, L
Assistant Secretary of the Commission.

67 FR 36920
Published 5/28/02
Effective 5/28/02

Enhancing Public Participation in NRC
Mestings; Policy Statement

AGENCY: Nuclear Regulatory
Commission. '

ACTION: Policy Statement.

summARY: The Nuclear Regulatory
Commission (NRC) is revising its public
meeting policy to enhance public
participation in NRC meetings. This
policy brings consistency to NRC public
meetings planned by headquarters and
regional staff by introducing a
categorization system whereby the
public can anticipate the level of
participation that will be provided for
during en upcoming meeting, The NRC
has identified three categories of public
meetings it convenes and has described
information availability and follow-up
effort associated with each meeting
category. Information such as agéndas,
background documents, and meeting
summaries will be available in ADAMS
and at NRC'’s web site for certain
categaries of meetings. The policy also
provides guidance on teleconferencing,
security, and other administrative issues
related to NRC staff-sponsored public
meetings. This revision is in response to
suggestions made by the public at a
meeting held in April, 2001, and to
fulfill the NRC's strategic goal of
increasing public confidence.

EFFECTIVE DATE: May 28, 2002,

FOR FURTHER IMFORMATION CONTACT:
Mindy Lendau or Ramin Assa, Office of
the Executive Director for Operations,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone:
(301) 415-8703 or (301) 415-8709
respectively.

PS-CN-20

Commission Policy Statement on Staff
Meetings Open to the Public

A. Purpose

The Nuclear Regulatory Commission
has had a formal policy regarding open
meetings since 1978 which has been
revised periodically, and most recently
on September 20, 2000. This paper
presents a revised policy that the
Nuclear Regulatory Commission (INRC)
will follow in opening meetings
between the agency staff and one or
more outside persons ta public
observation and participation. The
revised policy continues NRC's
longstanding practice of providing the
public with substantial information on
its activities and of conducting business
in an open manner, while balancing the
need for the NRC staff to exercise its
regulatory and safety responsibilities
without undue administrative burden.
The revised policy also sets forth a plan
for categorizing meeting types that will
provide a framework for enhancing
public participation. The public will be
notified of the category of the meeting,
and thereby the level of participation to
be anticipated, via the NRC's Public
Meeting Notice System on its web site.
Implementing guidance will be issued
to the NRC staff. This meeting policy is
a matter of NRC discretion and may be

departed from as circumstances warrant.

B. Definition

A public meeting is a planned, formal
encounter open to public observation
and participation between one or more

NRC staff members and one or more
external stakeholders, with the

. expressed intent of discussing

substantive issues that are directly
associated with the NRC's regulatory
and safety responsibilities. An external
stakeholder is any individual who is
not:

1. An NRC employee;

2. Under contract to the NRC;

3. Acting as an official consultant to
the NRC;

4. Acting as an official representative
of an agency of the executive,

legislative, or judicial branch of the U.S.

Government [except on.matters where
the agency is subject to NRC regulatory
oversight);

5. Acting as an official representative
of a foreign government; :

6. Acting as an officiel representative
of a State or local government or

Tribal official (except when specific
NRC licensing or regulatory matters are
discussed).

C. Applicability and Exemptions
1. This policy applies solely to MRC

staff-sponsored and conductad mestings




