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I.

INTRODUCTION

In accordance with 10 C.F.R. § 2.341(b)(3), Louisiana Energy Services, L.P.
("LES") herein responds in opposition to the petition for review filed on June 12, 2006 by
Nuclear Information and Resource Service and Public Citizen ("NIRS/PC" or "Petitioners").'
NIRS/PC are seeking Commission review of the Atomic Safety and Licensing Board's ("Board")
Third Partial Initial Decision (Safety-Related Contentions).2 Specifically, NIRS/PC contend that
the Board erred in (I) purportedly precluding NIRS/PC "from presenting evidence bearing
directly on the accuracy and reliability of the [Department of Energy ("DOE")] cost estimate"
(Petition at 6), and (2) finding that LES has shown a "plausible strategy" for near-surface
disposal of depleted uranium ("DU").

Petition at 3. For the reasons discussed below, the

Commission should reject the NIRS/PC petition for review and affirm LBP-06-15 insofar as it
relates to the two issues on which NIRS/PC seek Commission review.

2

"Petition on Behalf of [NIRS/PC] for Review of Third Partial Initial Decision on Safety-Related
Contentions" (June 12, 2006) ("Petition").
See Louisiana Energy Seres., L.P. (National Enrichment Facility), LBP-06-15, 63 NRC _ (slip op. May
31,2006).
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A.

FACTUAL BACKGROUND

Summary of Relevant Board Rulings in LBP-06-15
LBP-06-15 represents the third and final Board decision on contested issues in

this proceeding concerning LES's application for a license to construct and operate the National
Enrichment Facility ("NEF"), a proposed gas centrifuge uranium enrichment facility to be
located near Eunice, New Mexico. LBP-06-15 is concerned solely with challenges proffered by
NIRS/PC to LES's "private sector" strategy for dispositioning depleted uranium hexafluoride
("DUF 6") byproduct produced by the NEF, and to that portion of LES's initial decommissioning
funding cost estimate related to the dispostion of DUF 6. Based on its consideration of evidence
presented during the October 2005 and February 2006 evidentiary hearing sessions, the Board
ruled on the remaining NIRS/PC challenges set forth in Contentions NIRS/PC EC-3/TC-1,
NIRS/PC EC-5/TC-2, and NIRS/PC EC-6/TC-3. 3
Of relevance here, the Board concluded in LBP-06-15 that "LES has adequately
demonstrated that its proposed [private sector] near-surface disposal strategy is plausible." LBP06-15, slip op. at 99. Because the Board concluded that LES's associated private sector cost
estimate for DU dispositioning was deficient in two respects -- a conclusion that LES has asked
the Commission to review4 -- the Board directed the Staff to "utilize, in toto, the cost estimates
attendant to the 'plausible strategy' of the [DOE] providing disposition services in accordance
with section 3113 of the USEC Privatization Act, 42 U.S.C. § 2297h-i1." Id. at 122. In doing
so, the Board noted that "section 3113 gives DOE the exclusive authority to determine the
amount of reimbursement required for disposition of [LES's] DU waste." Id. at 41. NIRS/PC

The complex procedural history of these three contentions is discussed at length in the Board's decision.
See LBP-06-15, slip op. at 3-3 1. LES will not repeat that recitation here. Numerous bases were withdrawn
by NIRS/PC or dismissed as moot prior to the evidentiary hearing stage. As the Board's decision reflects,
there was considerable overlap among the remaining bases with respect to subject matter.
See "Applicant's Petition for Review of LBP-06-15" (June 15, 2006).

2

seek Commission review of the Board's conclusions relative to reliance on the DOE cost
estimate and the plausibility of near-surface disposal of DU.
B.

Procedural History of NIRS/PC Challenges to the DOE Cost Estimate
To assess Petitioners' claims regarding the DOE cost estimate, some discussion of

the factual and procedural context associated with those claims is necessary. As demonstrated
below, while NIRS/PC purportedly seek an opportunity to "test the assumptions" underlying the
DOE cost estimate, they actually seek a hearing on a different issue, i.e., DOE's performance
capabilities, as manifested in pastDOEprojects. As the Board previously concluded, that issue,
as raised by NIRS/PC, contravenes the Commission's determination that disposal by DOE
pursuant to the USEC Privatization Act is a "plausible strategy."

Accordingly, the issue of

DOE's past performance is immaterial to the Staff's licensing determination and beyond the
scope of this proceeding.
By way of placing the current NIRS/PC arguments in their proper context, in their
initial petition to intervene NIRS/PC did not proffer any contentions contesting LES's proposed
5
DOE dispositioning strategy, as identified in the NEF Environmental Report ("ER"), based

upon alleged DOE performance deficiencies. 6 However, as discussed further below, ten months
later NIRS/PC submitted a proposed late-filed contention amendment raising exactly that issue,
using in large part arguments that had been raised previously by the Attorney General of New

See LES Exh. 109 at 4.13-8 to 4.13-9 (identifying two DU disposition strategies designated Option 1 - U.S.
Private Sector Conversion and Disposal (Preferred Plausible Strategy), and Option 2 - DOE Conversion
and Disposal (Plausible Strategy)).
6

See "Petition to Intervene by Nuclear Information and Resource Service" (Apr. 6, 2004). In their petition
to intervene, NIRS/PC did assert that the NRC had yet to determine formally whether DU is low-level
radioactive waste for purposes of Section 3113 of the 1996 USEC Privatization Act. See id. at 27-31. As
discussed further below, the Commission later made that determination in CLI-05-5, concluding that DU is
low-level radioactive waste.

3

Mexico ("AGNM") and rejected by the Board. 7 Specifically, in a July 19, 2004, decision (LBP04-14), the Board found the arguments on DOE's performance history and capabilities to be
inadmissible.

The Board concluded that the AGNM's proposed contention (AGNM EC-iii)

"contest[ed] the acceptability of a proposed disposal strategy recognized by the Commission in
its January 30, 2004 hearing opportunity notice as one that is 'plausible."'

8

Accordingly, the

Board rejected the proposed contention as impermissibly challenging a Commission generic
determination, failing to raise a material factual or legal dispute, and raising issues outside the
scope of the proceeding. 9
In January 2005, about six months after the Board's ruling, the Commission
confirmed in CLI-05-5 that "depleted uranium properly is considered a form of low-level
radioactive waste" under the Low-Level Radioactive Waste Policy Amendments Act.' 0 The
Commission also reaffirmed that disposal of DU pursuant to Section 3113 of the USEC
Privatization Act is a "plausible strategy.""'I
Notwithstanding the aforementioned Board and Commission rulings, NIRS/PC
subsequently raised the issue of DOE performance history in a series of proposed contention
In its original April 5, 2004, intervention petition, the AGNM sought to challenge DOE's performance
capabilities, asserting that "DOE may be unable to estimate its actual costs of disposal, and it may be
unable to accomplish disposal as required." See "The New Mexico Attorney General's Request for Hearing
and Petition for Leave to Intervene" (Apr. 5, 2004) at 4. The AGNM added that "executing a specific
disposal plan may be extremely difficult and costly, which increases the likelihood that the burden will fall
upon New Mexico to achieve proper disposal." Id. at 5. In a supplemental petition dated April 29, 2004,
the AGNM further asserted that DOE has previously been directed by Congress to carry out nuclear waste
disposal" (e.g., commercial spent fuel disposal under the Nuclear Waste Policy Act of 1982) and "has
failed to perform as directed. See "Supplemental Request of the New Mexico Attorney General for
Hearing and Petition for Leave to Intervene" (Apr. 29, 2006) at 4. The AGNM added that "DOE has
consistently failed to estimate the costs of disposal and related activities with any accuracy." Id.
See Louisiana Energy Servs., L.P. (National Enrichment Facility) LBP-04-14, 60 NRC 40, 64 (2004)
(citing CLI-04-3, 59 NRC 10, 22 (2004), as reprinted at 69 Fed. Reg. 5873 (Feb. 6, 2004)).
9

See id.

10

Louisiana Energy Servs., L.P. (National Enrichment Facility) CLI-05-5, 61 NRC 22, 34-36 (2005).

11

See id.

4

amendments. First, in a February 2, 2005, motion, NIRS/PC included the following basis for a
proposed contention amendment:
LES claims that one strategy would be to deliver the DUF 6 to DOE, which
would be required to take it under Sec. 3113 of the USEC Privatization
Act. However, even a formal commitment by DOE to take the DU from
the NEF would not be meaningful or credible, given DOE's poor track
record. DOE has broken its contracts with nuclear electric utilities to take
the spent fuel from nuclear power plants beginning in 1998, even though
these contracts were signed pursuant to the 1982 Nuclear Waste Policy
Act. Utilities have paid billions of dollars to fund the commitment,
however, no spent fuel has yet been transferred, and DOE refused to
passed.12
acknowledge its legal liability when the 1998 deadline
NIRS/PC then turned their attention to other aspects of DOE's performance history:
DOE'sperformance in other areas is also farfrom stellar. The problems
in some of its environmental management programs were detailed in an
[Institute for Energy and Environmental Research] lEER study in 1997.
lEER worked with DOE staff to help DOE get a better understanding of
its waste-related problems. Yet the DOE environmental management and
waste disposal program remains mired in controversy, delays, high costs,
and changing standards. These complications are compounded in this
case, because DOE has its own backlog of DU that would likely leave the
NEF material at the back of a long line. The uncertainties of a DOE
option disposingof the DUF6 tails aresuch that it could not be considered
a credible or plausible strategy. 13
In a May 3, 2005, ruling, the Board rejected the proposed contention amendment.
The Board concluded that it sought "to raise or repackage matters previously rejected by the
4
Board, such as the disposal form of depleted uranium and DOE's conversion ability."' The

Board's ruling, however, did not deter NIRS/PC from raising issues related to DOE performance
just two weeks later.

12

"Motion on Behalf of Petitioners Nuclear Information and Resource Service and Public Citizen for
Admission of Late-Filed Contentions" (Feb. 2, 2005) at 27-28 (emphasis added).

13

Id. at 28 (emphasis added).

14

Memorandum and Order (Ruling on NIRS/PC Late-Filed Contentions and Providing
Administrative Directives) (unpublished) (May 3, 2005) at 9 (emphasis added).

5

Specifically, on May 16, 2005, NIRS/PC sought to amend Contention NIRS/PC
EC-5/TC-2, ostensibly in response to LES's receipt of a comprehensive cost estimate from DOE
on March 1, 2005.1" NIRS/PC asserted that DOE failed to "explain the derivation" of the cost
estimate and to commit to "the long-term validity of its estimate."'

6

In this regard, NIRS/PC

further complained that:
DOE gave no assurance that [de]conversion or disposal would be available
at the costs stated. This is particularly important given the notorious
history of delays, technicalproblems, and cost overrunsfor previous DOE
programs generally, including their environmental and waste management
projects. Examples include the National Ignition Facility, the vitrification
plants at Hanford Site and Savannah River Site, the Fernald vitrification
plant, the Yucca Mountain repository project, and Idaho National
Laboratory Pit 9 project.17
In a June 30, 2005, memorandum and order, the Board ruled that "[t]he current
amendments/supplements proffered by NIRS/PC, to the degree they relate to material matters
that are within the scope of this proceeding,add nothing to that previously-admitted amendment
that requires further rewording of the contention."' 8

The Board specifically noted that

"NIRS/PC's failure to demonstrate adequately the materiality of their purported concerns
regarding DOE program and licensing delay costs . .. is fatal to the admissibility of those
matters as well."'19

See "Motion on Behalf of Intervenors [NIRS/PC] for Admission of Late-Filed Contentions Concerning
Dispositioning Cost Estimates" (May 16, 2005) ("NIRS/PC May 16th Motion") at 16-17; LES Exh. 85
(Letter from P. Golan, DOE, to R. Krich, LES (Mar. 1, 2005)).
16

NIRS/PC May 16th Motion at 16.

17

Id. at 17 (emphasis added).

IS

Memorandum and Order (Ruling on NIRS/PC Late-Filed Contention Amendments) (June 30, 2005)

(unpublished) at 13-14 (emphasis added).
19

Id. n. 13 (emphasis added).

6

Finally, after LES received a report from DOE in June 2005 that did "explain the
derivation" of the DOE cost estimate,20 NIRS/PC filed yet another round of proposed late-filed
contention amendments. 21 NIRS/PC sought to amend Contention EC-5/TC-2 on the ground that
22
the report contained certain "incorrect and unsupportable" assumptions.

In particular,

NIRS/PC raised issues pertaining to: (1) the disposal of DU at Envirocare (Basis A); (2) the costs
of dispositioning hydrofluoric acid ("HF") (Basis B); (3) future DOE operations, maintenance,
and decontamination and decommissioning costs (Basis C); (4) the "pro rata" capital costs to be
assessed by DOE under Section 3113 (Basis D); (5) costs associated with the possible storage of
NEF-generated DU by DOE (Basis E); and (6) DOE's alleged failure to include a contingency
for "unexpected occurrences" (Basis F).23
As NIRS/PC acknowledge in their petition for review, the Board found those
NIRS/PC challenges to the DOE "cost calculations" to be "outside the scope of this proceeding
and lacking materiality in that the agency has no basis for assuming DOE has erred in computing
its fees and no authority to direct or challenge DOE's fee estimates established pursuant to its
statutory authority." 24 NIRS/PC neglect to acknowledge in their petition that the Board also
provided an alternative basis for rejecting five of the six NIRS/PC challenges to the DOE cost
estimate. In a footnote to the above-quoted statement, the Board stated as follows:

20

21

See LES Exh. 86 (E. Meek, D. Galiway, D. Gray, & G. Westerbeck , An Analysis ofDOEs Cost to Dispose
ofDUF6, Report DE523TI, LMI Government Consulting (Dec. 2004)).

"Motion on Behalf of Intervenors [NIRS/PC] for Extension of Time Under 10 C.F.R. 2.307(a) and for
Admission of Supplemental and Additional Late-Filed Contentions under 10 C.F.R. 2.309(c)" (July 5,
2005).

22

See id. at 30-35.

23

See id.

24

Memorandum and Order (Ruling on Motion to Admit Late-Filed Amended and Supplemental Contentions)
(unpublished) (Aug. 4, 2005) ("August 4th Board Ruling") at 22.

7

Were the Board to find that section 3113 did not provide a rationale for
excluding this proposed contention amendment, we would have found it
admissible to the extent it is supported by basis (F), which is sufficient to
establish a genuine material dispute adequate to warrant further inquiry.
On the other hand, the remaining bases (A) through (E) fail to provide
sufficient support for that amendment. Basis (A) is inadmissible in that it
constitutes an impermissible challenge to Commission regulations. See
LBP-04-14, 60 NRC at 54-55. Relative to bases (C) and (D), NIRS/PC
has failed to provide adequate factual support or expert opinion for these
propositions. See id. at 55-56. As to bases (B) and (E), given that HF
disposal costs and depleted uranium storage costs, respectively, have in
fact been accounted for by DOE and/or LMI Government Consulting,
material dispute with the application
these bases fail to establish a genuine
25
inquiry.
further
adequate to warrant
Thus, even where NIRS/PC actually mounted discrete challenges to the DOE cost estimate itself
-- as opposed to generally bemoaning DOE's past project performance -- those challenges, with
grounds. 26
one exception, were rejected by the Board as inadmissible on alternative
Despite the Board's clear-cut refusal to admit late-filed contention amendments
relating to DOE's performance history, NIRS/PC forced the issue again in their prefiled
testimony.

In his September 16, 2005 prefiled diredt testimony, NIRS/PC witness Arjun

Makhijani included approximately five pages of discussion concerning DOE's alleged "long
it oversees.'"27
history of poor management, technical problems, and cost overruns in programs
Consistent with its prior admissibility rulings, the Board struck Dr. Makhijani's DOE-related
28
testimony in response to LES and Staff motions in limine.

25

August 4th Board Ruling at 22 n.15.

26

As discussed further below, the one issue that the Board did not reject on alternative grounds, i.e., the
contingency factor issue set forth in proposed Basis F, is clearly moot in view of subsequent developments.
See infra Section UI.A.3, at 18-19.
See, e.g., "Direct Testimony of Dr. Aijun Makhijani in Support of NIRS/PC Contentions EC-3/TC-1, EC-

27

5f1"C-2, and EC-6/TC-3 Concerning LES's Deconversion Strategy and Cost Estimate" (Sept. 16, 2005) at
20-24.
28

See Memorandum and Order (Ruling on In Limine Motions and Motion to Dismiss) (unpublished) (Oct. 4,
2005) ("October 4th In Limine Ruling").

8

In so doing, the Board reiterated its earlier conclusion that "the agency has no
basis for assuming DOE has erred in computing its fees and no authority to direct or challenge
the fee estimates DOE has provided pursuant to its own statutory authority under section 3113 of
the USEC Privatization Act."29 Significantly, the Board also stated as follows:
Nonetheless, because of the unique nature of that question, we referred
that particular portion of our ruling to the Commission for its
consideration. Absent a Commission ruling reversing our exclusion of
consideration of DOE cost estimates in this portion of the proceeding, the
Board will not hear testimony concerning the adequacy of the particular
costs associated with the DOE disposal option, except in one limited
re.pect. If, based on the LES and staff prefiled testimony and exhibits,
NIRS/PC identifies any element of decommissioning or disposal whose
costs have not been included in the estimated costs for the DOE disposal
option (except those elements that have been excluded by our prior
rulings) it may provide prefiled rebuttal testimony (or cross-examine the
appro•oriateLES or staff witnesses) regardingthe failure to include those
items.
NIRS/PC, however, did not avail themselves of this chance to contribute
meaningfully to the record, choosing instead to revert to broad claims regarding DOE's
performance history on unrelated projects -- claims previously ruled inadmissible by the Board.
On rebuttal, Dr. Makhijani, while ostensibly addressing the need to apply an "appropriate
contingency factor" to the DOE cost estimate, merely rehashed prior excluded testimony
impugning DOE's performance history.

The following excerpt captures the gist of Dr.

Makhijani's rebuttal testimony:
In determining what level of contingency would be appropriate to include
in dealing with this initial DOE estimate in order to have any confidence
that adequate financing might be available assuming that LES chose to
pursue the DOE option, the most reliable method is to draw upon the
actual real-world experience of past DOE cost escalations. However, the
29

Id. at7.

30

Id. at 7-8 (emphasis added). The Commission declined to undertake interlocutory appellate review of the
Board's earlier admissibility ruling, but noted that "ifwarranted,we can review the USEC Privatization Act

question on a focused petition for review following the Board's final decision on financial assurance
issues." CLI-05-21, 62 NRC 538, 540 (2005) (emphasis added).

9

LMI estimate omits any consideration of DOE's experience at managing
complex programs. This is a notable omission given that the DOE has a
long history of poor management, technicalproblems, and cost overruns
in programs it oversees,particularlywaste managementprograms.31

After providing cost information for past DOE projects, Dr. Makhijani testified that "a
contingency of 25 percent for the DOE option would be grossly inadequate to cover the cost
increases that could be expected to occur based on DOE's performance over the past two
decades.",32 After considering in limine motions filed by LES and the Staff, the Board excluded

Dr. Makhijani's rebuttal testimony on DOE's past performance.33
Accordingly, the Board appropriately refused to consider that NIRS/PC testimony
in rendering its Third Partial Initial Decision. Notwithstanding, NIRS/PC now seek to revisit the
issue of DOE performance history one more time in their petition for review and associated stay
motion.
I91.

ARGUMENT

Under 10 C.F.R. § 2.341(b)(4), the Commission may, in its discretion, grant a
petition for review, giving due weight to the existence of a "substantial question" with respect to
the following considerations: (1) a finding of material fact is clearly erroneous or in conflict with
a finding as to the same fact in a different proceeding; (2) a necessary legal conclusion is without
governing precedent or is a departure from or contrary to established law; (3) a substantial and
important question of law, policy or discretion has been raised; (4) the conduct of the proceeding
involved a prejudicial procedural error; or (5) any other consideration which the Commission

31

"Rebuttal Testimony of Dr. Arjun Makhijani in Support of NIRS/PC Contentions EC-3/TC-1, EC-5/TC-2,
and EC-6/TC-3 Concerning the Contingency Factor Applicable to LES's Cost Estimate" (Oct. 18, 2005) at

12-13 (emphasis added).
32

Id. at 14 (emphasis added).

33

Memorandum and Order (Ruling on In Limine Motions Regarding Prefiled Exhibits and Rebuttal
Testimony) (unpublished) (Oct. 20, 2005) at 6-7.

10

may deem to be in the public interest. 34 Thus, Petitioners must demonstrate that Board factual
findings were "clearly erroneous," or "not even 'plausible in light of the record viewed in its
entirety.',,35 The Commission's standard of "clear error" for overturning a Board decision "is
quite high."36 While the Commission has authority to make its own de novo findings of fact, it
"generally do[es] not exercise that authority where a Licensing Board has issued a plausible
decision that rests on carefully rendered findings of fact."37 Petitioners here do not set forth any
issue that raises a substantial question with respect to any of the considerations specified above.
Instead, they largely re-argue earlier, meritless positions, without showing "clearly erroneous"
fact findings or prejudicial procedural errors.

Nor do Petitioners raise a substantial and

important question of law or demonstrate that any of the Board's legal conclusions are without
governing precedent or contrary to established law.
A.

Reliance on the DOE Cost Estimate

NIRS/PC assert that "[t]o license the NEF by accepting the preliminary DOE
estimates without a hearing on them would deny NIRS/PC the right to contest a fundamental
assumption." Petition at 17 (emphasis added). Petitioners add that "[i]t would also authorize
commencement of a new domestic enrichment facility, based upon wholly untested and
inadequately supported assumptions about DOE's waste disposal capabilities and costs." Id.
(emphasis added).

The foregoing statements, however, reflect two incorrect NIRS/PC

suppositions: (1) that the nature of DOE's performance "capabilities" is litigable in this NRC

34

10 C.F.R. § 2.341(b)(4)(i)-(v); see also See PrivateFuel Storage, L.L.C. (Independent Spent Fuel Storage
Facility), CLI-03-8, 58 NRC 11, 17 (2003).

35

See Kenneth G. Piece (Shorewood, Illinois), CLI-95-6, 41 NRC 381, 382 (1995) (quoting Anderson v.
Bessemer City, 470 U.S. 564, 573-76 (1985)).

36

See CLI-03-8, 58 NRC at 26 (2003).

37

Id. at 25-26. See also Hydro Resources, Inc. (P.O. Box 777, Crownpoint, NM 87313), CLI-06-01, 63 NRC
1(2006).
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forum; and (2) that the Board categorically denied NIRS/PC the right to offer testimony
concerning the adequacy of the DOE cost estimate. As set forth below, Petitioners' arguments in
support of Commission review are without merit.
1.

PetitionersSeek A Hearingon An Issue That Is Neither Within the Scope of
This ProceedingNor Materialto the Staffs Licensing Determination
Irrespective of whether the DOE cost estimate is reviewable or litigable in this

NRC adjudicatory proceeding, it is clear that NIRS/PCs' only objective in seeking Commission
review of the Board's ruling is not one that warrants additional evidentiary hearings. That is to
say, if the history of this proceeding (as outlined above) is any indication, NIRS/PC no doubt
seek an additional hearing for the sole, improper purpose of proffering testimony and evidence
on DOE's asserted "long history of poor management, technical problems, and cost overruns."
Indeed, this fact is evident from the stay motion and supporting declaration of Dr. Makhijani that
38
NIRS/PC submitted concurrently with their June 12, 2006 petition for review.

Specifically, the stay motion, in which NIRS/PC ask the Board to stay the
effectiveness of LBP-06-15 pending Commission review, refers specifically to "DOE's history
of poor performance, lack of performance, failure to honor contracts, and large cost escalations
on waste treatment and disposal facilities." 39 The stay motion, in turn, cites Dr. Makhijani's
declaration. Even a cursory review of Dr. Makhijani's declaration reveals a single-minded focus
on DOE's allegedly "poor track record."'

In fact, Dr. Makhijani opens his discussion of the

DOE cost estimate with a familiar refrain: "The [DOE] has a long and well documented history
of poor management, technical problems, and cost overruns in programs it oversees, particularly
38

See "Motion on Behalf of Nuclear Information and Resource Service and Public Citizen for Stay of Initial
Decision Pending Review" (June 12, 2006) ("NIRS/PC Stay Motion"); Declaration of Arjun Makhijani
(June 12, 2006) ("Makhijani Declaration").

39

NIRS/PC Stay Motion at 9.

40

Makhijani Declaration at ¶ 5.

12

waste management programs."'A He then proceeds to discuss at length past DOE projects (e.g.,
National Ignition Facility, Fernald Vitrification Project, Yucca Mountain) and to assess DOE's
performance relative to those projects. Citing the "magnitude of the problems consistently
encountered on many past programs," Dr. Makhijani concludes that:
It contains a large element of speculation that is not warranted by the past
performance of the Department to say that the DOE will accept and
manage the DU waste from the proposed [NEF] at the stated cost decades
into the future when the DOE has time and again failed to meet
commitments with shorter time frames[].42
In view of the above, there can be no doubt that NIRS/PC are asking the
Commission to remand LBP-06-15 for a hearing on an issue that exceeds the scope of this
proceeding. That issue is DOE's performance capabilities, as reflected in DOE's handling of
past projects. At bottom, NIRS/PC are not so much challenging the adequacy of the DOE cost
estimate as they are questioning the plausibility of the DOE disposition option. In this respect,
NIRS/PC are collaterally attacking the Commission's determination that disposal of DU pursuant
to Section 3113 of the USEC Privatization Act is a "plausible strategy." Their petition for
review can and should be denied on that ground alone.
NIRS/PC have failed to demonstrate the existence of a substantial question
warranting Commission review. The Board did not commit prejudicial procedural error in
excluding proposed NIRS/PC contentions and prefiled testimony on the subject of DOE's
performance history. It is well-established that all proffered contentions must be within the
scope of the proceeding as defined by the Commission in its initial hearing notice and order

41

Id.

42

Id. at ¶ 21 (emphasis added).
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referring the proceeding to the Licensing Board.4

In its hearing notice and order for this

proceeding, the Commission stated that "an approach by LES to transfer to DOE for disposal by
DOE of LES depleted tails pursuant to Section 3113 of the USEC Privatization Act constitutes a
'plausible strategy' for dispositioning the LES depleted tails.""' Thus, Petitioners' challenges to
the plausibility of the DOE disposition option -- framed as challenges to DOE's performance
capabilities -- were properly excluded from this proceeding.

Any hearing on the DOE

performance-related challenges posited by NIRS/PC would quickly devolve into the type of
"amorphous public extravaganza" that the Bellotti court said must be avoided.45 Put another
way, NRC licensing proceedings are not open forums for evaluating the performance of other
agencies.
2.

The Board Did Not Reach An Erroneous Legal Conclusion or Commit
PrejudicialProceduralError In Ruling That Challenges to the DOE Cost
CalculationsAre Beyond the Scope of This Proceeding

The Board did not err in ruling that challenges to the calculations and assumptions
underlying DOE's cost estimate are beyond the scope of this licensing proceeding, and in
subsequently limiting any hearing testimony to the question of whether the DOE cost estimate
encompasses all required "element[s] of decommissioning or disposal."

43

Section 3113 of the

See, e.g., FloridaPower andLight Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-00-23,

52 NRC 327, 329 (2000). It is equally well-established that the Commission has the authority to define the
scope of a proceeding. As the D.C. Circuit noted:
We have no doubt that, as a general matter, such authority must reside in the
Commission. To read the statute [Section 189(a) of the Atomic Energy Act of 1954, as
amended] very broadly so that any proceeding necessarily implicates all issues that might
be raised concerning the facility in question would deluge the Commission with

intervenors and expand many proceedings into virtually interminable, free-ranging
investigations ... into any issue any intervenor might raise.

See Bellotti v. NRC, 725 F.2d 1380, 1381 (D.C. Cir. 1983), aff'g Boston Edison Co. (Pilgrim
Nuclear Power Station), CLI-82-16, 16 NRC 44 (1982).
44

69 Fed. Reg. at 5877 col. 3.

45

Bellotti, 725 F.2d at 1382.
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1996 USEC Privatization Act reposes in the Secretary of Energy the duty to "accept for disposal
low-level radioactive waste, including depleted uranium," at the request of an NRC-licensed
operator of a uranium enrichment facility. Further, under the explicit terms of Section 3113, the
Secretary of Energy -- not the NRC -- is statutorily charged with determining the amount of any
required reimbursement for such disposal. The statute identifies no need for NRC concurrence
or comment relative to DOE's determination of the disposal costs (and pro rata share of capital
costs) to be imposed on NRC licensees. Moreover, DOE is certainly better positioned than the
NRC to estimate its disposal and pro rata capital costs given that disposition of any DU from the
NEF by DOE will be done in a manner "consistent with the terms and conditions" of the
Department's extant contract with Uranium Disposition Services ("UDS') for deconversion
services. 46 Finally, the DOE contractor that prepared the cost estimate also is responsible for
monitoring the costs associated with construction of the Paducah and Portsmouth deconversion
facilities pursuant to the DOE-UDS contract.
Importantly, the Commission itself has expressly acknowledged the need to avoid
"Commission interference or oversight in areas outside its domain," and to "show due respect to
[the NRC's] sister agencies' responsibilities." 47 Any decision by the Board or the Commission
to sanction inquiries into DOE's ability to estimate costs or DOE's historicalperformancewould
frustrate those important prudential considerations and expand this NRC licensing proceeding
beyond its proper scope. The determination of the appropriate costs to be charged by DOE for
DU disposal under Section 3113 ultimately is one that falls within the exclusive purview of the
Secretary of Energy. Likewise, the responsibility for making an estimate of those costs falls
46
47

See LES Exh. 85 at 2.
Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-98-16, 48 NRC 119,
120-21 (1998). Cf Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC
31, 55 (2001) (emphasis added) ("The NRC is not in the business of crafting broad energy policy involving
other agenciesand non-licensee entities.").
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within the purview of the Secretary of Energy. As the NRC Staff has previously observed,
"while the decisions of sister agencies may be relevant to the administration of the [NRC's]
regulatory program, [the agency] will not institute proceedings to determine whether other
agencies have carried out their own unique responsibilities."'4
3.

Even Assuming That the BoardErred in Excluding Considerationof the DOE
Cost Calculations in the Contested Proceeding,NIRS/PC Have Waived Any
Argument Contesting the Board'sAlternativeAdmissibility Ruling
As discussed above, in rejecting Petitioners' July 5, 2005 proposed amendment to

Contention NIRS/PC EC-5rTC-2, the Board correctly concluded that challenges to DOE's cost
calculations are beyond the scope of this proceeding. Nonetheless, the Board evaluated the
admissibility of NIRS/PC's proposed contention amendment seeking to challenge the DOE cost
estimate against the criteria set forth in Section 2.309(f) of the Commission's Rules of Practice.
Under those criteria, the Board found the proposed amendment admissible only to the extent it
was supported by Basis F, which alleged that "[n]o contingency for unexpected occurrences
appears to be included in the DOE cost estimate.''49
In their petition for review, NIRS/PC focus exclusively on the Board's refusal,
based on its interpretation of Section 3113, to admit the proposed contention amendment.
Petitioners make no attempt to cast doubt on the Board's ruling, on alternative grounds, that the
contention's supporting bases (with the single exception noted above) fail to establish "a genuine
material dispute with the application adequate to warrant further inquiry." 50 In a petition for
review, the party seeking review must adequately call the Commission's attention to claimed

49

Wabash Valley PowerAss'n and Pub. Serv. Co. ofIndiana (Marble Hill Nuclear Generating Station, Units
1 & 2), DD-81-18, 14 NRC 925, 927 (1981) (citing Pub. Serv. Co. of New Hampshire (Seabrook Station,
Units I & 2), CLI-78-1, 7 NRC 1, 23-24 (1978)).
August 4th Board Ruling at 22 n.15.

SO

Id.

49
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errors in the Board's approach. Where, as here, the petitioner fails to do so, the Commission
5
deems waived any arguments not clearly articulated in the petition for review. 1 Accordingly,

NIRS/PC have waived any arguments opposing the Board's rejection -- based on its application
of the Section 2.309(f) contention admissibility criteria-- of five of the six bases.
Furthermore, Petitioners are conspicuously silent with respect to the one basis
(i.e., Basis F), regarding the alleged inadequacy of the contingency factor for the DOE cost
52
estimate, that the Board did not reject as part of its alternative admissibility ruling. In view of

subsequent developments, Basis F, as then proposed by NIRS/PC, is now moot. A license
condition will require LES to apply a 25 percent contingency factor, as recommended in Volume
3 of NUREG-1757,53 to the DOE cost estimate.54 Petitioners have provided no indication that
they intend to lodge any potential admissible challenge to the application of a 25 percent
contingency factor to the DOE cost estimate. As explained above, insofar as NIRS/PC have
since expressed concerns regarding an appropriate contingency factor, those concerns have
related solely to DOE's alleged "history of poor performance." Therefore, there is no reason or
need for the Commission to remand LBP-06-15 for consideration of the contingency factor issue
raised by NIRS/PC, as that issue is now moot.
4.

51

PetitionersWaived the Opportunity to Submit and Elicit Testimony on the DOE
Cost Estimate to the Extent They Were Permittedto Do So By the Board

See Curatorsof the University of Missouri,CLI-95-1, 41 NRC 71, 132 n.81 ("The Commission would be
justified in ignoring this argument on the ground that it was inadequately briefed on appeal.") (citation

omitted).
52

See August 4th Board Ruling at 15-16, 22 n15.

53

See LES Exh. 82 (Excerpts from NUREG-1757, Vol. 3, "Consolidated NMSS Decommissioning Guidance
-- Financial Assurance, Recordkeeping, and Timeliness" (Sept. 2003)) at A-29.

4

See "NRC Staff Motion to Supplement the Record" (Apr. 6, 2006), Attachment (Staff Exhibit 76-M,
"Louisiana energy Services National Enrichment Facility Safety Evaluation Report Supplement on
Decommissioning Financial Assurance").
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The Board offered NIRS/PC the opportunity to present testimony and evidence,
and to cross-examine LES/Staff witness, on the issue of whether the DOE cost estimate excludes
any required "element of decommissioning or disposal.""

In this regard, the Board did not

categorically deny NIRS/PC the right to provide input relative to the DOE cost estimate.
However, as detailed above, NIRS/PC instead sought to reintroduce inadmissible and previously
excluded testimony concerning DOE's alleged "long history of poor management, technical
problems, and cost overruns." In doing so, Petitioners waived their right to present and elicit
testimony on the discrete aspect of the DOE cost estimate that the Board deemed to be within the
scope of this proceeding, i.e., the estimate's potential exclusion of any necessary element of DU
dispositioning.
B.

Plausibility of Near-Surface Disposal of Depleted Uranium
Petitioners also seek Commission review of the Board's conclusion that near-

surface disposal of DU (specifically depleted U3 0 8 ) in a commercial low-level radioactive waste
disposal facility, as proposed by LES, is a "plausible" disposal strategy. Petitioners contend that
the Board erred in two respects. First, Petitioners claim that the Board improperly based its
plausibility finding on the observation that "the current Part 61 regulations mandate that DU is
Class A waste." Petition at 18 (quoting LBP-06-15, slip op. at 96 n.71). Second, Petitioners
maintain that "the 'plausible strategy' requirement is a licensing requirement that calls for a
showing of compliance with the low-level waste disposal regulations, 10 C.F.R. Part 61," and
that "[n]o such showing has been made here." Petition at 19.
LES addresses both NIRS/PC arguments below in turn. In short, Petitioners again
re-argue the merits of positions that the Board carefully considered and rejected. Moreover, in
this proceeding, the Commission itself has made clear that (1) DU is Class A waste under the
55

October 4th In Limnine Ruling at 7.
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NRC's current Part 61 regulations, and (2) that the NRC need not undertake a Part 61
compliance review for purposes of licensing the NEF. Petitioners, therefore, fail to raise a
substantial question of fact, law, or policy that warrants Commission review.
1.

The Board Did Not Err In Taking Into Account the Classificationof Depleted
Uranium as Class A Waste Under Current10 C.F.R. Part61

In concluding that near-surface disposal of DU is plausible, the Board stated its
understanding that "the current Part 61 regulations mandate that DU is a Class A waste." LBP06-15, slip op. at 96 n.71.

That understanding is a correct one.

In October 2005, the

Commission stated unequivocally that "under a plain reading of the regulation [10 C.F.R. §
61.55(a)(6)], depleted uranium is a Class A waste."56 Petitioners, in other words, are contesting
57
a prior Commission determination, not a Board finding or conclusion.

Ignoring the foregoing Commission statement, Petitioners claim that "any
determination that near-surface disposal of [DU] is acceptable based on its classification as Class
A low-level waste conflicts with the statements in the Commission's remand." Petition at 19
(emphasis added). Petitioners focus in particular on the Commission's directive to the Staff to
consider separately "whether the quantities of [DU] at issue in the waste stream from uranium
enrichment facilities warrant amending Section 61.55(a)(6) or the Section 61.55(a) waste

6

S7

CLI-05-20, 62 NRC 523, 535-36 (2005) (emphasis added).

Petitioners also point to the Board's prior statement, in LBP-06-08, that "there is no need for the Board to
make a waste classification determination with regard to large quantities of depleted uranium, and we
decline to do so here." LBP-06-08, 63 NRC _ (slip op. Mar. 30, 2006) at 27. Petitioners claim that the
Board's statement in LBP-06-15 regarding the classification of DU as Class A waste is inconsistent with

that prior statement. Petitioners' claim, however, is far wide of the mark. In LBP-06-08, the Board stated
that "such a classification ruling by this Board is entirely unnecessary because the Commission has
unequivocally stated that, under a plain reading of section 61.55(a), depleted uranium is Class A waste." Id.
at 26. The Board emphasized its "understanding that the Commission said in CLI-05-20 that under the
current regulations depleted uranium is Class A waste." Id.
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classification tables."58

However, the Commission specifically indicated that the Staff's

assessment is to take place "outside of this adjudication."5 9 The Commission also noted that:
Here, section 61.55(a)(6) makes no exception for depleted uranium from

enrichment facilities. Hence, NIRS/PC's effort to use this adjudicatory
proceeding to modify the rule to include such an exception is misdirected.
The NRC has long prohibited the use of adjudicatory proceedings to
challenge the terms of regulations. 60
Thus, in their petition for review, NIRS/PC not only fail to raise a "substantial question," they
disregard a previous Commission ruling that is binding on the Board. 6 1
2.

The Board Based Its Conclusion That Near-Surface Disposal of Depleted
Uranium Is Plausibleon Ample Record Evidence

Petitioners also ignore the fact that the Board's conclusion that near-surface
disposal of DU is plausible is based on ample record evidence. The Board discussed that
evidence at length in its decision. See LBP-06-15, slip op. at 95-99 (specifically ¶¶ 4.87-4.93).
The Board summed up the evidence and its assessment thereof as follows:
Given the combination of the representations by DOE regarding the
suitability of DU for near-surface disposal at a facility with site
characteristics and conditions falling within a certain range and the
third-party representations by Envirocare and the Utah [Division of
Radiation Control] DRC that Envirocare can in fact accept DU for
near-surface disposal, we conclude that LES has adequately demonstrated
that its proposed near-surface disposal strategy is plausible. Accordingly,

SR

CLI-05-20, 62 NRC at 536.

59

Id.

60

Id. (citations omitted) (emphasis added).

61

As the Board previously noted, NIRS/PC never sought a waiver of the application of section 61.55(a), as
permitted by 10 C.F.R. § 2.335. See LBP-06-08, slip op. at 27. Nor did they submit a petition for
rulemaking, which would be the more appropriate procedural vehicle. See Duke Energy Corp. (Oconee
Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 345 (1999) (stating that "[i]f [pletitioners are
dissatisfied with our generic approach to the [waste storage] problem, their remedy lies in the rulemaking
process, not in this adjudication"); see also Connecticut Yankee Atomic Power Co. (Haddam Neck Plant),
CLI-03-7, 58 NRC 1, 7 (2003) (stating that "[i]f our safety regulations are in any way inadequate and need
revision, the appropriate vehicle to ask the Commission to set a new standard is a petition for rulemaking
under 10 C.F.R. § 2.802").
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to the extent paragraph I of contention NIRS/PC EC-6/TC-3 contends
62
otherwise, we resolve that portion of the contention in favor of LES.
Petitioners do not establish that the foregoing Board conclusion is "clearly erroneous."
3.

Assessing the Plausibility of Near-Surface Disposalof Depleted Uranium For
NEF LicensingPurposesDoes Not Require a Part61 ComplianceEvaluation
Petitioners also wrongly contend that "the Commission has demanded a detailed

examination of whether the disposal plan would meet the limits of 10 C.F.R. Part 61, before
deeming it a plausible strategy." Petition at 21 (emphasis in original). In fact, the Commission
has done exactly the opposite, noting that this is "not a proceeding to license a near-surface
waste disposal facility," and that it would be "inappropriate" for the Commission to undertake "a
Part 61 compliance review." 63 The Commission also noted its expectation that "the appropriate
regulatory authority [will] conduct any site-specific evaluations necessary to confirm that
radiological dose limits and standards can be met at the disposal facility, in light of the quantities
of [DU] envisioned."'64 Nonetheless, NIRS/PC persist in "inappropriately seek[ing] to transform
this proceeding -- for a uranium enrichment facility - into the equivalent of a final disposal

62

See LBP-06-15, slip op. at 95 (¶ 4.93). See also LES Exh. 103 (stating that Envirocare has previously
received and disposed of depleted U30s by shallow land burial in a Class A disposal cell); LES Exh. 104
(stating that the Utah DRC has "no reservations" about Envirocare accepting depleted U3Os for disposal
and that "there are no volume restrictions in the Envirocare license"); LES Exhs. 16 (p. 1-20), 17 (p. 1-20),
and 18 (Appendix I) (all reflecting DOE views regarding the plausibility of near-surface disposal of DU).

63

CLI-06-15, 63 NRC _ (slip op. June 2, 2006) at 3 (emphasis in original). On this point, Petitioners'
reliance on CLI-97-11 is misplaced. In CLI-97-1 1, the Commission remanded LBP-97-3 to the Board for
clarification of one issue. The Commission sought clarification as to whether the Board had found it
plausible that a deep mine with the exact near-surface values chosen for each sensitive parameter used by
the Staff in its "deep disposal" analysis would be available, or if the Board simply had found it plausible
that there is a mine in the United States with characteristics falling within the expected range (the latter
being the correct interpretation). See CLI-97-11, 46 NRC 49, 50 (1997), motion for reconsideration
denied, CLI-97-12, 46 NRC 52 (1997). CLI-97-11 does not support Petitioners' proposition that the NRC
must conduct a site-specific Part 61 compliance evaluation here.

64

CLI-06-15, slip op. at 4.
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65
authorization review of one or more specific near-surface disposal facilities." This fact alone is

grounds for Commission rejection of NIRS/PC's petition for review.
A few additional points warrant clarification and/or rebuttal. First, NIRS/PC state
that "[n]o study of Envirocare appears in the record, or exists, showing compliance with 10
C.F.R. Part 61, Subpart C at the time of peak dose." Petition at 22. Petitioners further assert that
"[t]he Commission cannot simply sit back and assume that Utah's work concludes the issue of
compliance with 10 C.F.R. Part 61." Id. at 23. NIRS/PC also accuse the NRC Staff of failing to
meet its obligation under NEPA "to carry out an independent review of the impacts of nearsurface disposal." Id. at 25 (emphasis in original). These arguments are easily refuted insofar as
they have already been considered and rejected by the Commission. On review of LBP-06-08,
the Commission determined that the Board, based upon its consideration of "ample record
evidence," did not err in concluding that "near-surface disposal, in [sic] at least at one location
(Envirocare), appears at this time to be a plausible option for the LES depleted uranium."" The
Commission also cautioned that challenges to licensing determinations made by the State of
Utah relative to Envirocare are "not [] matter[s] within the scope of this licensing proceeding,"
67
insofar as Utah has acted "pursuant to its authority as an NRC Agreement State." Finally, CLI-

65

66

67

CLI-06-15, slip op. at 14 (emphasis in original). On a related note, Petitioners claim that "[tihe record
contains several studies of near-surface disposal at generic or prospective disposal sites," and that "the
principal findings of those studies were not challenged in the hearings." Petition at 21. Petitioners'
statement is misleading. The Board and the Commission specifically acknowledged that not all nearsurface disposal facilities may be suitable for disposal of large quantities depleted uranium. See CLI-06-15,
slip op. at 5-6. Moreover, they recognized that disposal at a "wet" site, typical of the humid southeastern
United States, can result in disposal impacts significantly different from those at a "dry" site in the arid
western United States. See id. In CLI-06-15, the Commission also discussed the conclusions reached by
the DOE in its April 1999 Final Programmatic Environmental Impact Statement relative to the radiological
impacts associated with near-surface disposal of DU at a "dry" site. See id. at 6-7
CLI-06-15, slip op. at 13. The Commission discussed in detail the specific record evidence considered by
the Board relative to the plausibility of disposal at the Envirocare site, including testimony presented by
Staff and LES experts on the various site-specific features and conditions that make Envirocare suitable to
receive for disposal large quantities of depleted uranium. See id. at 8-12.
Id. at 11-12 n. 50. Cf State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of
1954, As Amended), DD-95-1, 41 NRC 43, 54 n.5 (1995) (stating that "[n]either the AEA nor the
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06-15 specifically addressed the NRC's "NEPA analysis of estimated depleted uranium disposal
impacts." 68 In that decision, the Commission, after providing some supplemental discussion,
concluded that the agency has performed an adequate NEPA evaluation. NIRS/PC cannot now
review. 69
take issue with the Commission's determination in their petition for
In sum, none of Petitioners' arguments regarding the plausibility of near-surface
disposal of DU raises a substantial and important question of law or demonstrates that any of the
Board's legal conclusions is without governing precedent or contrary to established law. In fact,
Petitioners' arguments seek improperly to contravene specific directives and conclusions made
by the Commission in this very proceeding. Accordingly, the Commission should not grant
review.

Commission's regulations provides for a hearing on the evaluation of an Agreement State program").
Notably, in DD-95-1, the Staff cited many of the same Envirocare site-specific features discussed by Staff
and LES experts in this proceeding (i.e., the remoteness of the site, zoning limitations on future residential
land uses, low annual precipitation, high evaporation, extremely poor groundwater quality, high
concentrations of evaporate minerals in the soils, etc.). See DD-95-1, 41 NRC at 52-53.
69

CLI-06-15, slip op. at 3 (emphasis in original).

69

Indeed, NIRS/PC could have petitioned the Commission for reconsideration of CLI-06-15, but the time to
do so has passed. See 10 C.F.R. §§ 2.341(d), 2.345.
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IV.

CONCLUSION

For the foregoing reasons, the Commission should deny the NIRS/PC petition for
review. It raises no "substantial question" about the "specified matters" set forth in Section
2.341(b)(4) so as to warrant Commission review.
Respectfully submitted,
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