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Preliminary st_atement o
This Motion is submitted on behalf of Intervenors)NLic'léar Information and Resource
Service and Public Citizen (“NIRS/PC”), seeking disqualiﬁéatibn of Commissioner Edward
McGaffigan, Jr., from participation in this case, in which NIIiS/PC are Intervenors, based upon
his expressed bias and prejudice against NIRS and against Arjun Makhijani,.the chief witness for
NIRS/PC on nuclear issues. NIRS/PC understand that this ﬁlﬁtion will be decided by'
Commissioner McGafﬁgﬁn. See Ih re Joseph J. Macktal,_'CI,_I-89-1 8, 30 NRC 167 (Sept. 11,
1989). " | -
Factual bﬁckgrouhd -
This préce‘edi‘ng. involves the proposed licensihg of a uranium enrichment facility.
NIRS/PC ha;/e,intervened to (‘>pp'ose the license on several grounds invdlving the radiation

- impacts, inter alia, of methods of treatment and disposal of depleted uranium proposed by the

Applicant, Louisiana Energy Services, L.P. (“LES”). The principal witness for NIRS/PC on_
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such issues has been Dr. Arjun Iviakhijani of the Institute for VEﬁergy and Environmental
Research. In the proceedings before the Atomic'Safety andeicensing Board (tﬁe “Board”), LES
and Commission Staff ﬁave eot eontested that Dr. Makhijariibis an expert who is qualified to
testify about radiation matters. (LES Proposed Findings of Fact and Cenelusions of Law, Nov.
30, 2005, at 37 Commission Staff Proposed Findings of Fact and Conclusions of Law, Nov. 30,
2005, at 27 par. 4.24). The Board has also fourid Dr Makhljam so qualified. Louzszana Energy
Services (Natlopal Enrichment Facility), LBP-06-‘08, at 39-40 (March 3, 2006). |

On May 2, 2606, at a public heariné of this Commissien concerning the status of
emergency planning aciivities, the following dialogue occuﬁed between Commissioner
McGaffigan and Mr. Paul Gunter of the NIRS'staff: .

COMMISSIONER McGAFFIGAN: Okay, Mr. Gunter. We’re coming back to
you. I’m going to stay off the point of the purpose of the meeting because you went off
the point. But your last remark in my last round was to get to, tritium passes through the
placenta, which I honestly think you specnallze in factoids and irrelevant facts. Potassium
40 passes through the placenta. So, again, I ask you a rhetorical question. And it isn’t
meant to be rhetorical because I guess I’m just trying to understand how extreme your
organization is. Do we tell women who are pregnant to give up Brazil nuts and bananas
for rear of—because potassium 40 is going to end up in their baby, in their fetus, in a far
higher dose than anything that they’d ever get from drmkmg tritiated water. I mean
factors of 100 higher. So tell me, two millirem a year is what a woman gets from eating a
banana a day. Is NIRS’ position that we give up bananas?

MR. GUNTER: Commissioner McGafﬁgan, agam our concern is unplanned and
unmonitored release paths—

COMMISSIONER McGAFFIGAN: You're not answenng the question.

MR. GUNTER: What I’m saying is the we’re talking about regulatory practices
govemmg unmonitored and unplanned release paths—

COMMISSIONER McGAFFIGAN: Okay—

MR. GUNTER: And the right of the public to be alerted to such events. That’s
the— -

COMMISSIONER McGAFFIGAN: Then you go to Illinois and you use factoids
or made-up facts or irrelevant facts in order to try to condition the public to—and to spur
fear in the public. You yourself have done that. I mean, you yourself go and do this
placenta thing, and you—

MR. GUNTER: It was actually Dr. Arjun Makhlj ani who made that—

COMMISSIONER McGAFFIGAN: He’s another— '

MR. GUNTER: And also—



COMMISSIONER McGAFFIGAN: He’s another person who doesn’t know
anything about radiation.

MR. GUNTER: And also an obstetncnan made that statement. It wasn’t me. I
repeated it.

COMMISSIONER McGAFF IGAN: Yes, well you’ll repeat anythmg that serves
to spur—

. COMMISSIONER JACZKO: Mr Chairman, I—

- COMMISSIONER McGAFFIGAN: I have a right to use my time as I see fit, Mr.

Jaczko. : . .
So I honestly think that you should—if the Nuclear Disinformation Resource
Service wants to produce disinformation, you should, as a matter of consistency, tell
pregnant women to avoid air travel, to obviously avoid the Capitol, to avoid bananas, to
avoid Brazil nuts, and to do all sorts of other stupid things. (U.S. Nuclear Regulatory
Commission, Briefing on Status of Emergency Planning Activities, May 2, 2006 at 56- -
58).)

In sum, Commissioner McGaffigan took the following pds_itipns on the record of the hearing:
1. NIRS specializes in “factoids and irrelevant facts.”
2. NIRS is an “extreme organization.”

3. NIRS uses “factoids or made-up facts or 1rrelevant facts in order to try to condmon
the public” and ‘to spur fear in the public.”

4, Dr. Makhijani is “another person who doesn’t know anything about radiation.”

5. NIRS is the “Nuclear Disinformation Resource Servxce "and produces

“disinformation.”
. Id

In the context of the brieﬁng on emergeney' planning gctivitiee; eueh statements went far beyond
the scope of the proceeding and were unneces__sary to arty ptober perforrrtance of the ddties ofa
Commissioner. Indeed Commissioner McGafﬁgan s ad hommem remarks, including those
about Dr. Makhijani, disregarded Dr. Makhijani’s quahﬁcatxons and were prejud1c1al to

Commission functions, whlch require objective consideratlon of facts and analysis of issues of

radiation safety.

1 Commission decisions hold that affidavit support for this motion is not required. Hydro Resources, Inc., CLI-98-
9,47 NRC 326, 331 (June 5, 1998). However, to support admission of the transcript passages referred to and to
show their significance, the affidavit of Paul V. Gunter of NIRS is attached hereto.



Argument

The views expressed by Commissioner McGafﬁgaﬁ éstﬁblish personal bias or prejﬁdice
that require his disqualification from participation in this ﬁfoceeding, in which NIRS and Dr.
Makhijani are principal participants.

This Commission has estabhshed that the “partles in sn ad_]udlcatory proceeding have a
right to an impartial adjudicator, both in reality and in appearance to a reasonable observer.”
Métropolitan Edison Co. (Three Mile Island Nuclear Station, Uﬁit 1), CLI-85-5, 21 NRC 566
. (April 5, 1985). See Long Island Lighting Co. (Shorsham Nsclear Power Station, Unit 1),

ALAB-907, 28 NRC 620, 623 (1989); Hydro Resources, In;i", CLI-98-9, 47 NRC 326,330 n.3
(June 5, 1998). Further, the applicable standards of impartiality are those that apply to a federal
judge. Inre Joseph J. Macktal, CLI-89-14, 30 NRC 85, 91 (August 16, 1989).
The standards applicable to judicial dlsquallﬁcatlon are contamed in 28 USC 144 and
455. Section 144 calls for dlsquahﬁcatlon when a party shows that “the judge before whom the
matter is pending has a personal bias or prejudice either agamst him or in favor of any adverse
party.” 28 USC 144, Section 455 coﬁtains similar language:' but it places the bufden not on
upon a party, but upon the judge himself, to disqﬁalify himself “whére he has a personal bias or
prejudice conceming a psrty.f’ 28 USC ;155(b)(1).: |
Here, there can be no question that Commissioner'MéGafﬁgan, based upon his public
statements, is disqualiﬁe& to decide issues involving NIRS or the testimony of Dr. Arjun
. Makhijani. The Commissioner has expressly stated that NIRS produces ‘disinformation” and
relies upon “factoids and irrelevant facts.” He has stated ihat Dr. Makhijani “doesn’t know
anﬁhing about radiation.” Such statemeﬁts are tantamount.‘t‘o' rejscting any position advanced by

NIRS or Dr. Makhijani as inicredible. Commissioner McGaffigan’s opinions were expresséd in
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the course of hearings on emergency planning and far exceed the propér scope of such
proceedings and appear to bé derived from extrajudicial soufce‘s. As such, they have no
justification in a Commissioner’s duties. See Liteky v. Uh}téd States, 510 U.S. 540, 545 (1994).
The Supreme Court has made clear that, even when 5judge forms an opinién concerning
a party from mattérs oc_curring in the course of judicial prdceedings, ajudge shoula disqualify
himself when he déveldps an opinion that is somehow wrongful or inappropriate, either because
" it is undeserved, or because it is e).ccessive in degree. Litekj! .1{.' ' United States, 510 U.S. 540, 556
(1994). Speciﬁcally, opinions derived from judicial procecdiﬁgs require disqualification, where
* they display a “deep-seated favoritism or antagonisﬁf that 'yv;juld make fair judgment
" impossible.” (id. 555). |
Even if the judgments expressed by the Commissidnér came within the scope of agency
responsibilities, they are plainly “wrongful” and"‘inapproprigte” under Liteky, and constitute

statutory bias or prejudice. Dr. Makhijani’s statements concéming the ability of tritium to pass

to the placenta, the remarks that triggered the outburst, are clearly well-founded in science.?

2. Statement on Tritium1

by Arjun Makhijani, Ph.D.?
6 February 2006

This statement was prepared for a February 7, 2006, public fo}um in Godley, llinois.
The forum concerned the discharge of contaminants into groundwater by a nuclear power plant in Braidwood,
Hlinois. ' - ' : :

Tritium is a highly radioactive isotope of hydrogen, with a specific activity of almost 10,000
curies per gram. In gaseous form, it poses far fewer risks than in other chemical forms. Since
tritium has the same chemical properties as hydrogen, it can combine with oxygen to form water.
Such tritiated water is radioactive, and has become one of the problem pollutants at many nuclear
facilities. In some places it has contaminated groundwater and surface water and continues to do -
so. One source of such contamination is the Savannah River Site (SRS) in South Carolina, a
nuclear weapons site belonging to the US Department of Energy. Commercial nuclear power
plants also discharge tritium into public water bodies.



Thus, any rejection of such 'stafemenis is “uncieserved” and ‘;wrongful or inappropriate.” Liteky,
supra, at 550. Further, to condeitin Dr. Makhijani as someone who “doesn’t know anything
about radiation” is not only grossly unfair to him and to NIRS/PC as well, but ignores his actual
qualifications and extensive experience, as a reading of Dr. ‘Mgkhijani’s resume will quickly
show. (Dr. Makhijani’s resume is attached hereto). Neithef LES nor Commission Staff contest

Dr. Makhijani’s expert qualifications. (LES Propbsed Findings of Fact and Conclusions of Law,

Since tritiated water is processed by plants, animals and humans like ordinary water, the tritium
in it can become transformed into other chemicals, such as proteins, needed by the body. It can
become part of the DNA. It can affect developing fetuses. Unfortunately, many of these effects, -
such as miscarriages in early pregnancy that may be induced by exposure of pregnant women to
tritiated water, have not been well studied. Further, the combined effects of in-utero exposure to
substances such as tritium combined with endocrine dxsruptmg chemicals such as dioxins or
PCBs are also not well understood.

Nuclear power plants discharge a significant amount of tritium as part of their routine operations;
sometimes more is discharged as a result of mishaps and incidents. The current drinking water
standard for tritium of 20,000 picocuries per liter does not take non-cancer effects of tritium,
such as miscarriages, into account. Given the particular properties and non-cancer risks of tritium
(when it is organically bound or in the form of tritiated water), I am of the opinion that the
Nuclear Regulatory Commission has not been vigilant enough in trying make reactor operators
reduce their tritium discharges. It is noteworthy in this context that the surface water standard for
tritium in the State of Colorado is 500 picocuries per liter, whxch is 40 times more stringent that
the EPA drmkmg water standard

Endnotes

1. Based in part on work done in 2004.
2. Ar_;un Makhijani is presxdent of the Instltute for Energy and Envnronmental Research in Takoma Park, Maryland.

www.ieer, org



Nov. 30, 2005, at'37; Commission Staff Proposed Findings of Fact and Conclusions of Law,
Nov. 30,2005, at 27 par. 4.24).

Courts have ruled that a judge must remove hlmself when his statements would lead an
objective observer to question the judge’s abllity fairly and 1mpart1ally to decide the pending
matters. Inre International Business Machines Corp., 45 F._3rd 641, 644 (2d Cir. 1995). In
International Business Machines, the Second Circuit disqualiﬁed a District Judge who, in a
related case, made rulings that indicated a personal investment in the litigation, even though the
partles desired to dismiss that case.- The court explamed that under Lrteky a finding of bias may
be based upon judicial rulings as well as other data, and that the

“ultimate inquiry is whether circumstances satisfy section 455(a), i.e., create an

objectivély reasonable basis for questioning a judge’s impartiality, by showing ‘a deep-

seated favoritism or antagonism that would make fair judgment impossible.”” (45 F.3d at

644). ' '
Further, the court explained,

“We must apply an objective stahdard, captured by the formulation that recusal is

required if impartiality ‘might reasonably be questioned’ In other words, the issue is

whether a reasonable observer, fully informed as to the circumstances of the Judge’s
refusal promptly to terminate his authority over the 1969 case, after the parties had
stipulated for dismissal, would question the Judge’s ability fairly and impartially to

decide whether to grant the pending motion to terminate his authority over the 1952

case—a suit that involves the same parties and the same legal context of civil antitrust

law. . . . We think it manifestly clear that a reasonable observer would question the

Judge’s impartiality on the pending issue....” (Id)."

Here, the reasonable observer would be mformed that Commissmner McGaffigan has
stated on the record of this Commtssron that NIRS employs “factoxds and irrelevant facts” t

“spur fear” and produces “dis_mformatlon.” Such statements e]early indicate an established
opinion that views emanating from NIRS are not credible. Most tellingly, the Commissioner has

also stated on the record of this Commission that Dr. Makhijani, the chief witness in this case for .

NIRS/PC on issues of radiation safety, one who is closely identified with the position of NIRS,



and “"ho is an acknowledgéd expert 6n radiation, .is.“anot.hér‘ pérson who doesn’t know anything
- about radiation.” Such remarks would establish for the reasdnable observer that Dr. Makhijani’s
testimopy, no matter hoW well-founded and correct, has alfeady Been rejected by Commissioner
McGafﬁga;n. Such a pbsition amounts to -bias or prejudice; " “When there is ground for believing
that such unconscious fee_liﬁgs may operate in the ultimatejudgment, or may not .unfairl).r lea_d
dthers-to believe ihey are oberating,judges recuse themselve;;"’ Public Utilities Commission v.
Pol.la'k,. 343 U.S. 451, 466-67 (1952)(Frankfurter, J., statement upon recusal). Disqualiﬁcation is
required under the “guiding con;sideration [that] the adrﬁinistfation of justice should reasonably
appear to be di'sintqreéted as well as be so in fact.” (/d, qﬁoted in'Liljeberg v. Health Services
Acquisition Corp., 486 U.S.. 847, 869-70 (1988)). The remari<s put on the record i)y
Commissione;r McGaffigan éstablish that he is objectively “ih_capable of rendering fair
judgment” and should not paniéipate ini this ca;:e. Inre Lar.s:&n, '43 F.3d 410,413 (8'5 Cir. 1994).
Conclusion . o

For the reasons set forth herein, Commissioner McGafﬁgan should be disqualiﬁéd from

participation in this case.’

Respectfully submitted,

Hity o).

Lindsay A. Lovejoy, Jr.

618 Paseo de Peralta, Unit B’

Santa Fe, NM 87501

(505) 983-1800

(505) 983-0036 (facsimile)

E-mail: lmdsay@lmdsaylovemy com

3 Commissioner McGaffigan should also consider whether he should dlsquahfy himself in other proceedmgs
involving NIRS as a party. .
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_4 CERTIFICATE OF SERVICE |
Pursuant to 10 CFR § 2.305 the ﬁndersigned attpméy of record certifies that on May 24,
2006, the foregoing Motion on behalf of Nuclear Inforx.natior'i- ‘gmd Resource Service and Public
Citizen for Disqualification of Commissioner was served eleétfonically and by first class mail

upon the following;:

G. Paul Bollwerk, III

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: gpb@nrc.gov .

Dr. Paul B. Abramson

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: pba@nrc.gov

Dr. Charles N. Kelber

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: CKelber(@att.net

James R. Curtiss, Esq.

David A. Repka, Esq.

Martin J. O’Neill, Esq.

Winston & Strawn

1700 K St., N.W. .

Washington, D.C. 20006

e-mail: jcurtiss@winston.com
drepka@winston.com
moneill@winston.com

John W. Lawrence, Esq.
‘National Enrichment Facility
100 Sun Avenue, N.E.
Albuquerque, NM 87109
e-mail: jlawrence@nefnm.com
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Office of the General Counsel

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001

Attention: Associate General Counsel for Hearmgs Enforcement, and Administration
e-mail: OGCMailCenter@nrc.gov

Ibc@nrc.gov
abcl@nre.gov

jth@nrc.gov

dmrl@nrc.gov

dac3(@nrc.gov

Office of Commission Appellate Adjudication
Mail Stop O-16Cl1

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Secretary

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001

Attention: Rulemakings and Adjudications Staff (ongmal and two coples)

.
-~

e-mail; hearingdocket@nre.gov

Lindsay A. Lov‘efoy, Jr

618 Paseo de Peralta, Unit B

Santa Fe, NM 87501

(505) 983-1800

(505) 983-0036 (facsimile)

e-mail: lindsay@lindsaylovejoy.com
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~ Curriculum Vitavo'f ,
Arjun Makhijani . - -

Address and Phone:
Institute for Energy and Environmental Research
6935 Laurel Ave., Suite 201
Takoma Park, MD 20912
Phone: 301-270-5500 )
e-mail: arjun@ieer.org
Website www.ieer.org

Education:
Ph.D. University of California, Berkeley, 1972, from the Department of Electrical Engineering.
Area of specxallzatlon plasma physics as applied to controlled nuclear fusnon Dissertation
topic: multiple mirror confinement of plasmas.
M.S. (Electrical Engineering) Washington State Umversnty, Pullman, Washington, 1967 Thesis
topic: electromagnetic wave propagation in the ionosphere.
Bachelor of Engineering (Electrical), University of - Bombay, Bombay, India, 1965.

Current Employment: :

1987-present: President and Senior Engineer, Institute for Energy and Envrronmental Research, -
Takoma Park, Maryland. (part-time in 1987).

February 3, 2004-present, Associate, SC&A, Inc., one of the principal investigators in the audit of
the reconstruction of worker radiation doses under the Energy Employees Occupational
Iliness Compensation Program Act, providing technical support to the Advisory Board on
Radiation and Worker Health under contract to the Centers for Disease Control and
Prevention, U.S. Department of Health and Human Services.

Other Long-term Employment '

1984-88: Associate Professor, Capitol College Laurel, Maryland (part-time in 1988).

1983-84: Assistant Professor, Capitol College, Laurel, Maryland.

1977-79: Visiting Professor, National Institute of Bank Management, Bombay, India. Prmcrpal
responsibility: evaluation of the Institute's extensive pilot rural development program.

1975-87: independent consultant (see page 2 for details) .

1972-74: Project Specialist, Ford Foundation Energy Policy Project. Responsibilities included
research and writing on the technical and economic aspects of energy conservation and
‘supply in the U.S.; analysis of Third World rural energy problenis; preparation of requests
for proposals; evaluatlon of proposals; and the management of grants made by the Project to
other institutions.

1969-70: Assistant Electrical Engineer, Kaiser Engineers, Oakland California. Responsrbllmes

~included the design and checking of the electrical aspects of mineral industries such as

cement plants, and plants for processing mineral ores such as lead and uranium ores.
Pioneered the use of the desk-top computer at Karser Engmeers for performing electrical
design calculations.

Professzonal Societies:
Institute of Electrical and Electronics Engineers and its Power Engmeermg Socrety
American Physical Society
Health Physics Society
American Association for the Advancement of Science
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Awards: . \
The John Bartlow Martin Award for Public Interest Magazme Journalism of the Medill School of
Journalism, Northwestern University, 1989, with Robert Alvarez.

Some accomplishments: Principal author of (i) the first overall study of the energy efficiency potential of
the U.S. economy (1971); (ii) first global analysis of energy and agriculture in the Third World
(1975); (iii) the first independent assessment of radioactivity emissions from a nuclear weapons
plant (1989). Co-author of (i) the first technical assessment to show that a decouplmg of economic
growth from energy growth over a period of decades could be accomplished in the United States
(1974); (ii) the first audit of the cost of the U.S. nuclear weapons program (1998). Principal editor
and co-author of the first global assessment of the health and environmental effects of nuclear
weapons production (1995), which was nominated for a Pulitzer Prize by MIT Press. Served on
the Radiation Advisory Committee of the EPA’s Science Advisory Board (1992-1994). Was part
of an'IEER team working under a federal court’s consent decree to monitor three independent
audits (1997-2002) of Los Alamos National Laboratory’s compliance with the radionuclide
emissions portion of Clean Air Act Regulations (Subpart H). :

Invited Faculty Member, Center for Health and the Global Environment, Harvard ﬁ!edicrzl School
Annual Congressional Course, Environmental Change: The Science and Human Health Impacts,
April 18-19, 2006, Lecture Topic: An Update on Nuclear Power ~ Is it Safe?

Corisulting Experience, 1975-1987

Consultant on a wide variety of issues relating to technical and economic analyses of alternative energy
sources; electric utility rates and investment planning; energy conservation; analysis of energy use in
agriculture; US energy policy; energy policy for the Third World evaluations of portions of the nuclear
fuel cycle.

Partial list of institutions to which I was a consultant in the 1975-87 period:

Tennessce Valley Authority
Lower Colorado River Authority
“Federation of Rocky Mountain States
Environmental Policy Institute
Lawrence Berkeley Laboratory o
-Food and Agriculture Organization of the United Natlons Y
International Labour Office of the United Nations
United Nations Environment Programme
United Nations Center on Transnational Corporatlons
The Ford Foundation o
Economic and Social Commission for Asia and the Paclﬂc ‘
United Nations Development Programme ‘

Languages: English, French, Hindi, Sindhi, and Marathi.

Reports, Books, andAmcIes (Partial lisy)

(Newsletter, newspaper articles, excerpts from publications reprmted in books and magazines or adapted
therein, and other similar publications are not listed below) ~

Hower, GL. and A. Makhijani, “Further Comparison of ‘Spread-F and Backscatter Sounder
Measurements,” Journal of Geophysical Research, 74, p. 3723, 1969.
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Makhijani, A., and A.J. Lichtehhér’g,'An Assessment of Energy and Materials Utilization in the US.A.,
University of California Electroniés Research Laboratory, Berkeley, 1971 '

- Logan, B. G., AJ. Lichtenberg, M. Lieberman, and A. Makhr_]am, “Multiple-Mirror Confinement of
Plasmas,” Physrcal Review Letters, 28, 144, 1972, -

Makhijani, A., and A.J. chhtenberg, “Energy and Well-Bemg,” Envrronment 14,10, June 1972,

Makhijani, A., AJ. Lichtenberg, M. Lieberman, and B. Logan, “Plasma Confinement in Multiple Mirror
Systems. 1. Theory, Physics of Fluids, 17, 1291, 1974.

A Time to Choose: America's Energy Future, final report of the Ford Foundation Energy Polrcy Project,
Ballinger, Cambridge, 1974. One of many co-authors.

Makhijani, A., and A. Poole, Energy and Agriculture in the Thrrd WorId Ballinger, Cambrrdge 1975.

r

Makhuam, A. Energy Policy for the Rural Third World, Internatlonal Institute for Environment and
Development, London, 1976.

Kahn, E., M. Davidson, A. Makhijani, P, Caeser, and S. Berman Investment Planning in the Energy |
Sector, Lawrence Berkeley Laboratory, Berkeley, 1976. ‘

. Makhijani, A. “Solar Energy for the Rural Third World,” Bulletin of the Atomic Scientists, May 1977. .
Makhijani, A. “Energy Policy for Rural India,” Economic and Political Weekly, 12, Bombay, 1977.

Makhijani, A., Some Questions of Method in the Tennessee ValIey Authorzty Rate Study, Report to the .
Tennessee Valley Authority, Chattanooga, 1978.

Makhijani, A., The Economics and Sociology of Alternative Energy Sources, Economlc and Social
Commission for Asia and the Pacific, 1979.

Makhijani, A., Energy Use in the Post-Harvest Component of the Food Systems in Ivory Coast and
Nicaragua, Food and Agriculture Organization of the United Natlons Rome 1982.

Makhijani, A., Oil Prices and the Crises of Debt and Unemployment Methodologtcal and Structural.
Aspects, lntematlonal Labour Office of the United Nations, Final Draft Report, Geneva, April 1983.

Makhijani, A., and D. Albrrght The Irradtatron of Personnel at Operation Crossroads, Internatronal
Radiation Research and Training Institute, Washmgton, D.C., 1983.

Makhijani, A., K.M. Tucker, with Appendix by D. White, Heat, High Water, and Rock Instabrlrty at
Hanford, Health and Energy Instrtute Washington, D.C., 1985.

Makhijani, A., and J. Kelly, Target Japan - The Decision to Bomb Htroshzma and Nagasakz July 1985, a
_report publrshed as a book in Japanese under the title, Why Japan? Kyorkusha Tokyo, 1985.

Makhijani, A., Experimental Irradiation of Air Force Personnel During Operation Redwing - 1956
Envrronmental Policy Institute, Washington, D.C., 1985.

Makhijani, A., and R.S. Browne, “Restructuring the Intematronal Monetary System ” World Policy
Journal, New York Winter, 1985-86. :

Makhijani, A., R. Alvarez, and B. Blackwelder, Deadly Crop in the Tank Farm: An Assessment of
Management of High-Level Radioactive Wastes in the Savannah szer Plant Tank Farm, Envrronmental
Policy Institute, Washington, D.C., 1986." :

Makhijani, A., “Relative Wages and Productivity in Intematronal Competmon College Industry
Conference Proceedzngs, Amencan Society for Engineering Educatron Washington, D.C., 1987.

Makhijani, A., An Assessment of the Energy Recovery Aspect of the Proposed Mass Burn Facility at
Preston, Connecticut, Institute for Energy and Environmental Research, Takoma Park, 1987.
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Makhijani, A., R. Alvarez, and B. Blackwelder, Evading the Deadly Issues: Corporate Mismanagement
of America's Nuclear Weapons Production, Environmental Policy Institute, Washington, D.C., 1987.

Makhijani, A., Release Estimates of Radioactive and Non-Radioactive Materials to the Environment by
the Feed Malerrals Production Center, 1951-85, Institute for Energy and Envrronmental Research,
Takoma Park, 1988.

Alvarez, R. and A. Makhl_]anl, “The Hidden Nuclear Legacy,” Te echnology Rev:ew 91, 42,1988.

Makhijani, A., Annie Makhijani, and A. Bickel, Saving Our Skins: Technical Potential and Policies Sor
the Ellmmatzon of Ozone-Depleting Chlorine Compounds, Environmental Policy Institute and Instltute
for Energy and Environmental Research, Takoma Park, 1988.

Makhl_]am, A., Annie Makhijani, and A. Bickel, Reducmg Ozone-Depleting Chlorine and Bromine
Accumulatzons in the Stratosphere: A Critique of the U.S. Environmental Protection Agency's Analysis
and Recommendations, Institute for Energy and Envrronmental Research and Environmental Policy
Institute/Friends of the Earth, Takoma Park, 1989.

. Makhijani, A., and B. Franke, Addendum to Release Estimates of Radzoactne and Non-Radioactive
-Materials to the Environment by the Feed Materials Production Center, 1951-85, Institute for Energy and
~ Environmental Research, Takoma Park, 1989.
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May 24, 2006
. UNITED STATES OF AMERIEA |
NUCLEAR REGULATORY COMMISSION
BEFORE THE COMMISSION
In the Matter of - ~ Docket No. 70-3103
Louisiana Energy Services, L.P. | o ASLBP No. 04-826-01-ML |

National Enrichment Facility

DECLARATION OF PAUL V. CUNTER
- INSUPPORT OF -
: MOTION ON BEHALF OF
NUCLEAR INFORMATION AND RESOURCE SERVICE AND PUBLIC CITIZEN

' ' FOR DISQUALIFICATION OF COMMISSIONER

Paul V. Gunter, under penalty of perjury, states as fdllows:

1. Iam Paul V. Gunter, Director of the Reactor Watchdog Project of Nuclear

- Information and Resource Service, an Intervenof in this proceeding.

2. This Declaration is submitted in support of the Motion on behalf of Nuclear
Information and Resource Service and Public Ciﬁzen (“NIRS/PC”) for
Disqualification of Commissioner, filed this d.até‘.ri

- 3. OnMay 2, 2006, I participated, at the invitation of the Nuclear Régulatory
Commission (the “Commission”), in a day-long fmblic hearing by the Commission
coricéming the statﬁs of Emérgency Planning Acti_vities. In the course of the hearing,

Commissioner McGaffigan made certain remarks, which 'appear at pages 56 through

58 of the transcript of the hearing. Those pages are attached hereto.



t

S -

05/24/2006 12:53 2024622183 NIRS

-

]

PAGE ©1/01

4. Based upon Commissioner McGaffigan’s statcrfgents, I believe that he is biased and
prejudiced against NIRS, Based upon ;uch staterhents 1 also believe that he is biased
and prejudiced agafnst Dr. Atjun Makhijani,. who is closely identified with NTRS/PC
~ in this proceeding, since he is the expert witness for'NIRS/Pb in this proceeding on
issﬁes involving radiation. |
5. Forthe reaséns stated herein and in the accompénying Motion, I submit that‘
Commissioner McGéf’ﬁ gan is subject to disqualification under the standards of 28
USC 144 and 455 and should not patticipate in this case. Tsubmit, further, that
Commissioned McGaffigan should consider \i’fictﬁer he should disqualify himself in

any other proceedings in which NIRS is a party.
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Pursuant to 10 CFR § 2.305 the undersigned attomgy Aof record certifies that on May 24,
2006, the foregoing Declaration of Paul V. Gunter in Suppoﬁ of Motion on behélf of Nuclear
| Information and Resourg:e Service and Public Citizen for Disquéliﬁcation of Commissioner was
served elect_ronically and by first class mail upon the followfng: ' |

G. Paul Bollwerk, III

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: gpb@nre.gov

Dr. Paul B. Abramson

Atomic Safety and Licensing Board Panel N

U.S. Nuclear Regulatory Commission ' o _ Y
Washington, D.C. 20555-0001 ' '

e-mail: pba@nrc.gov

Dr. Charles N. Kelber

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: CKelber@att.net

James R. Curtiss, Esq.

David A. Repka, Esq.

Martin J. O’Neill, Esq.

Winston & Strawn

1700 K St., N.W,

Washington, D.C. 20006

e-mail: jeurtiss@winston.com
drepka@winston.com
moneill@winston.com

John W. Lawrence, Esq. .
National Enrichment Facility
100 Sun Avenue, N.E.
Albuquerque, NM 87109
e-mail: jlawrence@nefnm.com
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"Office of the General Cdunsel

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001

Attention: Associate General Counsel for Hearings, Enforcement and Administration
e-mail: OGCMailCenter@nrc.gov :

Ibc@nre.gov
abcl@nrc.gov
jth@nre.gov

dmrl@nrc.gov

dac3@‘nrc.vgov

Office of Commission Appellate AdJudlcatlon
Mail Stop O-16Cl1

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Secretary
U.S. Nuclear Regulatory Commission

“Washington, D.C. 20555-0001

Attention: Rulemakings and Adjudications Staff (ongmal and two coples)

e-mail; hearingdocket@nrc.gov

Lindsay A. Lov@by, . 7 J/
618 Paseo de Peralta, Unit B

Santa Fe NM 87501

(505) 983-1800 :

(505) 983-0036 (facsimile)

e-mail: lindsay@lindsaylovejoy.com
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UNITED STATES NUCLEAR REGULATORY COMMISSION
| | +++++
BRIEFING ON STATUS OF EMERGENCY PLANNING ACTIVITIES
| (AFTERNOON SESSION)
P
TUESDAY, MAY 2, 2006
1:00pm.
+ 4+ ++

The Commission convened at 1:00 p.m., the Honorabfe Nils J. Diaz,

Chairman, presiding.

" NUCLEAR REGULATORY COMMISSION:

'NILS J. DIAZ, CHAIRMAN |
EDWARD MCGAFFIGAN, JR., COMMISSIONER |
JEFFREY S. MERRIFIELD, COMMISSIONER
GREGORY B. JACZKO, ComwssnoNE‘_R
PETER B. LYONS, COMMISSIONER
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- thing. There's several thlngs that we need to do in our scenanos that would really

help us overall, one of whlch is that I'm afraid we're tra!ning a lot of our decision
makers to' believe that the numbers we’re going to see fn the field are the ones
that we've actually calculated on the computers. Those h:me'ers are not going to
be the same. They’ll be varied by factors of three or md‘ré. And the.decision
maker who is not confident in understanding that, he canfre‘ally be misled to bad
decisions. And we really'need to look on the scenario deyiélop_ment to get more
variety in several ways. o
CHAIRMAN DIAZ: | appremate your pomt The Commnssnon has
been for some time now pressmg for measunng whatever point you can get in
some measure because that is invaluable. Thank you. Commissioner
McGaffigan? | ‘_ | _
COMMISSIONEﬁ MCGAFFIGAN: Okay, Mr. GUf\ter. We're coming
back to you. I'm going to stay off the point of the purpo_syelof \thle meeting because
you wenf off the point. But your last remark in my Iaét rﬂou‘ﬁd was to get to, tritium
passes through the placenta, which I honestly think you épecfalize in factoids and
irrelevant facts. Potassium. 40 passes throdgh the placéﬁta. So, again, | ask you
a rhetorical duestion. And it isn't meant to be rhetorical bécause I guéss I'm just
trying to understand how .extreme your organization is.»‘D"o we tell women who are pregnant to
give up Brazil nuts and bananas for fear 6f — because pé)tassium 40is going to end up in their
baby, in their fetus, in a far higher dose than anythlng that they’d ever get from drinking tritiated
water. | mean, factors of 100 higher. So tell me, two mllllrem ayearis what a woman gets from

eating a banana a day. Is NIRS' posmon that we give up bananas?
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MR. GUNTER: Commissioner McGaffigan, again, our concern is

uananned and unmonitoi'ea gfelease paths — |
.COMMISSIONER MCGAFFIGAN: You're ot answering the .
question. ' o
MR. GUNTER: What I'rh saying is that we're taIkInQ about regulatory
practices governing unmonitored and unplanned relea'se’paths —
COMMISSIONEFt MCGAFFIGAN: Okay. _ -
'MR. GUNTER: And the right of the public to bé‘ alerted to such
events. That's the — S
COMMISSIONER MCGAFFIGAN: Then )Iou ge :toIIIinois and you
use factoids or m.ade-up facts or irreIevaht facts in order to try to condition the
public to — and to spur fear ih the public.'You yourself have done that. | mean,
you yourself go and do this placenta thing, and you - o
| MR. GUNTER: It was actually Dr. Arjun Makhajah'i who made that —
COMMISSIONER MOGAFFIGAN: He's ano_ther{{ '
MR. GUNTER: And also — o
COMMISSIONER MCGAFFIGAN He's another person who doesn't
know anything about radlatlon
| MR. GUNTER: And aIso an obstetnc'an made that statement it
wasn't me. | repeated lt L _
: COMMISSIONER MCGAFFIGAN: Yes, well, yo'u'II repeat anything
that serves to spur — | o
COMMISSIONER JACZKO: Mr. Chairman, | - |
COMMISSIONER MCGAFFIGAN: | have a right to use my time as |
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see fit, Mr. Jaczko.

So I honestly think that you should — if the N.u‘cléérbi's'ihfmmation
Resource Service wants to proquce disinformation, yoﬁ §hould, as a matter of
consistenéy, tell pregnant women to avoid air travel, to 6bviously avoid the Capitol, to avoid
bananas, to avoid Brazil nuts, and to do all sorts of other> stupid things.

| Qut to go to your other point — )

MR. GUNTER: Can | énswer th_at before you mrb\-/é on?

COMMISSIONER MCGAFFIGAN: Well, | don't‘h‘aVe any time left,
so you can answer that afterwards however you want.‘ |

On the purpose of this meeting, you talk about thé politically arbitréry
lines, and you attacked the ten-mile EPZ at one point during your discussion. lé it
your position that the Carter Administration’s EPA and NRC was in -— without the
benefit of 25 years of researqh that points' on ‘that they wéré extremely
conservative in chooéing a ten-mile EPZ; that they were _éprhehow politically
corrupt, like all governments have been forever? -

Is it your position that Europeans, wﬁo usé six kilbmeter EPZ's, the
French and German Governménts have had socialists and green members and
governments in receﬁt memory, that théy have abandohéd ipubl'ic health and
safety because they dian't expand EPZs to much larger numbers while they had g
.control of tﬁe goVernment? What is your position? |

MR:. GUNTER: The position is that we need mdre transparency with-
regard to dose calculatidris from so.urce term and how it can impact populations
within a pérticular EPZ. |

| think that, well, first of all, you know, to answerAyovur first quéstion



