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Dear Ms. Vietti-Cook:
The Nuclear Energy Institute (NEI)1 is pleased to submit the enclosed partial
comments on certain aspects of the above-captioned Nuclear Regulatory
Commission (NRC) rulemaking. These comments relate to the NRC licensing and
hearing processes, as those processes will be applied to combined operating license
(COL) applications, early site permit (ESP) applications, and design certification
(DC) applications.
10 CFR Part 52 originally was promulgated to improve the effectiveness,
predictability and timeliness of the licensing process for new nuclear power plants.
Over the course of the last several years, both the industry and the NRC staff have
more specifically focused on issues relating to the combined license. Both the
industry and NRC staff have identified additional enhancements to the licensing
process that will further improve its predictability and timeliness. We believe that
implementing the proposals contained herein will not only streamline the licensing
process but also continue to assure that sufficient time and effort are devoted to
licensing reviews and that the public is afforded an adequate opportunity to
participate in NRC hearings on new plant construction and operation.

("NEI") is the organization responsible for establishing unified
industry policy on matters affecting the nuclear energy industry, including the regulatory aspects of
generic operational and technical issues. NEI's members include all entities licensed to operate
commercial nuclear power plants in the United States, nuclear plant designers, major
architect/engineering firms, fuel fabrication facilities, nuclear materials licensees, and other
organizations and individuals involved in the nuclear energy industry.
1 The Nuclear Energy Institute
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The Part 52 rulemaking currently underway provides a valuable opportunity for the
Commission proactively to promulgate measures to accelerate its licensing review
and hearing processes for future ESP, DC and COL applications. It also provides
an opportunity to ensure greater regulatory predictability and stability. We believe
that these additional proposals are necessary and that many of them can be
accomplished as part of this rulemaking.
The industry's proposals address various aspects of the NRC's licensing and hearing
process. They build on, and in some cases recommend codifying, the current NRC
process for standardized reference-plant interactions and submittals. We believe
that adopting the changes described in the enclosed comments will advance the
agency's ability to achieve the objectives of the Part 52 rulemaking.
Beginning at the application stage, we recommend that NRC regulations explicitly
provide for the submittal of phased applications and standardized application
sections. Phased submittals and corresponding phased NRC review of COL
applications, for example, would facilitate completion of the review of potentially
extensive portions of the license applications at an earlier date. This in turn would
accelerate the overall license review schedule and would permit earlier
commencement of hearings.
Moving to the license application review phase, we are proposing steps to facilitate
the timely completion of licensing milestones for new plant applications by the NRC
staff. In this regard, the Commission should direct the NRC staff to docket
applications more quickly and to complete key licensing documents (SER, EIS) by a
certain deadline, or explain why it cannot do so. Also, these measures, if
undertaken, will facilitate the earlier initiation (and, therefore, completion) of
licensing hearings, because initiation of hearings is linked to the availability of the
licensing documents.
In addition, we recommend that the Commission implement measures to streamline
and simplify the mandatory licensing hearings for COL applications. For example,
the NRC could shorten the "milestone schedule" in 10 CFR Part 2 and thereby
reduce the overall hearing schedules for ESP and COL applications. In this regard
the agency could direct that hearings be initiated earlier and that Licensing Board
decisions be more promptly issued after the close of the hearing. Further, the NRC
should make immediately effective Licensing Board decisions authorizing issuance
of an ESP or a COL.
The industry also recommends that the NRC specify the use of legislative hearings
for the Section 52.103 hearing. This policy decision clearly would be consistent with
the Atomic Energy Act of 1954, as amended, and the Administrative Procedure Act
(APA). Further, we recommend that NRC utilize APA Section 554(a)(3) to exempt
certain ITAAC from any Section 52.103 hearing when the question of whether a
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new facility complies with an ITAAC can be decided on the basis of satisfying
objective acceptance criteria that solely involve inspections or test results.
Many of the industry's recommendations can be made as part of the ongoing Part 52
rulemaking. However, to the extent the NRC determines that any of these
proposals raise re-notice questions under the APA, we urge the Commission to
initiate an expedited rulemaking so as to ensure that any new rulemaking
associated with new plant licensing is completed prior to the submittal of the first
COL applications. This would greatly advance the industry's and the agency's
common objectives to put into place as soon as possible a more efficient, less timeconsuming licensing and hearing process.
NEI is submitting these partial comments on the Part 52 rulemaking separately
because they address significant legal, licensing and policy matters that will likely
require further industry-NRC interactions. We request that NRC consider the
industry's recommendations as the agency revises Part 52 and related rules.
As NRC senior management and Commission involvement on these issues is likely
to be warranted, the industry stands ready to support any such meetings or other
interactions.
If you have any questions about the industry's perspective on the licensing and
hearing issues discussed in this letter or the enclosure, please contact me at
(202) 739-8094; aph@nei.org or Anne Cottingham (202) 739-8139; awc@nei.org.
Sincerely,

Adrian Heymer
Enclosure
c:

The Honorable Nils J. Diaz, Chairman, NRC
The Honorable Edward McGaffigan, Jr., Commissioner, NRC
The Honorable Jeffrey S. Merrifield, Commissioner, NRC
The Honorable Peter B. Lyons, Commissioner, NRC
The Honorable Gregory B. Jaczko, Commissioner, NRC
Mr. Luis A. Reyes, Executive Director of Operations, NRC
Ms. Karen D. Cyr, General Counsel, NRC
Mr. James E. Dyer, Director, Office of Nuclear Reactor Regulation, NRC
Mr. Gary M. Holahan, NRC
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NEI Partial Comments on 10 CFR Part 52 Notice of Proposed
Rulemaking:
Proposed Enhancements to Streamline and Increase the Efficiency
of the NRC Licensing and Hearing Process for Nuclear Plants
I.

Introduction

This paper describes a number of process-related changes that should be made and
that are in addition to the proposed changes in the existing rulemaking to amend
10 CFR Part 52. These additional modifications will more fully promote the
objectives of Part 52, which include enhancing the NRC's regulatory effectiveness
and efficiency in implementing its licensing process for new nuclear plants. See 71
Fed. Reg. 12,782-83. These proposals will enable the NRC Staff and NRC Atomic
Safety and Licensing Boards (Licensing Boards) to resolve licensing issues earlier
and more efficiently. This, in turn, should increase the regulatory certainty. The
NRC can also streamline the hearing process in various ways to shorten the overall
licensing process without compromising the agency's statutory responsibility to
protect public health and safety.
A variety of proposals intended to improve the timeliness of the NRC licensing and
hearing process in 10 CFR Part 2 and Part 52 are discussed below. Most of them
wouldnot change substantive requirements for Part 52 applicants or license
holders. Therefore, these proposed revisions could be made pursuant to Section
553(b) of the Administrative Procedure Act without the need to re-notice the
proposed rule. If the NRC determines that re-notice questions are raised by these
proposals, we ask that the Commission issue an expedited rulemaking relating to
such amendments, address any comments, and to the extent possible include the
resulting changes in the final rule promulgating the Part 52 amendments.
In the competitive environment in which new nuclear plants will be constructed and
operated, it is untenable for the Commission to allow an essentially unlimited
period of time (limited only by non-mandatory proposed "milestone dates") for
Licensing Boards to hold hearings and issue licensing decisions. It is important for
the Commission to give guidance to Licensing Boards on the conduct and duration
of hearings and the issuance of licensing decisions.
We recognize that the Commission plans to monitor aggressively the licensing
progress of new plant applications.' However, the ongoing Part 52 rulemaking
1 See Feb. 20, 2006 letter from NRC Chairman Nils Diaz to the Honorable Joe Barton, U.S. House of
Representatives, at pp. 3-5 (responses to questions 1 through 7). Therein, the Chairman indicated
(p. 5) that with respect to COL applications, the agency is "evaluating the current review approach to
determine if efficiencies in resource needs and schedule could be achieved in NRC's review of COL
applications while maintaining the requisite safety review."
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provides an opportunity for the Commission to consider other, more effective
measures to accelerate the overall NRC licensing process and enhance regulatory
stability and certainty. As discussed below, such steps should include initiating the
mandatory hearing and the Section 52.103 hearing earlier; simplifying and
efficiently processing issues identified during those hearings; eliminating
duplicative litigation of issues; issuing NRC Licensing Board decisions as promptly
as possible; and optimizing the NRC Staffs review time.

II.

NRC Regulations Should Explicitly Provide for the Submittal of
Phased Applications and Standardized Application Sections

10 CFR § 2.101 should be revised to clarify that the NRC may accept the phased
submittal and review of applications under 10 CFR Part 52. Phased submittal and
NRC review of combined operating license (COL) applications could allow
completion of at least part of the licensing review at an earlier date, thereby
streamlining the overall NRC licensing review schedule. For example, a COL
applicant might file those portions of its application that pertain to environmental
and siting issues sooner than those portions that pertain to the plant design, to
permit early resolution of those issues. (Such early resolution might, for example,
support issuance of a limited work authorization under 10 CFR § 50.10(e).)
Similarly, a design certification applicant might submit at an earlier date those
portions of its application that describe its analytical methodologies and computer
codes, to obtain early approval of those methodologies and codes before completing
design work using those methodologies and codes. This approach is likely to give
the Staff greater flexibility in allocating its resources, which should lead to more
effective use of NRC resources overall. Additionally, it should enable the NRC to
issue its formal approvals earlier than it would otherwise be able to do so, since the
early submittals could be removed from the critical path. In this way, the overall
licensing schedule could be streamlined.
Further, the NRC should modify its regulations to provide explicitly for the
submittal, review, and approval of standardized sections of applications, i.e.,
sections that will be standardized for each application or for each application of a
particular technology. This applies particularly to resolution of design acceptance
criteria (DAC) and COL action items.
Recommended Rule Language
We recommend that the affected regulation be amended as' follows:
§ 2.101 Filing of application.
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(a)(1) An application for a permit, license, a license transfer, a license
amendment, a license renewal, and standard design approval, shall be filed with
the Director of Nuclear Reactor Regulation or Director of Nuclear Material
Safety and Safeguards, as prescribed by the applicable provisions of this chapter.
A prospective applicant may confer informally with the NRC staff before filing
2
an application.
(i) An applicationfor an early site permit, design certification,combined
license, standarddesign approval, or manufacturing license filed under Part
52 of this chapter may be submitted in a phased approach. The NRC staff
will review each phased submittal and determine whether it is complete and
acceptablefor the staff to commence its review of that submittal.
An applicationfiled in a phased submittal will not be docketed until the entire
applicationhas been filed and has been determined to be complete and
acceptablefor docketing.
(ii) An applicantor a group of applicantsfor a permit, license, a license
transfer,a license amendment, a license renewal, or standarddesign approval
may file one or more standardportions of an applicationfor NRC staff review.
Upon review and approvalof each standardportion, the NRC staff shall rely
upon its approval with respect to other applicationsthat reference the
standardportion(s),and such additionalapprovals shall be subject to the
provisions in § 50.109 of this chapter. The applicantshall identify in the final
application those portions that are standard.

III.

The Commission Should Seek to Ensure the NRC Staffs Timely
Completion of Licensing Milestones for New Plant Applications

We believe that the establishment of model milestones or recommended schedules
would reduce the time taken for the Staff to complete licensing reviews and issue
safety and environmental licensing documents. Currently, NRC regulations do not
mandate that the Staff meet specific deadlines for all major licensing review
activities. Such process enhancements might also be addressed via regulatory
guidance documents. 3
Some NRC licensing reviews will inherently require more time than others. We
also recognize and agree that the NRC Staff and agency contractors must devote
This paragraph reflects the language of the existing proposed Section 2.101(a)(1). See 71 Fed. Reg.
12,782, 12,846-47. The italicized language reflects our proposed additional rule language.
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We do not believe that this goal is unreasonable or unreachable. For example, during the first two
years of its existence (1975-1976), the NRC routinely completed its licensing reviews and mandatory
hearings for a construction permit in about 24 months.
3
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sufficient time and effort to each review to ensure that NRC standards for
completeness, accuracy and protection of public health and safety are satisfied.
Streamlining the NRC Staffs license review process need not (and indeed must not)
adversely affect the quality of NRC licensing documents.
At the same time, however, we believe that in many cases the NRC can complete
licensing reviews and issue the associated safety and environmental documents in
less time than it has taken in the past. This will be particularly true of
standardized license applications or standardized portions of applications.
Industry proposes to use standardized approaches to the extent feasible.
Because the commencement of NRC licensing hearings is currently linked to the
issuance of NRC licensing documents, completion of the Staffs licensing review will
facilitate earlier initiation and, therefore, completion, of licensing hearings for new
plant applications. Thus, adoption of these scheduling deadlines should accelerate
the overall NRC licensing process, and be consistent with the Commission's stated
goals for this rulemaking.
We offer several suggestions below for the Commission's consideration that the
industry believes will result in a more efficient and expedient review of license
applications.
" Require the NRC Staff to docket an early site permit (ESP), design certification
(DC) and COL application within 30 days after the application is filed with the
NRC. NRC regulations in 10 CFR 2.101(a)(2) treat this 30-day review period as
a goal, not a requirement.
" Require the NRC Staff to complete and issue the draft SER or SER with open
items and the draft EIS within 12 months after docketing an ESP or "first of
class" COL application. 4 This period could be even shorter for a COL application
that references a certified design or a reference COL application.
" Require the NRC Staff to complete and issue the final SER and the final EIS
within 4 months after issuance of the draft SER and EIS. This period could be
even shorter for a COL application that references a DC and/or ESP.

For subsequent standardized COL applications, the turnaround time for the draft licensing
documents should be shorter.
4
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IV.

NRC Should Tighten the Milestone Schedules in 10 CFR Part 2 to
Streamline Hearing Schedules for ESP and COL Applications

We urge the Commission to revise the '"Model Milestones for NRC Adjudicatory
Proceedings" schedules in Appendix B to Part 2 to further streamline the hearing
process and promote more timely hearings on ESP and COL applications held under
10 CFR Part 2, Subpart L. 5 We believe that such modifications would do much to
further the Commission's stated regulatory effectiveness and efficiency goals in the
ongoing Part 52 rulemaking. Additionally, we propose that the Commission
monitor on a continuing basis whether the Atomic Safety and Licensing Boards are
meeting the existing model milestones, and take action when necessary to maintain
appropriate hearing schedules for proceedings involving new plant applications.
A.

Changes Designed to Initiate NRC Hearings Earlier

1.
The NRC model schedule in Part 2, Appendix B (applicable to hearings on
COL applications conducted under 10 CFR Part 2, Subpart L) states that the
presiding officer should set an initial schedule for the proceeding within 55 days
after he/she issues a decision ruling on intervention and admission of contentions
(for which the presiding officer is allowed 140 days after publication of the Federal
Register notice of opportunity for hearing). It is not clear why this additional time
(approximately 2 months) is needed to issue a hearing schedule. We suggest that
the presiding officer establish an initial hearing schedule at the same time that
he/she issues a decision ruling on intervention and admission of contentions no later than 140 days after publication of the hearing notice.
2.
The NRC model schedule for hearings on COL applications conducted under
10 CFR Part 2, Subpart L, states that licensing hearings should begin 175 days
after issuance of the safety evaluation report (SER) and NEPA document
(e.g., environmental impact statement). We believe this time interval should be
shortened appreciably, even assuming that that additional contentions may be
admitted based upon the final SER and final EIS.
NRC precedent suggests that the final SER and EIS are unlikely to contain any
new information not in the draft SER and draft EIS that is sufficient to support
admission of a contention. Moreover, the Commission has previously directed the
presiding officer to expedite a proceeding by conducting hearings on contentions
5

On April 20, 2005, the NRC published a final rule amending its regulations to adopt "Model

Milestones for NRC Adjudicatory Proceedings." See 70 Fed. Reg. 20,457 (April 20, 2005). NRC
presiding officers must "refer to the model milestones as a starting point" in establishing a hearing

schedule and in managing NRC hearings in accordance with that schedule. See 70 Fed. Reg. 20,457.
The model milestones are not mandatory, however, and allow detailed hearing schedules to be
established based upon all relevant information. Id. at 20,458-59. Some of the milestones (those
discussed herein) are specifically intended for use in hearings conducted under 10 CFR Part 2,
Subpart L, including hearings on COL applications. Id. at 20,460.
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prior to issuance of the final SER and EIS unless those hearings will adversely
impact the Staff's ability to complete its evaluations in a timely manner. 6 At a
minimum, the hearing for Part 52 applications should address threshold legal and
policy questions based on the draft SER and draft EIS. Louisiana Energy Services,
"Notice of Hearing and Commission Order," 69 Fed. Reg. at 5876 (Feb. 6, 2004)
('Threshold environmental legal and policy issues need not await issuance of the
final EIS"). This would also assist in the fair, prompt, and efficient resolution of
contested issues.
The directive in the Louisiana Energy Services proceeding is consistent with
Commission guidance in the Statement of Policy on Conduct of Adjudicatory
Proceedings to improve the management and the timely completion of the
proceeding and avoid unnecessary delays. 63 Fed. Reg. 41,872 (Aug. 5, 1998).
Therefore, we recommend that hearings proceed based on the information contained
in the draft SER and draft EIS.7
In the event that the final SER or EIS contains significant new information, there
would be an opportunity to submit late-filed contentions. We recommend that any
hearing on late-filed contentions should commence as promptly as possible, perhaps
90 days after issuance of the final SER and final EIS. That should give the parties
sufficient time to finalize their testimony and prepare for hearing. The model
milestone schedule should reflect these different scenarios.
B.

Changes Designed to Facilitate Earlier Issuance of Licensing Board Decisions

The NRC model schedule for hearings on COL applications conducted under 10 CFR
Part 2, Subpart L, states that the presiding officer should issue an initial decision
on a COL application within 90 days after the end of the hearing and the close of
the record. Industry believes that this schedule should be reduced to 60 days or less
after the close of the record.
Further, NRC Licensing Boards should be directed to issue a decision in the 10 CFR
52.103 hearing within 30 days of the close of that proceeding. Licensing Boards
would be allowed to deviate from those time limits only with the prior approval of
the Commission.
6

See e.g., LouisianaEnergy Services (National Enrichment Facility), "Notice of Hearing and

Commission Order," 69 Fed. Reg. 5873, 5876 (Feb. 6, 2004).
7 Alternatively, the Commission could direct that hearings should commence more promptly - 45

days after issuance of the final SER and final EIS, if no additional contentions on the final SER or
EIS are admitted. Based on this rationale, NRC could require that proposed late-filed contentions be
submitted within 30 days of initial issuance of the SER with open items and any draft EIS.
The deadline for motions for summary disposition on previously admitted contentions could also be
moved up. Within 85 days of issuance of draft SER and draft NEPA document, the presiding officer
would rule on admission of proposed late-filed contentions and motions for summary disposition, and
set a schedule for the remainder of proceeding.

7
Recommended Rule Language
NEI recommends that the NRC revise 10 CFR Part 2, Appendix B, as follows: 8
II. Model Milestones for Hearings Conducted Under 10 CFR Part 2, Subpart L
These model milestones would apply to proceedings conducted under 10 CFR
Part 2, Subpart L, including those on applications for early site permits (ESPs),
combined licenses (COLs), renewed licenses, and license amendments.

Because we have proposed more than one alternative for modifying various deadlines in the license
review and hearing process, not all alternatives may be reflected in the marked-up model milestones
above.
8
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MODEL MILESTONES

[10 CFR Part 2, Subpart L]
Specific to Early Site Permit and Combined License Application Proceedings

*

Within 140 days of publication of notice
in FEDERAL REGISTER:

0

Within 55 days of presiding offin•er

dccision gr-anting intcrvention andd
admitting contentioens:

Presiding officer decision on intervention
petitions and admission of contentions
and
Prcsiding officer to setting initial schedule
for proceeding, based on staff schedule for
issuing draft and final SERs and any
necessary NEPA document.

Within 30 days of issuance of draft SER
and any necessary draft NEPA
document:

Proposed late-filed contentions on draft
SER and necessary draft NEPA documents
filed: last date for motions for summary
disposition on previously admitted
contentions.

Within 85 days of issuance of draft SER
and draft NEPA document:

Presiding officer decision on admission of
proposed late-filed contentions and motions
for summary disposition; presiding officer
sets schedule for remainder of proceeding.

Within 14 days after presiding officer
decision on amended/late-filed
contentions:

All parties complete updates of mandatory
disclosures.

Within 115 days of issuance of draft SER
and draft NEPA document:

metiefn3 for summary dispooitien dc

Within 4" 135 days of issuance of draft
SER and draft NEPA document:

Evidentiary hearing begins on initial
contentions.

Written direct testimony filed.

Evidentiary hearing begins on late-filed
Within 17EL90 days of issuance of final
SER and final NEPA document:

Within 60 90 days of end of evidentiary
hearing and closing of record:

contentions, if any.

Presiding officer issues initial decision.

9

V.

NRC Atomic and Safety Licensing Board Decisions Authorizing
Issuance of an ESP or a COL Should Be Immediately Effective

Proposed 10 CFR § 2.340(h) states that an Atomic Safety and Licensing Board
decision authorizing issuance of a COL is immediately effective. See 71 Fed. Reg. at
12,852.9 In contrast, proposed 10 CFR § 2.340(e) states that a licensing board
decision authorizing issuance of an ESP is not immediately effective and does not
become effective until the Commission has acted under Section 2.340(e)(2).
NRC should amend proposed 10 CFR § 2.340(e) to clarify that a licensing board
decision authorizing issuance of an ESP is immediately effective. This change
would not affect the procedural right of any party to appeal the licensing board's
final decision to the Commission, or to request the licensing board or the
Commission to issue a stay of the ESP. Additionally, this change would not affect
the Commission's sua sponte review of a licensing board's decision.
As currently provided in § 2.340(e), the Commission generally allows itself 60 days
to review a licensing board decision. Moreover, it is not unusual for the Commission
to grant itself additional time to review licensing board decisions. Therefore,
industry's recommended change could save two months or more on the schedule for
pre-construction activities for a facility, plus substantial savings on interest and
carrying costs, without affecting the substance of the Commission's review.
The NRC has identified no valid reason to delay the effectiveness of a licensing
board's decision on an ESP pending Commission review. Such a decision does not
authorize any safety-related construction activities and, therefore, issuance of the
ESP cannot affect safety. Furthermore, a licensing board decision authorizing a
COL (which does permit safety-related construction activities) is immediately
effective under § 2.340(h). The rulemaking does not justify treating ESP decisions
more restrictively than COL decisions, and we are not aware of any case law or
rationale that supports doing so. Therefore, NEI urges the Commission to modify
proposed § 2.340 to provide that licensing board decision authorizing either a COL
or an ESP is immediately effective.

9 NRC should amend proposed Section 2.340(h) to eliminate confusion relating to the immediate
effectiveness of the licensing board decision issuing a COL. Proposed Section 2.340(h)(1) (see col. 1)
specifies that: "a presiding officer's decision authorizing issuance of a combined license is
immediately effective, and the Director shall issue the appropriate license ..... "Yet in proposed
Section 2.340(h)(2)(iii) (see col. 2), it appears that the presiding officer's decision is automatically

stayed pending a Commission decision on a stay request (nominally 30 days). Thus, as currently
drafted, Section 2.340(h)(2)(iii) seems to undermine the intent of proposed Section 2.340(h)(1) to
provide for immediate effectiveness of a Commission decision authorizing issuance of a COL.
To correct this inconsistency, the last sentence in Section 2.340(h)(2)(iii) should be deleted.
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Recommended Rule Language
Proposed § 2.340(e)(1) should be amended to state as follows:
Nuclearpower reactorearly site permits. (1) Presiding officers. Presiding
officers shall hear and decide all issues that come before them, indicating in
their decisions the type of licensing action, if any, which their decision would
authorize. A presidingofficer's decision authorizingissuance of an early site
permit is immediately effective, and the Directorshall issue the appropriate
permit in accordancewith paragraph(c) of this section. T..he -•esiding

officcr'o dcion concerning earfly site per-Mits ArfPnent eff-ective until the
Co-MmPission actionseoutlined in pa-ragr-aph (e)(2) of this seetion have taken
plaeee.
Proposed § 2.340(e)(2) should be replaced in its entirety with the following:
(2) The Commission. (i) Reserving the power to act at an earliertime, the
Commission will, upon receipt of the presiding officer's decision authorizing
issuance of an early site permit, review the matter on its own motion to
determine whether to stay the effectiveness of the decision. An early site
permit decision will be stayed by the Commission only if it determines that it
is in the public interest to do so, based on a considerationof the gravity of the
substantive issue, the likelihood that it has been resolved incorrectly below, the
degree to which correct resolution of the issue would be prejudiced by any
activities authorized by § 52.24(c) of this chapterpending review, and other
relevant factors addressingthe public interest.
(ii) The parties may file comments with the Commission addressingmatters
which, in their view, pertain to the immediate effectiveness issue. To be
considered, these comments must be received within ten (10) days of the
presidingofficer's decision. However, the Commission may dispense with
comments by so advising the parties. An extensive stay will not be issued
without giving the affected parties an opportunity to be heard.
Proposed § 2.340(e)(1) should be amended to state as follows:
(h)(2)(iii). The Commission intends to issue a stay decision within thirty (30)
days of receipt of the presidingofficer's decision. The pre.iding officer•, initiAl

deccin wllbe consider-ed stayed pending the Commissein's decision.
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VI.

NRC Should Improve the Timeliness of the Section 52.103 Process

A.

Changes to 10 CFR 52.99(d)

The proposed rule would make several changes related to the Commission's findings
under Sections 52.99 and 52.103 regarding completion of ITAAC and authorization
of fuel loading and operation. Certain of the proposed amendments are inconsistent
with other sections or parts and proposed Section 52.99(d) incorrectly refers to the
ESP ITAAC. When the COL is issued, it will incorporate the ESP ITAAC and the
ESP will no longer be effective with respect to that COL. The changes suggested
below address these issues.10
B.

Specify the Use of Legislative Hearings for the Section 52.103 Hearing

We strongly recommend that the Commission modify the procedures in Section
52.103 and Part 2 to promote more timely completion of the Section 52.103 process,
including consideration of late-filed contentions. In particular, the Commission
should specify that Section 52.103 hearings (the "ITAAC hearing") shall be
legislative hearings under Subpart 0 of Part 2.11 Use of a legislative hearing in this
instance would be consistent with Section 189.a.(1)(B)(iv) of the Atomic Energy Act
of 1954, as amended (AEA), and would meet the NRC's obligation under 10 CFR
52.103 to provide an opportunity for a hearing on whether the inspections, tests,
analyses, and acceptance criteria for the new nuclear facility have been satisfied.
In a Subpart O-type legislative hearing, there would be no parties and no discovery.
Witnesses would be called to provide testimony on agency-identified matters and
would be asked questions by the presiding official - which could be an NRC Atomic

10 Proposed changes to 10 CFR 52.99(d) are as follows:
(d)(1)

In the event that an activity is subject to an ITAAC derived from a

FRA.d
......

carly

site

perm4i-eir-standard design certification and the licensee has not demonstrated that the

(2)

ITAAC has been met, the licensee may take corrective actions to successfully complete that
ITAAC, request a var-ianz frem the car.y site
.TAA,•
permit
or request an exemption from
the standard design certification ITAAC, as applicable. A request for a
zr -arianzz
an
exemption must also be accompanied by a request for a license amendment under § 52.98(f).
In the event that an activity is subject to an ITAAC not derived from a referenced ear4y site
pe..i.t-erstandard design certification and the licensee has not demonstrated that the
ITAAC has been met, the licensee may take corrective actions to successfully complete that
ITAAC or request a license amendment under § 52.98(f).

Although designed to be more expeditious, the potential use of 10 CFR Part 2, Subpart N
procedures for 10 CFR 52.103 hearings would, in our view, be problematic because Subpart N
contemplates a hearing that is not expected to require more than two days to complete - a
prerequisite that might not apply to every hearing request made under Section 52.103. Additionally,
Subpart N currently requires that all parties to the proceeding agree that the hearing should be
conducted under that subpart. Obtaining the agreement of all parties on that point may be difficult.
11

12
Safety and Licensing Board member or the Commission. 12 The Commission has
previously noted that the "non-adversariar' nature of a legislative hearing makes it
well-suited to the development of "'legislative facts,' viz., general facts which help a
3
decisionmaker decide questions of policy and discretion."1
We believe that a sound legal basis exists for this proposal. The NRC is required to
hold formal, on-the-record hearings under the Administrative Procedure Act only if
the agency's governing statute, the AEA, mandates such formal hearings. The AEA
does not mandate formal, on-the-record hearings for COL applications under
10 CFR Part 52. Section 185.b of the AEA provides that, following issuance of the
COL, the Commission "shall ensure that the prescribed inspections, tests, and
analyses are performed and, prior to operation of the facility, shall find that the
prescribed acceptance criteria are met. Any finding made under this subsection
shall not require a hearing except as provided in section 189a.(1)(B)."
Thus, the NRC will conduct initial licensing hearings for COL applications under
10 CFR Part 2, Subpart L (informal hearing procedures). Similarly, the AEA does
not require formal, on-the-record hearings for the 10 CFR 52.103(d) ITAAC hearing.
See AEA Section 189.a.(1)(B)(iv), which provides that: 'The Commission, in its
discretion, shall determine appropriate hearing procedures, whether informal or
formal adjudicatory, for any hearing under clause (i), and shall state its reasons
therefor." The language of NRC regulations in Section 52.103(d) is essentially
identical to this statutory provision.
This proposal also is grounded in sound public policy. The AEA narrowly focuses
the Section 52.103 hearing opportunity on "whether the facility as constructed
complies, or on completion will comply, with the acceptance criteria of the license."
See AEA Section 189.a.(1)(B)(i). Legislative hearings are appropriate for resolving
any disputes regarding ITAAC satisfaction, given the objective nature of most of the
ITAAC (discrete inspections, tests, and analyses with objective acceptance criteria
that do not require use of expert judgment). More broadly, requiring that the
10 CFR 52.103 hearing be legislative in nature should significantly accelerate the
NRC hearing process for new plants, minimizing the potential for significant delay
immediately prior to plant operation.
The Commission could effect this change by issuing an order in each licensing
proceeding. Alternatively, to codify the change in the regulations, the NRC could
amend the language of existinglO CFR Part 2, Subpart 0 (including Sections 2.1500
See 69 Fed. Reg. 2182, 2192 (Jan. 14, 2004) (NRC final rule amending rules of practice in 10 CFR
Part 2).
12

13

69 Fed. Reg. at 2192. By contrast, the Commission noted, a more adversarial hearing process

would likely be better suited to resolving factual disputes relating to the occurrence of a past event,
where the credibility of an eyewitness might be determinative, or where motive or intent is at issue.
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and 2.1502) to specify that Subpart 0 legislative hearings will be used to meet the
Commission's obligation under 10 CFR 52.103(d) to hold a hearing leading to the
issuance of findings required under 10 CFR 52.103(g).
C.

Exempt Certain ITAAC Issues from Section 52.103 Hearing
under Administrative Procedure Act Section 554(a)(3)

NEI further proposes that the NRC modify its hearing process to provide that, in
deciding whether to grant a request for a hearing pursuant to Section 52.103,14 the
presiding officer first determine whether a contention is exempt from adjudication
under Section 554(a)(3) of the Administrative Procedure Act (APA) (5 U.S.C.
§ 554(a)(3)) and Section 185b. of the AEA.
APA Section 554(a)(3) exempts from APA formal adjudication requirements those
matters in which decisions "rest solely on inspections, tests and elections." The
scope of the Section 554(a)(3) exemption has generally been construed to include
"technical facts ... as to which administrative hearings have long been thought
unnecessary" and situations where an agency relies on the "judgment" of a tester or
inspector. Door v. Donaldson, 195 F.2d 764 (D.C. Cir. 1952); see also Attorney
General's Committee on Administrative Procedure, Final Report to President and
the Congress, at 37 (1941) (noting that "resort to formal procedures [for inspections,
tests, and elections] ... is not desired or utilized ... because it gives no added
protection"); S.Rep. No. 752, 79th Cong., 1st Sess. 16 (1945) (exempting inspections,
tests, and elections "because those methods of determination do not lend themselves
to the hearing process').
We believe that the APA Section 554(a)(3) exemption relieves the NRC from the
obligation to conduct any hearing under Section 52.103 when the question of
whether a new facility complies with an ITAAC can be decided solely on the basis of
inspections or test results. In Union of Concerned Scientists v. U.S. Nuclear
Regulatory Commission, the Court acknowledged that Congress did not mean to
require a hearing where a hearing would serve no purpose. 735 F.2d 1437,
1449-1450 (D.C. Cir. 1984). In the UCS case, the Court described the generic APA
provision as an exemption from AEA "Section 189(a)'s hearing requirement," not as
an exemption from APA Section 554 procedures.

14 10 CFR 52.103(b) provides that a request for hearing under Section 52.103(a) must show, prima
facie, that (1) one or more of the acceptance criteria in the COL have not been or will not be met, and
(2) the specific operational consequences of nonconformance that would be contrary to providing
reasonable assurance of adequate protection of the public health and safety.

14
Thus, consistent with APA Section 554(a)(3), the Commission could by regulation or
order exclude those specific "inspections, tests, and analyses" referenced in AEA
§ 185b. that rely solely on detailed, objective, or self-implementing acceptance
criteria that do not lend themselves to the hearing process.15 By limiting the scope
of Section 52.103 hearings to those ITAAC that actually have a component
amenable to the informal hearing process, the Commission could more efficiently
focus the pre-operational hearing process.
Given the short time frame for conducting ITAAC hearings, focusing on those
ITAAC that involve issues that fall outside the APA exception would save valuable
Staff, applicant, and intervener resources and reduce the potential for hearingrelated delays. It would also promote stability in the licensing process.
Significantly, the approach that industry now is advocating is consistent with
principles acknowledged by the Commission when it promulgated the original 10
CFR Part 52.16 The industry approach also addresses the Commission's 1989
concern that it not prejudge whether every acceptance criteria raised under Section
52.103 will in fact be "self-limiting." Consistent with this proposal, there are
various ways to make the specific NRC determination as to which ITAAC are
susceptible to resolution based solely on the results of tests and inspections (and
thus should not be adjudicated). In our view, the Commission should delegate this
determination to the NRC Staff, particularly since many ITAAC will be technical in
nature. The Staff conceivably could make such determinations generically. Or, it
could make the determinations on a case-by-case basis, as proposed contentions
arise on a particular ITAAC. Similarly, the presiding officer in the Section 52.103
hearing could make the determination, perhaps with Staff input.

The NRC Staff has previously agreed that it may consider whether a contention is exempt from
adjudication under the APA in the context of Section 52.103 hearing requests. See Nov. 20, 2003,
NRC letter to NEI on combined license topic COL-5 concerning the 10 CFR § 52.103 hearing process,
p. 4.
15

16

See 54 Fed. Reg. 15372, 15380 (April 18, 1989):
The Commission agrees that findings which rest solely on the results of tests and inspections
should not be adjudicated [under APA Section 554(a)(3)], and the final rule so provides. See
52.103. However, not every finding the Commission must make before operation begins
under a combined license will necessarily always be based on wholly self-implementing
acceptance criteria and therefore encompassed within the APA exception. The Commission
does not believe that it is prudent to decide now, before the Commission has even once gone
through the process of judging whether a plant built under a combined license is ready to
operate, that every finding the Commission will have to make at that point will be cut-anddried - - proceeding according to highly detailed 'objective criteria' entailing little judgment
and discretion in their application, and not involving questions of 'credibility, conflicts, and
sufficiency', questions which the Court in UCS v. NRC... held were marks of issues which
should be litigated at least under the facts of that case.
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In addition to the specific recommendations above relating to the Section 52.103
hearing, we further suggest that the NRC shorten many of the time intervals
currently specified under Part 2 as applied to 10 CFR 52.103 hearing activities, to
facilitate the earlier initiation and completion of Section 52.103 hearings. 17

ProposedRule Language
10 CFR §52.103 (as proposed) (to provide for efficient resolution of an ITAAC issue.)
§ 52.103 Operation under a combined license.
(a) Not less than 180 days before the date scheduled for initial loading of fuel
into a plant by a licensee that has been issued a combined license under
subpart C of this part, the Commission shall publish notice of intended
operation in the Federal Register. The notice must provide that any person
whose interest may be affected by operation of the plant may, within 60 days,
request that the Commission hold a hearing on whether the facility as
constructed complies, or on completion will comply, with the acceptance
criteria in the combined license, except that a hearing shall not be granted for
those ITAAC which the Commission found were met under § 52.97(a)(2), or
for those ITAAC for which the Commission's determination of completion rests
solely on inspections or tests.

17

See Nov. 20, 2003, letter to R. Simard, NEI, from J. Lyons, NRR, NRC, re "Resolution of Combined License

Topic 5 (COL-5), the 10 CFR 52.103 Hearing Process," particularly the discussion of NEI Position 3.
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SUBJECT: Licensing and Hearing Process Issues Relating to NRC Proposed
Rule, "Licenses, Certifications and Approvals for
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3150-AG24)

Dear Ms. Vietti-Cook:

The Nuclear Energy Institute (NEI) is pleased to submit the enclosed
partial comments on certain aspects of the above-captioned Nuclear
Regulatory Commission (NRC) rulemaking. These comments relate to the
NRC licensing and hearing processes, as those processes will be applied
to combined operating license (COL) applications, early site permit
(ESP) applications, and design certification (DC) applications.

Sincerely,

Adrian P. Heymer
Senior Director, New Plant Deployment
Nuclear Generation Division
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