
May 8, 2006

Pam Schuller
Environmental Specialist
Bureau of Land Management
Salt Lake Field Office 
2370 S. 2300 W.
Salt Lake City, Utah  84119

SUBJECT: NRC STAFF’S COMMENTS IN RESPONSE TO THE BUREAU OF LAND
MANAGEMENT’S FEBRUARY 7, 2006, REQUEST FOR COMMENTS
RELATED TO PRIVATE FUEL STORAGE’S APPLICATIONS FOR RIGHTS-OF-
WAY

Dear Ms. Schuller:

The U.S. Nuclear Regulatory Commission (NRC) staff has reviewed the Bureau of Land
Management’s (BLM’s) Notice of Request for Comments (Notice) related to the applications
filed by Private Fuel Storage, L.L.C. (PFS) for a right-of-way for construction of a rail line or
intermodal transfer facility for transportation of spent nuclear fuel to its planned facility,
published in the Federal Register on February 7, 2006 (71 FR 6286).  The NRC staff believes
that certain statements in the Notice require clarification or correction, and provides the
enclosed comments to clarify the information provided in the Notice.

Should you have any questions related to the enclosed comments, please do not hesitate to
contact Mr. Stewart Brown of my staff.  He can be reached by telephone at (301) 415-8531 or
by E-mail at swb1@nrc.gov.

Sincerely,

/RA/

E. William Brach, Director
Spent Fuel Project Office
Office of Nuclear Material Safety
  and Safeguards

Docket No. 72-22

Enclosure:  Comments

cc:  PFS Service Lists
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U.S. Nuclear Regulatory Commission Staff’s Comments In Response to
U.S. Bureau of Land Management’s February 7, 2006, Notice of Request for

Comments Related to Private Fuel Storage, L.L.C.’s Applications for a Right-of-Way

The U.S. Nuclear Regulatory Commission (NRC) staff provides the following comments in
response to the Bureau of Land Management’s (BLM’s) “Notice of Request for Comments to
Address Right-of-Way Applications Filed by Private Fuel Storage, L.L.C.” (FRN) published in
the Federal Register on February 7, 2006 (71 FR 6286).  In providing these comments, it
should be noted that neither the Nuclear Regulatory Commission nor the NRC staff takes any
position with respect to whether BLM should grant, deny, or take other action with respect to
PFS’s pending right-of-way applications.  Rather, these comments are provided solely to clarify
or correct certain statements contained in the FRN, in order to help avoid any error or
misunderstanding of the matters addressed herein.

Comments:

1. Safety of the PFS Facility. The FRN referred to certain statements in a letter from the
Utah Congressional delegation to the Secretary of the Interior, dated September 9,
2005.  The FRN indicates that the Utah delegation stated that “the proximity of the
Goshute reservation to the Utah Test and Training Range makes it one of the most
dangerous locations for the aboveground storage of high-level nuclear waste.”  In
particular, the Utah delegation referred to the large number of F-16 aircraft flights that
occur near the proposed PFS site and the number of F-16 crashes that have occurred in
the past.

The NRC, under the Atomic Energy Act of 1954, as amended (AEA) is, among other
things, responsible for determining whether an application to construct and/or operate a
commercial nuclear facility provides adequate protection of public health and safety and
should be granted.  Consistent with its statutory responsibility, the NRC reviewed PFS’s
application to construct and operate an independent spent fuel storage installation
(ISFSI) on the Reservation of the Skull Valley Band of Goshute Indians, located in Skull
Valley, Utah.

As part of its safety assessment of the proposed facility, the NRC evaluated the risk to
the proposed facility from external hazards, including the proximity of the proposed site
to the Utah Test and Training Range (UTTR) and the activities conducted there, as well
as the potential for an F-16 aircraft crash into the proposed site.  These issues were
considered by the NRC staff in Chapter 15 of its “Consolidated Safety Evaluation Report
Concerning the Private Fuel Storage Facility” (March 2002).  Further, these issues were
litigated by the State of Utah and other parties in the adjudicatory proceeding conducted
on the PFS application before the NRC’s Atomic Safety and Licensing Board (ASLB), in
which extensive expert testimony and analyses were presented by the State of Utah,
PFS, and the NRC staff.  The ASLB issued a number of decisions concerning these
matters during the course of the adjudicatory proceeding, in favor of license issuance. 
On February 24, 2005, the ASLB issued its Final Partial Initial Decision (PID), in which it
found that the probability of an accidental F-16 aircraft crash or ordnance impact into the
facility that would result in a release of radioactive materials is less than 1 x 10-6 /yr (i.e.,
less than one in one million per year) and therefore is not a credible accident for which
the facility has to be designed.  See Private Fuel Storage, L.L.C. (Independent Spent
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Fuel Storage Installation), LBP-05-29, 62 NRC 635 (publishing a redacted version of the
Final PID), reconsideration denied, LBP-05-12, 61 NRC 319 (2005).  The ASLB’s
decision was upheld by the Commission in a decision issued on September 9, 2005, in
which the Commission authorized the staff, upon the resolution of other matters, to
issue a license to PFS.  See Private Fuel Storage, L.L.C. (Independent Spent Fuel
Storage Installation), CLI-05-19, 62 NRC 403 (2005).  The State of Utah is seeking
judicial review of this matter by the U.S. Court of Appeals.  See Utah v. Nuclear
Regulatory Commission, Docket Nos. 05-1420, 06-1087 (D.C. Cir.) (petitions for review
pending).

In sum, the NRC has fully considered the risks posed by external hazards, including
military activities conducted on the UTTR and F-16 aircraft flights through Skull Valley,
and concluded that they do not pose a credible hazard to the PFS facility.  On
February 21, 2006, the NRC issued Materials License No. SNM-2513 to PFS,
authorizing the construction and operation of the PFS facility, subject to the
requirements and conditions of that license.  The NRC’s notice of license issuance was
published in the Federal Register on February 28, 2006 (71 FR 10068).  The license and
technical specifications may be viewed on the NRC’s Agencywide Documents Access
and Management System (ADAMS) at ADAMS accession nos. ML060450434,
ML060450438 and ML060450442. 

2. Reopening of the EIS.  The FRN summarized statements in the Utah Congressional
delegation’s letter to the Secretary of the Interior dated September 9, 2005, stating that
the “NRC refused to reopen its EIS, dated December 2001, to consider the threat of
deliberate suicide air attacks, even though post September 11 studies have been
completed at all other facilities licensed by NRC.”

The NRC, together with the BLM, the Bureau of Indian Affairs and the Surface
Transportation Board worked as cooperating Federal agencies to develop the PFS
Environmental Impact Statement (EIS).  The NRC and cooperating Federal agencies,
including BLM, issued the Draft EIS in June 2000, and issued the Final EIS in December
2001.  See “Final Environmental Impact Statement for the Construction and Operation
of an [ISFSI] on the Reservation of the Skull Valley Band of Goshute Indians and the
Related Transportation Facility in Tooele County, Utah,” NUREG-1714 (December
2001).  Following the terrorist attacks of September 11, 2001, the State of Utah filed a
new contention in the adjudicatory proceeding on the PFS license application, asserting,
among other things, that the risk of a suicide mission or terrorist attack must be
considered in the EIS.  This contention was considered and rejected by the ASLB, and
the ASLB’s decision was upheld on appeal by the Commission.  See Private Fuel
Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340
(2002), aff’g LBP-01-37, 54 NRC 476 (2001).  In this regard, the Commission
determined, among other things, that a terrorist attack is not, in the context of this
licensing action, a reasonably foreseeable consequence of license issuance and,
therefore, need not be evaluated in an EIS under the National Environmental Policy
Act’s “rule of reason.”  Id., 56 NRC at 348-54.  This decision, like the aircraft crash
hazard issue discussed above, has been raised by the State of Utah in its pending
petitions for review filed before the U.S. Court of Appeals.
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The delegation’s reference to “post September 11 studies” conducted at other facilities
licensed by the NRC appears to suggest that the NRC would allow operation of the PFS
facility under security standards that are less stringent than the standards in place at
other facilities licensed by the NRC.  That suggestion is not correct.  Various conditions
must be satisfied before PFS can commence construction of its facility, and it is not
expected to receive SNF in the near-term.  The NRC will evaluate the need for
additional security measures at the PFS facility based on current threat conditions that
exist prior to PFS’s receipt of SNF on-site.  Should the NRC determine that additional
security measures are necessary or appropriate for the PFS facility, such measures will
be imposed at that time by NRC order.

3. NRC’s Licensing Authority.  The FRN summarized statements provided in the Utah
Congressional delegation’s letter to the Secretary of the Interior dated September 9,
2005, stating that “the issuance of a license for a private away-from-reactor storage site
has never been done and in our view runs counter to the Nuclear Waste Policy Act
[NWPA], which limits the NRC to license storage sites only at federal facilities or onsite
at nuclear power plants.”

This statement is incorrect.  First, the Utah delegation is incorrect in stating that the PFS
site is the first away-from reactor storage site to be licensed by the NRC.  Pursuant to its
authority under the AEA, the NRC has previously issued a license for an away-from-
reactor site at the GE Morris facility in Illinois.  Second, the NRC’s authority to license an
away-from-reactor ISFSI is derived from the AEA.  While the NWPA addresses interim
storage at other sites, it does not reduce or limit the authority granted to the NRC by the
AEA to license an away-from reactor ISFSI, and it does not preclude the NRC from
issuing a license for the proposed PFS facility.  This issue was raised by the State of
Utah in the NRC adjudicatory proceeding, and has been resolved.  See Private Fuel
Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-29, 56 NRC 390
(2002).  Moreover, the State of Utah’s arguments challenging the NRC’s continued
authority to license an away-from-reactor ISFSI have been considered and rejected by
the U.S. Court of Appeals.  See Bullcreek v. Nuclear Regulatory Commission, 359 F.3d
536 (D.C. Cir. 2004).  

4. DOE Responsibility.  The FRN further summarized statements provided in a letter from
former Secretary of Energy Spencer Abraham to Senator Orrin Hatch dated July 8,
2002, in which Secretary Abraham stated that the Department of Energy (DOE) could
not “monitor the safety precautions that a private facility may install” and that “all costs
associated with the PFS plan would have to be covered by members of the PFS private
consortium.”

While these statements are generally correct, they could provide a misleading
impression that DOE is responsible to monitor the safety precautions of NRC licensed-
facilities, that federal funding is required at the PFS facility, or that PFS members must
bear all costs of the facility.  The NRC is the Federal agency authorized under the
provisions of the AEA to oversee safety at civilian nuclear facilities.  DOE is not
responsible for safety at the PFS facility.  Further, neither DOE nor the federal
government is responsible for the costs of constructing or operating the site.  The NRC
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considered numerous financial assurance issues in the staff’s Safety Evaluation Report
and in extensive litigation conducted before the ASLB and the Commission.  Based on
the NRC’s consideration of these matters, conditions have been placed in the PFS
license which require PFS to secure adequate funding, or contractual commitments
from its customers, before it may commence construction or operation of the facility. 
See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-05-
08, 61 NRC 129 (2005) (attaching redacted decisions in CLI-04-10, CLI-04-27, and CLI-
05-1).  The NRC’s decisions regarding financial assurance, like other issues discussed
above, have been raised by the State of Utah in its pending petitions for review filed
before the U.S. Court of Appeals.

5. Alternative Site.  The FRN discusses four alternatives for its right-of-way consideration. 
Two of the alternatives (Alternative 1 and Alternative 3) were based on locating the PFS
facility at Site A.  The other two alternatives (Alternative 2 and Alternative 4) were based
on locating the PFS facility at Site B.  Both sites are located on the Reservation of the
Skull Valley Band of Goshute Indians.  Site A is PFS’s proposed site, while Site B is
located 0.5 miles south of Site A.  These sites were discussed in the EIS for the PFS
ISFSI and the related transportation facility, in which BLM was a cooperating federal
agency.

On February 21, 2006 (after BLM published its FRN), the NRC issued Materials License
No. SNM-2513 to PFS.  This license authorized the construction and operation of the
ISFSI at the site which had been proposed by PFS in its NRC license application.  The
licensed location of the PFS site is described in both the PFS Safety Analysis Report
(Section 2.1.2) and the FEIS (Section 2.1.1).  Specifically, as stated in the FEIS, the
northwest corner site is located at 40E 24’ 50” N, and 112E 47’ 37” W.  Thus, the NRC
license does not authorize construction of the PFS facility on the site considered in
Alternatives 2 and Alternative 4, and selection of that site by BLM would be inconsistent
with the NRC’s license.

6. Commencement of Construction.  The FRN provided a discussion on the construction of
the PFS facility.  BLM stated that “Phase 1 construction, which would provide an
operational facility, is planned to begin upon issuance of a license by the NRC and
certification by the Secretary [of Interior] that the conditions under which a May 1997
lease between PFS and the Band was approved have been satisfied.”  

The FRN’s discussion of when construction may commence is incorrect.  After BLM
published its FRN, NRC issued Materials License No. SNM-2513 to PFS.  While this
license authorizes PFS to construct and operate its proposed facility, the NRC imposed
a condition on the license, which requires that PFS must have adequate funding
committed before construction can begin.  Thus, Phase I construction at the PFS site
may not commence until PFS has secured the necessary funding required under its
NRC license, even if BLM has taken affirmative action on PFS’s pending request for a
transportation right-of-way and the Secretary of Interior has provided final approval of
the requested lease.
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7. Cask Certification.  The FRN stated that the “canister-based cask system for confining
the SNF would be certified by NRC in accordance with NRC requirements (10 CFR
Part 72).”  

That statement is somewhat outdated.  The NRC certified the Holtec HI-STORM 100
cask several years ago, prior to issuance of the PFS license.  See “List of Approved
Spent Fuel Storage Casks: Holtec HI-STORM 100 Addition,” 65 FR 25241 (May 1,
2000).  The NRC license authorizes PFS to utilize the HI-STORM 100 cask, with certain 
modifications proposed by PFS.

8. No Action Alternative. The FRN provided a “no action alternative” discussion, in which it
reiterated certain statements which had appeared in the FEIS.  This discussion
suggested that if BLM takes no action on the PFS right-of-way applications, no NRC
license would be issued.  BLM stated:

Under the no action alternative, no PFS facility or transportation
facilities would be built in Skull Valley.  Under this alternative,
NRC would deny the application for a license for the proposed
PFS facility, and no certification by the Secretary of lease
conditions would occur.  From BLM’s perspective, the right-of-way
applications filed by PFS would be denied.

Inasmuch as the NRC issued Materials License No. SNM-2513 to PFS on February 21,
2006, the suggestion that the NRC may deny a license for the PFS facility based on a
“no action” alternative, is no longer valid.  In the event that BLM determines to take no
action with respect to the PFS right-of-way application, the NRC license would continue
in effect and PFS would be required to pursue other alternatives to transport SNF to its
facility.


