
1  See NRC Staff Motion for Reconsideration (April 27, 2006) [hereinafter Staff Motion].

2  See Licensing Board Order (Request for Documents and Briefings) (April 17, 2006)
(unpublished) [hereinafter Order].

3  10 C.F.R. § 2.104(b)(2).  Section 2.104(b)(2) also provides that these determinations
are to be made “without conducting a de novo review” (emphasis added).   Nonetheless, since
a “de novo” review would involve complete repetition of the Staff’s work, this qualification does
little to clarify the contemplated reduction in the scope of review. 
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ORDER

Before the Board is the April 27, 2006 NRC Staff Motion for Reconsideration1 of this

Board’s April 17, 2006 Order Request for Documents and Briefings.2  Upon full consideration,

we grant the motion in part and deny in part.

The regulation governing this proceeding requires that the Board determine whether

“the application and the record of the proceeding contain sufficient information and the review

of the application by the Commission’s staff has been adequate to support an affirmative finding

[by the Staff].”3  The Commission, recognizing the difficulty of such a task and the fact that both

Staff and the Advisory Committee on Reactor Safeguards (ACRS) conduct intensive detailed

reviews, advised that licensing boards should undertake a “simple ‘sufficiency’ review,’” going



- 2 -

4    Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-17, 62
NRC 5, 39 (2005).  The Commission’s guidance came in response to a number of certified
questions issued by the Chief Administrative Judge of the ASLBP seeking clarification of the
breadth and depth of the Board’s Mandatory Hearing role, in LBP-05-07, 61 NRC 188 (2005).  
The Commission also suggested that “applying a less stringent ‘sufficiency’ standard when
examining uncontested issues merely recognizes ‘the inherent limitations on a board’s review   
. . . ’ [and] ‘[a]s a practical matter . . . it would simply not be possible for the two technical
members of the panel to evaluate the totality of the material relevant to safety matters that the
Staff and the ACRS have generated through many months of work.’” Clinton ESP, CLI-05-17,
62 NRC at 40 (citations omitted).

5  Clinton ESP, CLI-05-17, 62 NRC at 40.

6  Id. at 43 (emphasis added).

on to interpret this to mean “[i]n other words, the boards should inquire whether the NRC Staff

performed an adequate review and made findings with reasonable support in logic and in fact.”4 

The concept of a simple “sufficiency” review is belied by the requirement that we dig deeply

enough to identify and analyze the logic and facts supporting the staff conclusions - matters

which are not often readily apparent in the content of the Final Safety Evaluation Report

(FSER).  Recognizing the potential for misinterpretation of the concept of a simple sufficiency

review, the Commission clarified that this was “not to say that we expect our boards to follow a

cursory, hands-off approach . . . . [W]e anticipate that our boards will carefully probe those

findings by asking appropriate questions and by requiring supplemental information when

necessary.”5   

We take guidance on the foregoing from the Commission’s concluding statements in

Section C of CLI-05-17 that “we do not dictate any particular procedure in the current cases, but

we would expect the boards to select the most appropriate and expeditious approach given the

circumstances of a case.”6  The Order embodied our determination of what was the most

appropriate and expeditious approach by allocating support efforts to the party that could most
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7  The Commission also advised “we don’t think the task need consume anything close
to 1000 (or 2000) person hours,” which implies that each Board member need expend nothing
close to 333 hours - i.e., nothing close to 8 weeks.  Id. at 41.  Taking the phrase “nothing close”
to mean substantially less than (or a small fraction of), would imply that each Board member will
expend no more than a few weeks performing its review of the record, asking for
supplementary information, conducting any hearings, reaching his/her conclusion, and writing
the opinion.  For the board to carry out its review function in anything approaching the time
period anticipated by the Commission, it will be necessary for the Staff to provide material
assistance.  It is for this reason, along with the obvious fact that it is a task the Staff is best
equipped to perform, that we have required the Staff to prepare and deliver the requested
summaries.

efficiently carry them out.7  Clearly, the approach we have established, of initially requiring

summary documentation of Staff logic and underlying facts, is far more efficient than

performing our review of the record without such a roadmap and resorting, through the oral

hearing process (potentially, a series of oral hearings), to asking Staff witnesses questions

developed during our review to gradually develop our understanding of the underlying logic and

facts. 

We address below the Staff’s request for reconsideration of Items 6 through 9 of the

Order. 

Item 6 (ACRS Documents)

The Board is fully aware that the ACRS is an independent advisory committee and that

the Staff does not have in its possession internal ACRS documents.  The Staff has stated that it

will provide the Board with copies of ACRS-related documents that are within its control,

including an ACRS letter to the Staff regarding its review of the FSER and the Staff’s response

to the ACRS.  For clarity, the Staff should also provide to the Board copies of any materials that

the Staff presented to the ACRS.  The Board will directly contact the ACRS regarding any

additional materials in its sole possession or control.
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8  Staff Motion at 5.

9  Clinton ESP, CLI-05-17, 62 NRC at 34.

Items 7 & 8

The Board views the material requested by Items 7 and 8 as falling into the same

category as that requested by Item 9(d) (see discussion infra), and therefore, disagrees with the

Staff’s view as to that material.  Nonetheless, because some or all of that material may

ultimately be unnecessary for our review, we withhold the request for Items 7 and 8 until we

have completed our review of the summary to be provided pursuant to Item 9 and of the FSER. 

At that point we may renew those requirements in whole or in part.

Item 9 (a) & (b)

Subsections (a) and (b) of Item 9 of the Order requesting documents call for the NRC

Staff to produce a detailed report setting out, subsection-by-subsection, the relevant regulatory

guidance applied by the Staff in reviewing the Application and a description of each instance

where the Staff’s review deviated from the guidance.  In objecting to the Board’s request, the

NRC Staff argues that “[t]he Board’s review of information at the level of detail requested would

be tantamount to redoing the Staff’s work.”8  The Staff’s assertion that such a review would be

redundant and unnecessary is inapposite to the obligations of this board; the requested reports

will enable the Board to perform, in the most efficient manner, the “independent ‘hard look’ at

the NRC Staff safety and environmental findings” and to “probe the logic and evidence

supporting the NRC Staff findings” envisioned by the Commission.9  Following Commission

guidance in developing the referenced Order, the Board found that the optimum approach was

the assignment of support effort to the party best able to perform the task, and, therefore, to

require the Staff to prepare the requested summaries.  Such summaries will relieve the Board

from the time consuming, and more intrusive and burdensome, review that might well have
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10  The efficiency, for all parties, of the Board’s chosen approach should be obvious,
even to the most casual of readers.

11  Furthermore, requiring the Staff to prepare these summaries is not tantamount to
telling the Staff what to do, it is merely requiring the Staff to tell us what they did.

12  International Atomic Energy Agency, “Safety Culture: A Report by the International
Nuclear Safety Advisory Group,” SAFETY SERIES No.75-INSAG-4, 13 (1991).

forced the Board to “redo” some of the Staff’s analysis and work.10  Placing such a requirement

on the Staff does not tread upon the prohibition against licensing boards “directing” the Staff’s

efforts, because that prohibition relates, as we see it, solely to the Staff’s efforts regarding its

review of the application.11  The objective of these summaries is to collect, in a single concise

document, a subsection-by-subsection statement by the Staff of the facts and logic underlying

its conclusions.

The Board recognizes that a review of a detailed and complete FSER may indeed reveal

information that would satisfy the majority of the Board’s needs; however, to determine whether

the Staff analysis presented in the FSER is supported in logic and fact we must comprehend

the factual basis for these decisions and the logical process employed in reaching them so as

to ensure that the process is “rigorous and prudent [in its] approach” and above all encourages

a “questioning attitude” amongst reviewers.12  Having performed a preliminary review of the

Draft SER (DSER) and the Supplemental DSER, it is clear to the Board that the task of ferreting

out the facts and logic underlying key staff determinations from those documents will be time

consuming and difficult.  We believe the requested summaries can be expeditiously and

efficiently prepared by Staff, and will greatly reduce our effort by focusing our review.

By way of clarification, the Board advises the Staff that the principal focus of the reports

required by Subsections 9(a) and (b) is, as set out above, to collect in a single concise

document a subsection-by-subsection statement of the facts and logic underlying Staff

conclusions.  Therefore, we clarify that portion of our Order to the following extent: 
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13  Such references shall, to the maximum extent practicable, point to specific sentences
or paragraphs and not to entire subsections.

14  The principal purpose of Items 9(a) and (b) was to spell out in detail the information
the Board believes would be necessary to establish the underlying facts and logic of the Staff
conclusion.  To the extent Staff believes such information is useful to provide the relevant
factual background or underlying logical foundation, the Staff should incorporate them into its
report.

15  Order at 3.

Staff should, in addressing Items 9(a) and (b) of the Order, prepare a summary

document indicating, in outline form sufficient for comprehension, the facts underlying each of

its material determinations and the logic which led the Staff to reach the conclusions.  The Staff

may, as appropriate, reference specific subsections of the FSER rather than repeat materials

therein contained.13  Because it will also be useful in our review to understand where regulatory

guidance documents were explicitly followed and where new ground was plowed, the Staff shall

also prepare a table indicating, subsection-by-subsection, where regulatory guidance was not

explicitly followed.  Each of those instances shall be covered by the summary document

referred to above.14  Following review of the FSER and the summaries of underlying logic and

facts described above, the Board will reassess its needs. 

Item 9(c) 

The Board withholds Item 9(c) of the Order pending review of the summary requested

above and the FSER.

Item 9(d)

Item 9(d) requests a list of all areas of the application review “wherein the project

manager (or supervising staff member) disagreed with the proposed findings of the staff

member charged with a portion of the review, setting out the topic at issue, the ultimate

resolution, and the rationale for such resolution.”15  The Staff opposes the Board’s request
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16  Staff Motion at 6.

17  The mandatory hearing obligation falls upon the Commission in this instance through
section 189a of the Atomic Energy Act.  The Commission has elected to delegate that
responsibility to licensing boards.

18  The Board views this information as material to its understanding of the underlying
basis and approach used by the staff in developing the final documents and conclusions.
Procedures will be put in place to assure that any information provided by the Staff related to
Item 9(d), and, if in the future the Board requires the Staff to produce the information originally
requested by Items 7, 8, and 9(c), will be kept confidential.  

stating that “pre-decisional matters are not subject to the Board’s review.”16  First we note that

this mandatory hearing is not litigative in nature; rather, the Board stands in the shoes of the

Commission, performing a review of Staff work.17  Thus, we find the Staff’s objection

misdirected. The Board’s request for such information should no more chill the robust and open

exchange of opinions and ideas during the Staff’s review of the Application than would review of

that information by the Commissioners.  This item is intended to assist the Board in the

identification of areas of the Application that the Staff found difficult to resolve.18  The Board

finds the information required by Item 9(d) necessary to “probe the logic and evidence

supporting the NRC staff findings.”  The Staff’s motion related to Item 9(d) is denied, but the

Order is modified to the following extent: The information required by Item 9(d) may be

incorporated into the summary to be submitted in respect of Items 9(a) and (b).
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* Copies of this order were sent this date by Internet e-mail transmission to:  (1) Counsel
for EGC, and (2) Counsel for the NRC Staff.

The Staff shall notify the Board, not later than May 12, 2006, the date upon which it will

deliver the reports originally identified in the April 17, 2006 Order, and modified above;

provided, that such delivery date shall not be later than June 9, 2006.

It is so ORDERED.

THE ATOMIC SAFETY 
  AND LICENSING BOARD*

 /RA/                                                
Dr. Paul B. Abramson, Chairman
ADMINISTRATIVE JUDGE

 /RA/                                                
Dr. Anthony J. Baratta
ADMINISTRATIVE JUDGE

 /RA by Dr. Paul B. Abramson for/
Dr. David L. Hetrick
ADMINISTRATIVE JUDGE

Rockville, Maryland
May 3, 2006
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