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February 3, 1986

To:

From:

Subject:

Summary:

RULEMAKING ISSUE At
(Notation Vote) SECY-86-39

The Commissioners 6 "

Herzel H. E. Plaine, General Counsel 021

REVISIONS TO DRAFT FEDERAL REGISTER NOTICE
PROPOSING REVISIONS TO THE CO'MISSION'S EX PARTE
AND SEPARATION OF FUNCTIONS RULES

By staff requirements memorandum dated

December 4, 1985, regarding SECY-85-328, the

Secretary indicated that the Commission had

approved publication for public comment of a

proposed rule regarding ex parte and separation

of functions restrictions, with revisions

suggested by various Commissioners. We also

were requested to prepare answers to certain

questions proffered by Chairman Palladino. The

attached line-in, line-out version of the draft

Federal Register notice (Attachment 1),

incorporates the Commission's suggested

revisions as well as several minor revisions we
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believe are appropriate. In addition, in this

paper we provide any necessary explanations

regarding the various changes and a response to

Chairman Palladino's questions.

Discussion: By a vote of 4 to 1 on SECY-85-328, the

Commission approved the publication of a

proposed rule on separation of functions and ex

parte communications with the Option I provision

relating to the separation of functions

restriction. Chairman Palladino and Commissioners

Roberts and Zech put forth a number of

suggestions and questions about particular

provisions of the proposed rule. We have

reviewed those comments and made certain changes

in the language of the proposed rule and the

Statement of Considerations. An outline of

these changes, as well as our response to

Commissioner questions and comments, is set

forth below.
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I. Chairman Palladino's Questions

A. Does the proposed rule permit
Commissioner communications with NRC
staff members not appointed as Commission
adjudicatory employees if they do not
perform investigative or litigative
functions and if the communications
are not on "a continuing basis?" What
is meant by "a continuing basis?"

Section 2.781(a) of the proposed rule would

prohibit off-the-record communications with NRC

staff members only if they have performed an

investigative or litigating function in a

proceeding. The definition of "Commission

adjudicatory employee" in section 2.4 of the

rule also indicates that any staff member who is

to be consulted as an advisor on a continuing

basis must be designated as a Commission

adjudicatory employee. However, as the proposed

rule is now drafted, communications with other

staff members not involved in a proceeding would

not be prohibited and would constitute a kind of

de minimis exception to the designation require-

ment. This would permit the Commission to make

a very limited number of contacts with otherwise

uninvolved staff members to gain information
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regarding a proceeding without going through the

process of designating the person as an

adjudicatory employee or subjecting the staff

employee to the restriction on ex parte contacts

and communications with investigators or

litigators that automatically exists for a

Commission adjudicatory employee under sections

2.780 and 2.781. We have not sought to quantify

the number or duration of the contacts that

would constitute a "continuing basis" so as to

require written designation as a Commission

adjudicatory employee, preferring to leave this

to the judgment of the Commission with the

understanding that some kind of internal mechanism

will be developed to ensure that litigators or

investigators are not contacted inadvertently.

Whether or not a staff member who acts as an

advisor is designated as a Commission adjudicatory

employee, under section 2.781(e) that staff

member cannot serve as a conduit for a

restricted communication from an agency

investigator or
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litigatorl or a person outside the agency.

Further, under section 2.781(f) any communication

from a staff member, whether designated as a

Commission adjudicatory employee or not, would

be subject to disclosure to the extent it

involved information or analysis not in the

record of the proceeding that ultimately was

adopted as part of an adjudicatory decision.

Persuasive arguments can be made both for and

against allowing such a de minimis exception.

On balance, however, we believe it should be put

forward for comment. To better highlight the

issues involved, we have made revisions to the

discussion on pages 8-10 of the Statement of

Considerations.

1Although section 2.781(e) of the rule proposed in SECY-85-328
applied only to ex parte communications, as is detailed in Part IV
of this paper we are suggesting an expansion of this "conduit"
prohibition to cover communications prohibited by separation of
functions restrictions as well.
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B. Are ACRS members "Commission adjudicatory
employees?"

Under the rules as proposed, the answer is no,

absent a Commission designation under paragraph

(9) of the section 2.4 definition of "Commission

adjudicatory employee." We believe this is the

proper approach. The role of the ACRS in the

licensing process has always been that of an

independent body that gives its advice in public

issuances. That role is one we believe the

Commission should be reluctant to change,

particularly since designation as Commission

adjudicatory employees would place ex parte

restrictions upon the members of that body that

undoubtedly would be detrimental to the work of

the ACRS.

C. Do communications prohibitions apply
after issuance of a notice of
opportunity for hearing and before
publication of the notice of hearing?

It was our intent that this provision of the

proposed rule should conform literally to the

language of Administrative Procedure Act (APA)
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section 557(d)(1)(E), which states that ex parte

restrictions are to apply "no later than the

time at which a proceeding is noticed for

hearing." We have found no case law that

construes this provision to require that the

prohibition apply when a notice of opportunity

for hearing, as distinguished from a notice of

hearing, is either served or published. We thus

would propose to have the rule become applicable

in the latter instance, which generally is a

later stage in NRC proceedings. Under the NRC's

rules of practice, this would be the notice or

order published or issued under 10 CFR

S§ 2.104(a), 2.105(e)(2), 2.202(c), or 2.703.

In order to make this intent clear, we have

modified proposed section 2.780(e) and

section 2.781(d), its companion provision in the

proposed separation of functions restriction, to

specifically reference these particular

provisions of Part 2 that deal with issuance of

a notice of hearing.



8

D. May OGC relay to Commissioners
information obtained in communications
on litigation matters? See
§ 2.780(f)(3)

Yes. First, section 2.780(f)(3)'s language

exempting from the ex parte prohibition those

communications "made to" members of the Office

of General Counsel (OGC) by persons outside the

agency concerning litigation can reasonably be

interpreted as removing the label of "ex parte"

from such communications so as to allow them to

be passed on to the Commission without any

concern about their being prohibited "conduit"

communications under section 2.781(e). Also,

section 2.780(f)(3) exempts communications made

"by" members of the OGC concerning litigation.

This also can fairly be construed to remove

communications by OGC to the Commission from

being considered prohibited "conduit"

communications under proposed section 2.781(e).
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E. Does § 2.781(f) require disclosure of
opinions exchanged between Commissioners
and Commissioner assistants (or
OGC/OPE) which forms the basis of a
Commission decision?

Not to any greater extent than now exists.

Under existing agency precedent, a case can be

decided on a theory different from that on which

it was tried, but in doing so the adjudicator

who decides the case must afford the parties a

fair opportunity to present argument and, where

appropriate, provide evidence. Northern States

Power Co. (Prairie Island Nuclear Generating

Plant, Units 1 & 2), ALAB-455, 7 NRC 41, 55-56

(1978); Niagara Mohawk Power Co. (Nine Mile

Point Nuclear Station, Unit 2), ALAB-264, 1 NRC

347, 354 (1975). The same principle would be

applicable to opinions and advice from

Commissioner assistants, the Office of Policy

Evaluation, OGC or staff members acting as

Commission adjudicatory advisors under the

proposed rule. Their opinions would need to be

publicly aired and subjected to consideration in

the proceeding only if they constitute a new

theory or analysis for resolving an issue in a
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proceeding. It also should be noted that

proposed section 2.781(f) tracks to a substantial

degree the language of existing section 2.719(d),

which provides for the disclosure of facts or

opinions that form a basis for an initial or

final decision in uncontested construction

permit proceedings and that are obtained as a

result of the off-the-record contacts between

adjudicators and NRC staff members otherwise

authorized in such uncontested proceedings.

II. Commissioner Roberts Comments

Subpart (1) of the definition of "Commission

adjudicatory employee" in section 2.4 has been

modified in accordance with Commissioner Roberts'

suggestion. Also, in line with Commissioner

Roberts' suggestion, a sentence has been added

to section 2.781(f) to indicate that

cross-examination or the admission of rebuttal

evidence may be allowed, as appropriate, in

instances where a decision is based upon material

that was gained through off-the-record
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communications to the Commission from adjudicatory

advisors that are not precluded from consideration

by the separation of functions restriction on

communications.

III. Commissioner Zech's Comments

A. Language Variations

Commissioner Zech's comments initially questioned

why the.language of the regulations did not

track the applicable statutory provisions in all

instances.and suggested that there be further

explanation in the Statement of Consideration of

any deviations.

With respect to proposed section 2.780 on ex

parte communications, subsections (a) and (b)

are worded somewhat differently than corresponding

APA section 557(d)(1)(A) and (B) because of

considerations of clarity and grammar. We have

been advised by the Rules and Procedures Branch

that rather than using a negative subject, as is
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done in APA section 557(d)(1) ("no interested

person ... shall"), wording the restrictions in

subsections (A) and (B) to impose positive

prohibitions ("interested persons ... may not")

is clearer and requires the use of "may" rather

than "shall." With regard to section 2.780(c)

of the proposed rule, the only thing added to

the language of corresponding APA section

557(d)(1)(C) is a requirement that ex parte

communications and responses thereto be served

on the parties to the proceeding. This proviso

is suggested by the legislative history. We

have added language to page 18 of the Statement

of Considerations that notes this. To the

extent section 2.780(e), as revised in the

discussion under I.C above, goes beyond the

statutory language that makes its restrictions

applicable when a "proceeding is noticed for

hearing," we think the additional language

specifying the regulatory provisions involving a

notice of hearing are useful. Finally, while

the exceptions to the ex parte prohibition in

paragraph (f) of section 2.780, other than
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status reports, are not explicitly recognized in

APA section 557(d), we believe there is sufficient

authority to support their inclusion in the

regulations and they are explained in the

Statement of Considerations.

With regard to the proposed provision on

separation of functions, the main additions in

proposed section 2.781(a) to corresponding APA

section 554(d) are (1) the use of the term

"litigating" rather than "prosecuting" in

describing the functions that are to be separated,

(2) language indicating that participation or

advice by investigators or litigators is not

allowed with regard to any "disputed issues,"

and (3) the recognition that investigators or

litigators do not violate the separation of

functions restrictions when they make public

communications to decisionmakers or their

advisors that are part of the record of a

proceeding and that are served on the parties.

The use of the term 'litigating" is explained in

detail on pages 12-13 of the Statement of
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Considerations. Concerning the matter of

"disputed issues," we believe that, as with APA

section 557(d)'s prohibition on ex parte

communications, the separation of functions

restriction in APA section 554(d) properly can

be read to preclude only communications relating

to issues that are contested in a proceeding.

See 10 CFR § 2.719(c) of the existing

regulations. To make this point entirely clear,

we have included an additional discussion on

page 25 of the Statement of Considerations that

highlights this interpretation. That public

communications avoid separation of functions

problems, which is the focal point of section

2.781(a)(2) and (a)(3), is explained in the

Statement of Considerations at pages 25-26. So

too, the meaning and purpose of the other

paragraphs of section 2.781, which generally

supplement the provisions of section 554(d), are

explained in the Statement of Considerations.
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B. Limiting Relaxed Communications
Restrictions With the NRC Staff Only
to Commission-level Deliberations

Commissioner Zech's comments question whether

the proposed rule in SECY-85-328 would allow

members of the Licensing and Appeal Boards to

receive off-the-record communications from

members of the NRC staff not involved in a

formal proceeding. It would. As Commissioner

Zech observed, however, neither the Licensing

nor the Appeal Board has identified a need for

the relaxation of separation of functions

restrictions or otherwise requested such a

relaxation. Accordingly, in line with

Commissioner Zech's comment, we have redrafted

paragraph (9) of the definition of "Commission

adjudicatory employee" in section 2.4 and the

explanation on page 10 of the Statement of

Considerations, to indicate that staff members

not performing investigating or litigating

functions may be consulted privately only by the

Commissioners, their assistants, or the

Commission offices that otherwise provide

confidential adjudicatory advice.
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C. Timing of Ex Parte Restrictions

Commissioner Zech's comments also discuss the

issue of whether the imposition of ex parte

restrictions can await the designation of

matters in controversy and question an OELD

comment that there are no procedures for

"designating a matter in controversy." With

regard to OELD's comment, the substance of the

remark was that the use of the particular

language of Commissioner Zech's initial proposal

would be confusing since the agency's rules

contain no particular provision that calls for

the agency to designate a "matter in controversy.'

OELD suggested that the closest analogous

provision was the procedure by which contentions

are admitted. As we indicated in SECY-85-328,

an argument can be made that the real concern

with ex parte contacts arises when a determination

has been made of what the issues in a proceeding

will be. However, given the specific language

in APA section 557(d)(1)(E) that ex parte

restrictions must be made applicable no later

than the time a notice of hearing is issued and
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the fact that contentions generally are admitted

after such a notice is issued, the better

approach would be to incorporate the statutory

language, as revised in accordance with the

discussion under I.C. above.

D. Ex Parte Exclusion for Communications.
Allowed by Statute or Regulation

Commissioner Zech also suggested that section

2.781 be revised to incorporate a provision

recognizing that off-the-record communications

between adjudicators and investigators or

litigators are appropriate if such communications

are allowed by statute or regulation. We have

incorporated such a provision into the proposed

rule as section 2.781(b)(1)(ii) and it is

mentioned in the discussion on page 26 of the

Statement of Considerations. We do note,

however, that section 554(d)'s language regard-

ing such an exclusion seemingly relates to the

hearing officer nonconsultation prohibition of

section 554(d), which is considered to have been

largely subsumed by section 557's ex parte
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restriction, see qenerallv Shulman, Separation

of Functions in Formal Licensing Adjudications,

56 Notre Dame Law. 351, 374-76 (1981), rather

than the prohibition on investigating or

litigating employees participating or advising

in agency adjudicatory decisions, which is the

particular prohibition in section 554(d) that is

the basis of proposed section 2.781.

E. Application of Proposed Rule to
Subpart G Proceedings

Commissioner Zech suggested that the first

sentence under Part II of the Statement of

Considerations be amended to state unambiguously

that the rules apply to formal adjudications

under 10 CFR Part 2, Subpart G. An appropriate

revision has been made on page 5 of the Statement

of Considerations.
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.F. Delegation of Authority as Part of
Institutional Arrangements

The discussion on page 25 of the Statement of

Considerations of the proposed rule indicates

that the institutional arrangements in NRC's

rules of practice make it unnecessary for

section 2.781 to contain a specific provision

implementing APA section 554(d)(2)'s prohibition

on hearing officers being subject to the super-

vision of those performing investigative or

litigating functions. A change has been made to

this discussion, in accordance with Commissioner

Zech's suggestion, that would indicate these

institutional arrangements include the delegations

of authority under the NRC's rules.

G. Participation in a Particular Proceeding

As Commissioner Zech's final comment notes, the

issue addressed on page 32 of the Statement of

Considerations is whether one acting as an

adjudicatory employee subsequently can assume

the role of an investigator or litigator in the

same proceeding. This discussion in the
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Statement of Considerations has been amended to

indicate specifically that this is what is in

question.

A second issue raised in Commissioner Zech's

final comment is whether an employee participating

in a construction permit proceeding for a

facility can become an adjudicator in the

operating license proceeding that follows. The

answer to this question depends on whether those

proceedings are considered to be "factually

related cases" within the meaning of section

554(d). The meaning of this phrase is discussed

on page 26 of the Statement of Considerations.

We generally would consider such proceedings not

to be "factually related" within the meaning of

section 554(d) unless a factual determination

litigated in the construction permit proceeding

was somehow being subjected to relitigation in

the operating license proceeding. In order to

clarify this issue, we have added an additional

explanatory sentence to page 26 of the Statement

of Considerations.
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IV. Other Revisions

In reviewing the Statement of Considerations and

the proposed rule to make the revisions suggested

by the Commission and to respond to Commission

comments and questions, we found other revisions

that we believe should be made to the package to

be published for comment. Corrections to

citations are necessary on pages 16, 22, 23, 27,

29, 30 and 32 of the Statement of Considerations.

An additional sentence on page 7 is intended to

further explain the scope of the term "Commission

adjudicatory employee." Corrections on page 13

of the Statement of Considerations are necessary

to conform the discussion on that page to the

revisions discussed in III.B. that make it clear

uninvolved staff members would be allowed to

consult only with the Commission and its

advisors. Similarly, corrections have been made

to page 32 of the Statement of Considerations to

conform it to the revised explanation clarifying

that private consultations are possible with

uninvolved staff employees who are not formally

designated as "Commission adjudicatory
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employees." Also, a change on page 21 of the

Statement of Considerations is suggested that

would clarify the discussion of the provision of

section 2.780 that indicates interested persons

outside the agency can communicate with the

Commission about generic matters.

We also have made revisions to the language of

the proposed rule. The first involves paragraph

(9) of the definition of a "Commission adjudicatory

employee" and is designed to make it clear that

notice to the parties in the proceeding about

the designation of an adjudicatory employee need

only be given after the determination to designate

has been made. A second change, made at the

suggestion of OELD, would delete the example

from section 2.780(f)(2). We have, however,

inserted that example into the Statement of

Considerations at page 20 for the benefit of

commenters. The third revision is to section

2.781(e) to indicate that uninvolved staff

members communicating with the Commission in

accordance with section 2.781 should not allow
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themselves to become the conduit for what

otherwise would be prohibited communications

from investigators or litigators. This parallels

the restriction in proposed section 2.781(e) on

staff members being the conduit for ex parte

communications by outsiders. The Statement of

Considerations also has been revised at pages 30

and 31 to indicate this additional restriction.

Finally, we have corrected the citation to

section 2.744(e) in paragraph (c) of S VII of

Appendix A to Part 2.

The Appeal Board, the Licensing Board, and OELD

have reviewed this paper and the revised

proposed rule and have indicated their

concurrence.
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Recommendation: Authorize the Secretary to issue the notice of

proposed rulemaking with the revisions indicated

in Attachment 1.

/e,<4 Qk KV?&¼
Herzel H. E. Plaine
General Counsel

Attachment:
As stated

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Friday, February 21,

1986.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Thursday, February 13, 1986, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional time for
analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.

DISTRIBUTION:
Commissioners
OGC
OPE
0I
OCA
OIA
OPA
REGIONAL OFFICES
EDO
ELD
ACRS
ASLflP
ASLAP
SECY
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Ex Parte/PAUL2

NUCLEAR REGULATORY COMMISSION

10 CFR Parts 0 and 2

Revision to Ex Parte and
Separation of Functions Rules

Applicable to Formal Adjudicatory Proceedings

AGENCY: Nuclear Regulatory Conmission.

ACTION: Proposed Rule.

SUMMARY: The Nuclear Regulatory Commission proposes to amend its

regulations dealing with ex parte communications and separation of

adjudicatory and nonadjudicatory functions in formal adjudicatory

proceedings to update these agency rules of practice and to incorporate

requirements imposed by the Government in the Sunshine Act. Changes are

proposed in both the form and the substance of the existing rules to

clarify their meaning and to aid agency adjudicatory officials in

maintaining effective communications with NRC staff personnel and

persons outside the agency while at the same time ensuring that

proceedings will be conducted fairly and impartially. This proposed

rule supersedes a prior proposed rule entitled, "Ex Parte Communications

and Separation of Adjudicatory and Non-Adjudicatory Functions,"

published March 7, 1979 (44 FR 12428), and this notice serves to

withdraw the prior proposed rule.

DATES: Comment period expires [insert date sixty days from date of

Federal Register publication]. Comments received after this date will

be considered if it is practicable to do so, but assurance of considera-

tion can be given only for comments filed on or before that date.
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ADDRESSES: Submit written comments to: Secretary, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555, ATTN: Docketing and

Service Branch. Hand deliver comments to: Room 1121, 1717 H Street,

NW., Washington, D.C., between 8:15 a.m. and 5:00 p.m.

Examine comments received at: The NRC Public Document Room,

1717 H St., NW., Washington, D.C.

FOR FURTHER INFORMATION CONTACT: Paul Bollwerk, Attorney, Office of

General Counsel, U.S. Nuclear Regulatory Commission, Washington, D.C.

20555, Telephone: (202) 634-3224.

SUPPLEMENTARY INFORMATION:

I. INTRODUCTION

On March 1, 1979, the Commission proposed certain amendments to its

existing rules, 10 CFR 2.719 and 2.780, dealing with ex parte communica-

tions and the separation of adjudicatory and nonadjudicatory functions.

These revisions were intended to incorporate the requirements imposed on

all agencies by amendments to the Government in the Sunshine Act (5

U.S.C. 551(14), 556(d), 557(d)). They were not proposed to effect any

other substantive changes in the Commission's existing rules. The

revisions were offered for public comment in the Federal Register on

March 7, 1979 (44 F.R. 12428), and all comments were due by April 23,

1979. Only one comment on the proposed rule was received. Since this

proposed rule supersedes the March 7, 1979 proposed rule, this notice

addresses the comment received on the 1979 rule and also withdraws that

proposed rule.
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Developments occurring subsequent to that notice of proposed

rulemaking raised considerable doubt about the efficacy of the proposed

rule as it then was drawn. One of these was the accident at Three Mile

Island, Unit 2, in March 1979. As a direct result of that incident, the

Commission's operating procedures, including its ex parte and separation

of functions requirements, were the subject of intense scrutiny.

Several different reports issued after the accident concluded that the

agency's separation of functions requirements generally were too

stringent, impeding the agency's ability to protect the public health

and safety by unnecessarily isolating the Commission from staff

knowledge and expertise.1 These reports suggested that a loosening of

the existing prohibitions, whose basic restrictions were embodied in the

1979 proposed rule, was in order.

A second circumstance that indicated the need for further modifica-

tions to the proposed rule was the completion by the Office of the

General Counsel (OGC) of its own study of the agency's separation of

functions and ex parte rules. Begun at the request of the Commission in

February 1979, before the Three Mile Island accident, this study was

designed to determine what, if any, substantive changes could be made in

the NRC's existing rules to facilitate communications between the

Commission and the NRC staff in order to afford the Commission greater

'Report of the President's Commission on the Accident at Three Mile
Island 51 (October 1979); Report of the Office of the Chief Counsel of

the President's Commission on the Nuclear Regulatory Commission 43

(October 1979); 1 Nuclear Regulatory Commission Special Inquiry Group,

Three Mile Island: A Report to the Commissioners and to the Public 141
(January 1980).
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access to staff expertise. In this study, NUREG-0670,2 after reviewing

the historical development of the Commission's ex parte and separation

of functions rules and analyzing the applicable requirements of the

Administrative Procedure Act (APA) and constitutional due process, OGC

presented several rule change options for Commission consideration.

Additionally, in the course of its review of NRC licensing proce-

dures, the agency's Regulatory Reform Task Force also considered the

need to change the agency's existing ex parte and separation of

functions rules. In its November 1982 Draft Report, the Task Force

suggested-revisions to the rules.3

In light of these various recommendations4 and reports5 regarding

separation of functions and ex parte contacts, further changes in the

2NRC Office of the General Counsel, A Study of the Separation of
Functions and Ex Parte Rules in Nuclear Regulatory Commission
Adjudications for Domestic Licensing, NUREG-0670 (March 1980).
NUREG-series reports referenced in this document are available for
inspection and copying for a fee in the NRC Public Document Room, 1717 H
Street, NW., Washington, D.C. These reports may be purchased from the
U.S. Government Printing Office by calling 202-275-2060 or by writing
this office at P.O. Box 37082, Washington, D.C. 20013-7082. They also
may be purchased from the National Technical Information Service,
U.S. Department of Commerce, 5285 Port Royal Road, Springfield, VA
22161.

3Draft Report of the Regulatory Reform Task Force, SECY-84-447
(Nov. 3, 1982).

4In addition to the recommendations of the TMI-related reports, in
June 1982, the American Bar Association's Section of Administrative Law
adopted a resolution calling on the Commission to review its ex parte
and separation of functions rules.

5Besides the OGC study, the following were considered in preparing
this proposed rule: 2 K. Davis, Administrative Law Treatise
§§ 13.01-.11 (1958); 3 id. §§ 17.8-.10, 18.1-.8 (2d ed. 1980); Asimow,

[Footnote Continued]
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1979 proposed rule are considered appropriate. Because these

modifications can be deemed both substantial and substantive in relation

to both the existing NRC regulations and the 1979 proposed rule, another

proposed rule is being published to allow additional public comment.

II. PROPOSED RULE ON RESTRICTED COMMUNICATIONS

adjudieatsens-re~atjre-te-nue~ear-pewer-plant-14eenes+>e-and-eertarrs

etheP-pr8eeed+Fes-eYeveed-by-10-GFR-Paipt-21-SubpaFt-GI-are-f6na;-APQA

a In 10 CFR Part 2, Subpart G

the Commission has established procedures designed to be compatible with

the APA requirements in 5 U.S.C. 554, 556, and 557 Governing the conduct

of formal, trial-type adjudicatory proceedings. The proposed rule on

restricted communications would apply to all proceedings conducted under

the formal hearing procedures set forth in Subpart G.

As classified by Congress in the APA, restrictions on

communications relative to formal agency adjudicatory proceedings fall

into two categories: (1) private, ex parte contacts between persons

outside the agency and decisionmakers, 5 U.S.C. 557(d), and (2) private,

intraagency contacts between those performing decisionmaking functions

and other agency members who perform investigative or prosecuting

[Footnote Continued]

When the Curtain Falls: Separation of Functions in Federal
Administrative Agencies, 81 Colum. L. Rev. 759 (1981); Pedersen, The
Declineof Separation of Functions in Regulatory Agencies, 64
Va. L. Rev. 991 (1978); Shulman, Separation of Functions in Formal
Licensing Adjudications, 56 Notre Dame Law. 351 (1981).
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functions relative to a proceeding, id. 554(d). While these two types

of restricted communications have a different focus in terms of the

persons involved, the aim of both is to preserve the integrity of formal

adjudicatory proceedings by banning private contacts that would expose

decisionmakers to biased viewpoints or off-the-record facts. Yet, in

seeking to protect the probity of the agency's adjudicatory process,

care must be taken not to construct unnecessary barriers to

communication that ultimately will impede the adjudicator's ability to

render effective, informed decisions. It is with these goals in mind

that the ex parte and separation of functions rules have been revised.

While the major substantive changes in the rules are explained in a

more detailed section-by-section analysis, we note initially the two

major organizational changes that are under consideration. First,

despite the APA's clear distinction between prohibited ex parte

communications and those prohibited on separation of functions grounds,

both the present rule and the 1979 proposed rule included private NRC

staff communications with decisionmakers as within the "ex parte"

restriction. To avoid any further uncertainty or confusion, all

references to staff/decisionmaker communications as ex parte have been

deleted from the currently proposed rule for ex parte communications,

thereby relegating the regulation of such contacts to those prohibitions

on intraagency communications found in the proposed rule of practice for

separation of functions.

An additional major organizational change is the proposed

consolidation of what are now two separate regulations -- 10 CFR 2.719

and 2.780 -- into consecutive sections -- §§ 2.780 and 2.781 -- that



7 [7590-011

share certain common terms defined in § 2.4. This association is wholly

consistent with the nature of the restrictions sought to be imposed.

Although each stricture involves a different communicator/recipient

relationship, both have similar limitations -- no private communications

with decisionmakers -- and similar remedies -- public disclosure of

prohibited communications. The proDosed rules thus seek to make the

restrictions involved more understandable by placing them together and

using common terminology whenever possible.

A. General Definitions Provision

Certain terms relevant to the revised ex parte and separation of

functions restrictions have been added to § 2.4, which contains the

definitions for words and phrases used in 10 CFR Part 2. Along with

adding definitions to this section, it is further being revised by

removing the alphabetical paragraph designators and alphabetizing all

terms defined in that section, including the three additions. This

revision should facilitate referencing definitions and revising the

section in the future.

With regard to the particular provisions proposed to be added to

§ 2.4:

1. The exparte and separation of functions provisions of the APA

act to restrict communications both with those agency officers and

employees who are responsible for deciding formal adjudicatory

proceedings and with those who provide confidential advice and

assistance to such decisionmakers to aid them in arriving at a

determination. The proposed paragraph for § 2.4 that defines



8 [7590-01]

"Commission adjudicatory employees" is intended to specify those NRC

officers and employees who are considered to act either as decision-

makers or as the private advisors to decisionmakers. This paragraph is

in substance §§ 2.719(a) and 2.780(a) of the 1979 proposed rule. It has

been expanded, however, to include several additional types of

adjudicatory employees, including administrative law judges, their

staff, and special assistants.

Also added as paragraph (9) for this definition is a provision to

include as adjudicatory employees those NRC staff officers or employees

who are appointed by the Commission to be involved in the Commission's

decisional process in a particular proceeding. This addition is in

conjunction with the major revision to the separation of functions rule

whereby the separation of functions prohibition on communications with

adjudicatory employees would apply only to those staff members

performing investigative or litigating functions regarding the

particular proceeding. As subsequently will be explained in more

detail, unlike existing restrictions this would allow some agency staff

personnel to become involved in the adjudicatory decisionmaking process

as advisors to the Commission itself.

With regard to this paragraph (9), it should be noted that in the

event an NRC staff employee is to be used as an adjudicatory advisor on

a continuing basis, a public designation to that effect must be made by

the Commission. This serves several purposes. The designation of a

staff employee as an advisor may make him unavailable for use by the NRC

staff in its litigation of a licensing proceeding. Further,-the

av;4lab$}+ty-s--ieapleyee-Fsy-depesd-ep-hs-pFeve~us-4pye;YeF~et-*s-a
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FeThus,

it is contemplated by the Commission that the use of staff employees in

an advisory capacity would be subject to internal controls to ensure

that NRC staff management has some administrative input into the process

of designation of such employees. e

peFsen s-partve~pat~en-4s-the-pFeeeedesg. The designation by the

Commission will be the culmination of this internal process. In

addition, designation will put interested persons outside the agency on

notice of the person's status as a Commission adjudicatory employee for

the purpose of avoiding ex parte communications. A similar procedure is

endorsed in the legislative history of the Sunshine Act.

H.R. Rep. No. 880 pt. I, 94th Cong., 2d Sess. 20 (1976) (report of

Committee on Government Operations) (emphasis added); H.R. Rep. No. 880

pt. 2, 94th Cong., 2d Sess. 19 (1976) (report of Committee on the

Judiciary); S. Rep. No. 354, 94th Cong., 1st Sess. 36 (1975).

This definition also indicates that designation as a Commission

adjudicatory employee is necessary only if the staff employees will be

providing advice to the Commission on a "continuing basis." As is

detailed in II.C.5. infra, an otherwise uninvolved staff member's

off-the-record communications with those members of the NRC staff

performing investigative or litigating functions or interested persons

outside the agency will not necessarily preclude him or her from acting

at some other time as a private adjudicatory advisor. Likewise, an

otherwise uninvolved staff member who provides private information or

advice to an adjudicator is not locked into the role of an adjudicatory
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advisor until the proceeding ends. Accordingly, the Commission believes

that so long as care is taken to ensure that the staff member to be

contacted has not assumed the role of an investigator or litigator in a

proceeding, it is unnecessary to go through the process of designating a

staff employee as a Commission adjudicatory employee, which would place

continuing restrictions upon the employee's ability to speak with

persons outside the agency or investigators or litigators inside the

agency, in instances when it is anticipated that contacts with the

employee will be very limited in number, duration, and substantive

content. This is especially so since staff advisors are precluded from

acting as conduits for otherwise restricted communications under

§2.781(e) and since any contact with the staff employee that results in

the communication of new information that becomes part of an initial or

final decision will, under § 2.781(f) of the proposed rule, require that

the parties be afforded some opportunity to respond.

Finally, the definition of Commission adjudicatory employee in

paragraph (9) would allow nonpublic staff communications only to the

Commission itself. The various reports that question the agency's

present restrictions on communication with the NRC staff indicate that

the Commission and its immediate advisors need greater access to staff

expertise. The Commission has no evidence that such access is required

by members of the Atomic Safety and Licensing Board Panel or the Atomic

Safety and Licensing Appeal Panel in the performance of their

adjudicatory functions. Accordingly, it is the Commission's intent that

private staff communications should be permitted only with the

Commissioners, their assistants, and those offices, such as the Office
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of Policy Evaluation or OGC, that act as the Commission's principal

confidential advisors on adjudicatory matters.

2. The second proposed paragraph for § 2.4 defines the term "ex

parte communication." With regard to that definition, mention should be

made of the sole comment received concerning the rule as proposed in

1979. In that comment, the law firm of Isham, Lincoln and Beale argued

among other things that the definition of "ex parte communication" then

suggested in § 2.780(b) was "confusing and poorly drafted" because

(1) it allegedly would require that all communications be made on the

record, thus interfering with "conference calls and other informal

conferences where the Licensing Board and all parties are represented

but no public record of it is kept"; and (2) it referred to "all

participants" -- rather than "all parties" in a proceeding -- thus

leaving open the possibility that persons who make limited appearances

under 10 CFR 2.715 would be included.

As to the commenter's example of conference calls and other

informal conferences, the Commission believes that the proposed

definition does not give cause for concern. The language used by the

Commission comes from the Sunshine Act itself, 5 U.S.C. 551(14). The

legislative history makes clear that a "communication is not ex parte if

either, (1) the person making it placed it on the public record at the

same time it was made, or (2) all parties to the proceeding had

reasonable advance notice. If a communication falls into either one of

these two categories, it is not ex parte." H.R. Rep. No. 880 pt. I,

supra, at 22 (emphasis added); H.R. Rep. No. 880 pt. 2, supra, at 21

(same); S. Rep. No. 354, supra, at 38 (same). Obviously, the situations
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discussed in the comment would be perfectly proper under the rule

proposed both in 1979 and presently.

As to the matter of the 1979 proposed rule's reference to "partici-

pants," the Commission has decided to substitute the term "parties,"

thereby conforming the rule to the language of the Sunshine Act and

avoiding the possibility that persons making limited appearances under

10 CFR 2.715(a) would be included.

3. The third proposed paragraph for § 2.4 defines the term

"investigative or litigating function." That term is used in the

separation of functions rule to specify those functions performed by

members of the NRC staff in a particular proceeding that will mandate

which staff members will not be allowed to advise any adjudicatory

employee about how to decide that case. Although the APA in section

554(d) refers to "investigative or prosecuting functions," the exact

meaning of the term "prosecuting" has been the subject of some

controversy. As was fully discussed in the OGC study, the original APA

framework arguably was designed to impose a separation of functions

prohibition only in accusatory proceedings, i.e., those in which the

primary concern is the lawfulness of past conduct, as opposed to those

nonaccusatory proceedings, such as rulemakings or initial licensing, in

which it can be asserted that the decision is reached typically on the

basis of mostly legislative facts and general policy considerations.

NUREG-0670, at 54-57. While the use of the term "prosecutor" is

consistent with this construct, after careful consideration the

Commission has decided that it will not adopt a narrow reading of the

separation of functions requirement to limit it only to accusatory cases
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and those persons involved in "prosecuting" functions. Doing so would

require the application of subtle and difficult distinctions between

those licensing cases that are accusatory and those that are not.

Instead, the somewhat broader term "litigating" is incorporated with the

term "investigative" and is intended to denote those personnel involved

in advocacy functions in both accusatory and nonaccusatory proceedings.

EQPTIQN-1;

The term "investigative or litigating function" is defined under

this proposed rule to include planning, conducting or supervising an

investigation and planning, developing or presenting, or supervising the

planning, development or presentation of, testimony, argument or

strategy in a proceeding. This definition would continue to encompass

NRC staff members involved in litigating a particular licensing

proceeding, including staff attorneys involved in presenting the case,

those staff members performing technical reviews of an application that

is the subject of an adjudicatory proceeding, and staff employees who

are witnesses or perform similar supportive functions at the proceeding.

It does not, however, include all staff members as under the present NRC

restriction on separation of functions. For instance, supervisors and

subordinates of those involved in investigative or litigating functions

who have not themselves assumed such a role or research personnel who

are not involved in the particular proceeding would not be included

under this definition. This will give the Commission and ether its

adjudicatory eipleyees advisors increased access to staff advice and
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expertise that is not now evailable without conducting public

proceedings.

EQPT;§N-X-ENPi
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----- Tysse$-defbt4ezy-ef-~vestabge-de-al~tepd-4te-detengfune-hesthe-p

fefth4s-he-Pu~-eRRe?38?y-4eps-a-eetreeFstR-eie-stiseey-eF-weguldtlewy

the-Ge sse-9eatleset-e-sed-ae-sse-s taf-embefs-whe-eitewe
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B. Ex Parte Communications Provision

1. Paragraph (a) of the revised § 2.780 is essentially paragraph

(c) of § 2.780 of the 1979 proposed rule and incorporates into the rule

the language of APA § 557(d)(1)(A). It has, however, been rephrased to

delete the reference to NRC staff employees that was contained in the

1979 proposed rule, thereby implementing the distinction between the
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coverage of the ex parte and separation of function restrictions, as w;s

described earlier.

Several additional points concerning paragraph (a) should be made.

With regard to the phrase "relevant to the merits of the proceeding,"

the legislative history of the Sunshine Act indic3tes that this term is

"to be construed broadly and to include more than the phrase 'fact in

issue"' used in the APA's separation of function restriction. H.R. Rep.

No. 880 pt. I, supra, at 20; H.R. Rep. No. 880 pt. 2, supra, at 20;

S. Rep. No. 354, supra, at 231. As the legislative history also points

out, this language is intended to exclude status report requests and

communications regarding general background. Id. These exclusions are

made explicit in this rule in paragraph (f) of § 2.780, as is explained

in more detail subsequently.

An outstanding issue is whether this phrase can be interpreted to

exempt certain issues relating to a proceeding that are not contested by

the parties to the proceeding. For example, there are often uncontested

issues in mandatory construction permit proceedings. Similarly, in

operating license proceedings, the presiding officer or the Commission

may be interested in certain matters that are relevant to public health

and safety or the particular facility, but that have not been raised as

issues in the proceeding by any party. The Commission believes that the

phrase "relevent to the merits of the proceeding" should be read to

include only issues contested by the parties to the proceeding. The

Commission is interested in receiving comments on this interpretation.

Commenters are asked to address not only the applicability of 5 U.S.C.

557(d), but also 5 U.S.C. 556(d) and any relevant case law. See, e-g.,
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Shulman, supraT Separation of Functions in Formal Licensing

Adjudications, 56 Notre Dame Law. at 351, 379 n.120 (1981).

The legislative history of the Sunshine Act also makes clear that

the term "interested person" used in the APA and paragraph (a) of

§ 2.780 is intended "to be a wide, inclusive term covering any

individual or other person whose interest in the agency proceeding is

greater than the general interest the public as a whole may have."

H.R. Rep. No. 880 pt. I, supra, at 19, H.R. Rep. No. 880 pt. 2, supra,

at 19-20; S. Rep. No. 354, supra, at 36. Thus, interested persons need

not have a monetary interest in the proceeding or have the status of a

party or intervenor. The term would include parties, participants under

10 CFR 2.715(a), other public officials, competitors, and nonprofit or

public interest organizations and associations with a special interest

in the proceeding. The term would not include a member of the public at

large who makes a casual or general expression of opinion about a

pending proceeding.

2. Paragraph (d) of § 2.780 of the 1979 proposed rule forms the

basis for paragraph (b) of § 2.780 of this proposed rule. Besides being

rephrased to delete the reference to NRC staff personnel, an addition to

the rule admonishes Commission adjudicatory employees not to "request or

entertain" ex parte communications. This language makes clear the

affirmative duty of such employees both to refrain from instigating ex

parte communications and to halt or avoid those that others put before

them.

3. Paragraph (c) of § 2.780 is essentially paragraph (f) of the

1979 proposed § 2.780 and is intended to incorporate the requirements of
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APA § 557(d)(1)(C) pertaining to disposition of ex parte communications

received by adjudicatory officials. In this regard, it should be noted

that the Commission has dropped the requirement found in § 2.780(e) of

the 1979 proposed rule that all communications identified as ex parte be

referred for action to the Executive Director for Operations. Upon

further reflection, the Commission has decided that this process would

unnecessarily complicate and delay appropriate corrective action

regarding the communication. Instead, the official receiving the

communication or a designee is given the responsibility for seeing that

the communication and any responses are placed in the public record and

in line with the legislative history of the Sunshine Act, H.R. Rep. No.

880 pt. I, supra, at 21; H.R. Rep. No. 880 pt. 2, supra, at 20; S. Rep.

No. 354, supra, at 232, served upon the parties to the proceeding.6

4. Proposed paragraph (d) of § 2.780, which sets forth the

additional sanctions that can be imposed for knowing violations of the

ex parte prohibition, is derived from APA § 557(d)(1)(D) and essentially

tracks § 2.780(h) of the 1979 proposed rule.

6The APA requires that ex parte communications be placed "on the
public record of the proceeding." 5 U.S.C. 557(d)(1)(C). The
legislative history makes it clear that the term "public record" is not
what is normally thought of as the record that forms the basis of the
agency decisions. Instead, it means "the docket or other public file
containing all the material relevant to the proceedings. It includes
. . . material that has been accepted as evidence in the proceeding, and
the public file of related matters not accepted as evidence in the
proceeding." H.R. Rep. No. 880 pt. I, 94th Cong., 2d Sess. 22 (1976);
H.R. Rep. No. 880 pt. 2, 94th Cong., 2d Sess. 21 (1976); S. Rep.
No. 354, 94th Cong., 1st Sess. 38 ('975). Thus, while the particular
communication and any responses to it may well be part of the "public
record" of a proceeding, they may not be part of the "evidentiary

[Footnote Continued]
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5. Paragraph (e) of the proposed § 2.780, which is similar to

§ 2.780(i) of the 1979 proposed rule, implements APA § 557(d)(1)(E)'s

provision that dictates the ex parte prohibition will begin to apply "no

later than the time at which a proceeding is noticed for hearing unless

the person responsible for the communication has knowledge that it will

be noticed, in which case the prohibitions shall apply beginning at the

time of the acquisition of such knowledge." Paragraph (e) is somewhat

less restrictive than the parallel provision of existing § 2.780(a),

which provides for application of ex parte restrictions when a notice of

hearing is published or when a hearing request is filed. In light of

the language of APA § 557(d)(1)(E), which speaks only in terms of the

issuance of a notice of hearing, the existing rule's application of ex

parte prohibitions when a hearing request is received appears overbroad

and is not retained. Further, in line with the statutory language, the

proposed rule provides that the ex parte restrictions will become

applicable upon the issuance of a notice of hearing rather than at the

issuance of notice of opportunity for hearing that sometimes is

published prior to the notice of hearing in NRC proceedings under 10 CFR

Part 2, Subpart G.

Paragraph (e)(2)'s provision implementing the Sunshine Act's

directive that the ex parte prohibition will apply when an interested

person or Commission adjudicatory employee knows that hearing will be

[Footnote Continued]

record" absent some appropriate agency action, either sua sponte or at
the request of the parties to the proceeding, to incorporate them as
such.
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noticed also requires additional explanation. AEA section 189a,

42 U.S.C. 2239(a), requires that a hearing be noticed and held on any

application for a permit to construct a nuclear reactor. Because this

statutory hearing requirement puts everyone on notice that a hearing

definitely will be held, a broad reading of the Sunshine Act's

"knowledge" proviso could make ex parte prohibitions applicable, if not

from the moment an applicant considered filing for a construction

permit, long before the filing of a formal hearing notice is even

contemplated in a particular proceeding. Such a far-reaching

application of the ex parte rule could damage severely the flexibility

of the Commission's licensing process by precluding NRC adjudicatory

employees from any private consultations with NRC staff members prior to

the noticing of a hearing for fear of barring those same staff members

from subsequently consulting informally with others outside the agercy.

The Commission believes such an expansive interpretation of the statute

is not compelled by either its language or its legislative history. See

NUREG-0670, at 75 n.142. Accordingly, this paragraph is intended to

provide that knowledge that a statute or regulation that requires a

formal hearing at an indeterminate time without some knowledge of when

the hearing in the particular proceeding in question is to be noticed

will not be considered knowledge that the matter will be noticed for a

formal, on-the-record hearing so as to cause the ex parte prohibitions

of § 2.780 to apply.

6. Exceptions to the ex parte prohibition are set forth in

proposed paragraph (f) of § 2.780. The first three exemptions -- status

reports, communications permitted by statute or regulation (e.g., 10 CFR
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§ 2.720), and communications to members of the General Counsel's Office

regarding litigation or matters before other agencies -- are

incorporated from § 2.780(b) of the 1979 proposed rule.

An additional exemption provision allows communications to

adjudicatory employees regarding generic matters. Under existing

§ 2.780(d)(2), communications requested by the Commission regarding

"general health and safety problems and responsibilities of the

Commission" are not considered to be in violation of the ex parte

prohibition. In the 1979 proposed rule, this was broadened to include

communications relating to the Commission's statutory responsibilities.

This expansion is retained in this proposed rule, with the addition of

several examples.

Tne Commission also proposes several revisions to this provision

regarding generic matters. The 1979 proposed rule stated that the

communications involved in the exemption were not to be "specifically

related to any particular proceeding pending before the Commission."

The 1979 notice of proposed rulemaking notes that this clause embodies

the Commission's recognition that "this provision cannot be used as a

means of circumventing the adjudicatory process" and that the Commission

"awill act to ensure that its use is limited to matters that are of

generic rather than limited concern" (44 F.R. at 12429). The

Commission believes, however, that it is helpful to adopt more explicit

language to emphasize that such communications may not be "associated"

-- either by the interested person or the adjudicatory employee -- "with

the resolution of any on-the-record proceeding pending before the NRC";
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such proceedings are to be resolved solely on the basis of the factual

record and applicable law and policy.

This proposed rule also would broaden the scope of this exemption

by allowing communications on generic matters te-be-4sst5tted-by with

those outside the agency. As set out in the 1979 proposed rule,

§ 2.780(b)(5) limited the exemption to "communications between the

Commission and staff regarding generic issues...." The commenter on the

1979 proposed rule suggested that the exemption be extended to include

communications from those outside the agency. Section 2.781(b)(1)(iii)

of this proposed rule now provides for this exemption as it relates to

staff contacts, while § 2.780(c)(1)(iv) establishes such an exemption

for Commission contacts with interested persons outside the agency.

Also, other adjudicatory employees who are advising the Commission on a

particular proceeding, such as members of the Office of Policy

Evaluation or perhaps the Director of the Office of Nuclear Reactor

Regulation, see paragraphs (6) and (9) of the definition of "Commission

adjudicatory employee" in proposed § 2.4{tj g6v-48;, may need to contact

the staff or outsiders concerning related generic issues. Accordingly,

the scope of this provision and § 2.781(b)(1)(iii) relating to staff

communications has been broadened to include other adjudicatory

employees.

Finally, this proposed rule addresses a suggestion by the commenter

on the 1979 proposed rule that there should be no restriction on

outsiders' initiation of contacts with adjudicatory employees about

those matters which, although related to a pending adjudication, also

are of generic interest to the agency. This proposed rule does not have
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the restrictive language contained in the existing rule, § 2.780(d)(2),

which allows only for "communications requested by the Commission

concerning ... [g]eneral health and safety problems and

responsibilities...." (Emphasis supplied). Thus, the rule as proposed

would not preclude unsolicited contacts from falling within the

exemption.

C. Separation of Functions Provision

One of the major questions facing the Commission in revising its

separation of functions rule is whether the agency should invoke the

APA's initial licensing exemption, 5 U.S.C. 554(d)424(A), so as to make

the separation of functions prohibition applicable only to accusatory

proceedings. As was explained earlier, the APA's separation of

functions provision can be interpreted as being based on the distinction

between accusatory and nonaccusatory proceedings. The initial licensing

exemption seemingly is based on this same distinction, Congress'

determination being that initial licensing -- i.e., a proceeding

involving a license application or a licensee-requested modification --

usually is a nonaccusatory proceeding based on technical expertise and

policy determinations rather than any extensive consideration of the

applicant's past conduct as it relates to violations of statutory or

regulatory requirements. NUREG-0670, at 57.

After careful consideration, the Commission has decided not to

revise its separation of functions rule in a way that critically depends

on the use of the initial licensing exemption because of the great legal
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uncertainty that surrounds the use of the exemption. See NUREG-0670, at

156-158 & n.233A; Asimow, When the Curtain Falls: Separation of

Functions in Federal Administrative Agencies, 81 Colum. L. Rev. 759,

777-78 (1981); Shulman, supra, 56 Notre Dame Law. at 358-64, 380-404.

Moreover, the use of the initial licensing exemption would require

reintroduction of the unworkable distinction between accusatory and

nonaccusatory proceedings because the legislative history of the APA

indicates the exemption is not intended for use in accusatory

proceedings. United States Dep't of Justice, Attorney General's Manual

on the Administrative Procedure Act 50-52 (1947) [hereinafter cited as

Attorney General's Manual]. Accordingly, the rule as proposed would

apply separation of functions restrictions in all formal, on-the-record

proceedings conducted by the agency without regard to whether such

matters would otherwise be classified as initial licensing or as

accusatory or nonaccusatory.

Another unsettled, controversial question in the area of separation

of functions prohibitions is whether such restrictions should be imposed

to bar higher-level adjudicators from communicating privately with

lower-level adjudicators. Present agency practice, embodied in

§ 2.719(c) and Part 2, App. A, § IX(c), precludes such consultations

between Atomic Safety and Licensing Board members assigned to a

proceeding and Atomic Safety and Licensing Appeal Panel members on any

fact in issue in the proceeding. This proposed rule would not change

this practice. The Commission, however, invites comments on whether

this existing limitation is necessary or appropriate. See Shulman,

supra, 56 Notre Dame Law. at 401-04, 409-11. Compare Legal Times of
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Wash., Dec. 15, 1980, at 4 (after debate, Administrative Conference of

United States tables recommendation to allow consultation between

lower-level adjudicators and agency heads) with Pederson, The Decline of

Separation of Functions in Regulatory Agencies, 64 Va. L. Rev. 991, 1001

(1978) (lower-level adjudicators should be considered evidence-gatherers

who prepare agency records and, as such, should be able to consult with

agency heads).

- Finally, § 554(d) of the APA, as well as the existing 10 CFR

2.719(a) and the 1979 proposed rule, § 2.719(b), all require that

adjudicatory officials not be responsible to or subject to the

supervision or direction of the prosecuting or investigative staff of

the agency. Analytically, this requirement also implements the

principle of separation of functions. Because the delegations of --

authority and the institutional arrangements embodied in the NRC's rules

of practice and procedure are adequate to implement this requirement, it

is not specifically set forth in this proposed rule.

Concerning the particular provisions of proposed § 2.781:

1. Paragraph (a) of this proposed rule is similar to § 2.719(c) of

the 1979 proposed rule and serves as the basic statement of the scope of

the separation of functions restriction. There have been several

changes from the 1979 proposed rule, however. In place of the term

"prosecuting" used in the 1979 proposed rule to describe one of the

staff functions that will trigger a separation of functions question,

the term "litigating" has been substituted. As was explained

previously, this revision is in line with the rejection of the

accusatory/nonaccusatory distinction. By using the more expansive term
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"litigating" the Commission seeks to include those staff employees who

undertake an advocacy role. Also, by stating that the restriction

applies only to "disputed issue[s]," the Commission gives this provision

an interpretation that parallels that of the ex parte rule on the

question of uncontested issues. See II.B.1. supra.

One additional change of note in § 2.781(a) is in paragraphs (a)(2)

and (a)(3), which are intended to indicate, as is suggested in the APA's

separation of functions provision, see 5 U.S.C. 554(d); Attorney

General's Manual at 56, that proper public disclosure of communications

between adjudicatory employees and staff members will avoid or cure any

separation of functions violations.

Finally, in describing those proceedings to which separation of

functions should apply, the Commission has retained the term "factually

related," which is derived from the APA, 5 U.S.C. 554(d)(2), and has

been used in both the existing rule and the 1979 proposed regulation.

To be "factually related," proceedings must arise out of the same or a

connected set of facts such that a "common nucleus of operative facts"

exists rather than simply a similar pattern of facts. See Giambanco v.

INS, 531 F.2d 141, 150 n.4 (3d Cir. 1976) (Gibbons, J., dissenting);

Shulman, supra, 56 Notre Dame Law. at 365 n.59. Thus, while a license

suspension proceeding and a civil penalty proceeding arising out of the

same violation would be considered "factually related," generally a

reactor construction permit proceeding and a proceeding for the issuance

of a reactor operating license would not, unless there is the need to

relitigate a factual issue specifically litigated and decided in the

construction permit proceeding.
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2. Paragraph (b) of § 2.781 sets forth certain communications

that, either in and of themselves or when presented to certain

adjudicatory employees, are not precluded by the rule. The

communications set forth under paragraph (b)(1) -- status reports,

matters specifically permitted by statute or regulation, other

litigation outside the agency, and generic matters -- are the same as

those set forth under proposed § 2.780(f) relating to ex parte

communications and can be made to any adjudicatory employee. In

contrast, paragraph (b)(2) lists communications that can be made to the

Commissioners themselves and to certain Commission-level employees

because of the status of such individuals as administrators and

policymakers or the advisors to those administrators and policymakers.

The communications provided for in paragraphs (b)+I}(2)(i) through

(iii) of § 2.781 are based on the APA's "agency head" exemption to its

separation of functions provision, 5 U.S.C. 554(d)(C), whereby the

person or body that governs the agency, and any immediate advisors,7 may

communicate with staff investigators and litigators about various

matters that might otherwise bring them into conflict with the APA's

separation of functions restrictions on communications. In the case of

7It has been recognized that the "agency head" exemption should
apply equally to communications to the agency head's personal advisors,
at least so long as they remain in that advisory role. Grolier, Inc. v.
FTC, 615 F.2d 1215, 1220 (9th Cir. 1982); Asimow, supra, 81 Colum. L.
Rev. at 766. Given the NRC's organizational structure whereby the Office
of the Secretary, the Office of General Counsel, and the Office of
Policy Evaluation are considered "Commission-level" offices that have a
primary responsibility for advising the Commission itself on technical,
legal, and policy matters, invocation of this exemption to cover such
offices appears appropriate.
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investigations, which is covered under paragraph (i), it has been

recognized that if agency heads are to fulfill their responsibility for

the conduct of investigations or the initiation of enforcement

proceedings, they may be involved in discussions of factual matters also

at issue in ongoing adjudicatory proceedings. Attorney General's Manual

at 58.8 Similarly, as is indicated in paragraphs (ii) and (iii), of

§ 2.781(b)(2), although supervisory determinations about staff resources

or about staff compliance with agency policies may require some

discussion or consideration of matters at issue in a particular

proceeding, Commissioner contacts with investigators or litigators to

resolve resource and policy compliance questions should not be barred.

Paragraph (iv) of § 2.781(b)(2) recognizes that, apart from a staff

member's expertise regarding circumstances of a particular case he or

she may be investigating or litigating, he or she also may be an expert

in one Or more technical areas about which the Commission may need

general, background information. In the event that the particular

8Support for this particular exemption also may be found in
Pangburn v. CAB, 311 F.2d 349 (1st Cir. 1962). After an airplane
accident, the CAB members initiated and participated in an investigation
of the accident for purposes of preparing a report to Congress.
Concurrently, the CAB members adjudicated whether to suspend the license
of the pilot involved in the accident. The factual issues in the
investigation were identical to the issues in the adjudication.
Nonetheless, the court rejected due process arguments that the CAB was
precluded from pursuing concurrently its investigatory and adjudicatory
activities. The court further commented that the APA, 5 U.S.C. 554(d),
specifically provides for an agency to carry out its investigatory and
adjudicatory mandates at the same time; the remedy for eliminating
potential unfairness is simply to preclude agency staff members who
engaged in investigations or prosecutions from advising Commission
members in the same or a factually related adjudication. See also FTC
v. Cement Institute, 333 U.S. 683 (1948).
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regulatory, scientific or engineering principles about which the

Commission wishes to be informed are not somehow at issue in the

proceeding, this paragraph will allow the Commission to obtain this

information from a particular investigator or litigator.

Paragraph (v) of § 2.781(b)(2) is proposed to be added as a

consequence of the United States Court of Appeals for the District of

Columbia Circuit's decision in Environmental Defense Fund, Inc. v. EPA,

548 F.2d 998 (D.C. Cir. 1976), cert. denied, 431 U.S. 925 (1977). In

EDF, Inc., the court stated that agency prosecutors could consult

privately with an agency head regarding broadening a suspension

proceeding by adding changes. Id. at 1006 n.20. The addition of

paragraph (v) would allow private consultations between the Commission

and investigators or litigators after an initial decision concerning any

request to broaden the adjudicatory proceeding by adding issues.

The Commission proposes to add paragraph (vi) of § 2.781(b)(2) on

the basis of the District of Columbia Circuit's decision in RSR Corp. v.

FTC, 656 F.2d 718 (D.C. Cir. 1981) (per curiam). In RSR Corp. the court

declared that neither the APA nor due process imposed a separation of

functions prohibition applicable to agency consideration of a motion to

reopen a proceeding after a final agency decision in an administrative

proceeding. Id. at 722-24.

The final paragraph, (b)(3) of § 2.781, is intended to indicate

that none of the exemptions can be used to circumvent the protections

provided by the adjudicatory process. No Commission adjudicatory

employee or staff employee performing investigative or litigating

functions is to associate any of these types of communications
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explicitly or implicitly with the resolution of any on-the-record

proceeding; such proceedings should be resolved solely on the basis of

the factual record and applicable law and policy. Further, as required

by statute, no Commission employee who performs investigative or

litigating functions subsequently will perform adjudicatory duties in

the same or a factually related proceeding. 5 U.S.C. 554(d).

3. Paragraph (c) of § 2.781 is similar to § 2.780(c) of this

proposed rule and describes the measures that are to be taken to ensure

that if such a prohibited communication is received, it is properly

disclosed to avoid any prejudice to the parties.

4. Paragraph (d) of § 2.781 is a new addition that specifies when

the separation of functions prohibition is to be applied. Like the

proposed ex parte provisions in § 2.780(g), the separation of functions

provisions are made effective only at the time the proceeding is first

noticed for a hearing. This reflects the Commission's belief that prior

to this time the staff's knowledge about and position on a given matter

is too tentative and unsettled to cause concern about biased advice or

off-the-record facts. This provision strikes the proper balance between

the agency's need for efficient and effective communications and the

public's interest in fair, unbiased proceedings. See RSR Corp., 656

F.2d at 722-24 (neither APA nor due process requires imposition of

separation of functions ban during agency consideration of motion to

reopen proceeding since no adjudication yet involved).

5. Proposed paragraph (e) of q § 2.781 advises all NRC personnel

that communications with adjudicatory employees now permitted by § 2.781

are not to become the instrument for ex-parte communications with
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persons outside the agency otherwise prohibited by § 2.780 or with

investigators or litigators otherwise prohibited by § 2.781. As tThe

legislative history of the Sunshine Act notes that "ex parte contacts by

staff acting as agents for interested persons outside the agency are

clearly within the scope of the prohibitions." H.R. Rep. No. 880 pt. I,

supra, at 20; H.R. Rep. Plo. 880 pt. 2, supra, at 19; S. Rep. No. 3054,

supra, at 30. A similar concern exists with regard to communications

between staff members not involved in a proceedinq and investigators or

litigators. Given the increased possibility for staff input into the

decisional process that is allowed under this proposed rule, this the

explicit warning in section 2.781(e) appears appropriate.

This is not to say, however, that the mere exposure of a staff

employee to communications that arguably would be ex-paFte prohibited

prior to that person's involvement in the decisionmaking process will

automatically disqualify that person from later acting as an

adjudicatory employee. In fact, if the employee has not otherwise

performed an investigative or litigating function, then such exposure to

off-the-record information does not make him or her an advocate.

Asimow, supra, 81 Colum.L.Rev. at 762, 771-72; see Shulman, supra, 56

Notre Dame Law. at 377-80. But see Grolier, Inc. v. FTC, 615 F.2d 1215

(9th Cir. 1980). Thus, communications by a staff employees with

outsiders or staff investigators or litigators prior to be4+g-Fequested

by communicating with the Commission or other adjudicatory employees te

beeeme as a decisionmaking adv4sers advisor will not, in and of itself,

disqualify the staff employee. Of course, any off-the-record -

information about any matter in controversy that is imparted to a
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decision maker by such a staff advisor must be made public and subjected

to comments by the parties if it is to be used as the basis for any

initial or final decision.

A related question, and one that is not directly addressed in the

provisions of this proposed rule, is whether a staff employee, once

becoming an advisor to a decisionmaker in a particular proceeding, asd

"6eRass+6s-adjudrea6py-espTeyeea-4n-§-2.4, can ever again assume a

role as an agency investigator or litigator in that proceeding.

Arguably, the separation of functions restriction only applies to

preclude investigators or litigators from being involved as adjudicators

or their advisors, and not the converse. If an individual advising an

adjudicatory employee has developed a bias against one of the parties in

.4t4gat4es1 a proceeding, then allowing that advisor to become a

litigator seemingly does not hurt the party since it will have a full

opportunity to defend itself and its positions. On the other hand, if

an advisor develops a bias in favor of a particular party, that party

seemingly is not harmed in any way by the advisor assuming a role as a

litigator. The Commission requests comments on the propriety of

including a provision allowing such contacts.

6. The possibility for increased consultation by NRC adjudicators

with the NRC staff that would result under this proposed rule may cause

concern among some participants in NRC adjudicatory proceedings,

particularly given the almost complete separation of NRC staff from

adjudicators that has existed previously. As-Professor Davis has noted,

however, for those agencies such as NRC that regulate in areas involving
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complex technical questions, the choice between consulting and not

consulting staff experts is "a choice between knowledge and ignorance."

3 K. Davis, Administrative Law Treatise § 17.10, at 310 (2d ed. 14980).

As such, Professor Davis has expressed his support of such

consultations, with the caveat that the agencies should seek to minimize

any harmful effects by striving tc ensure, among other things, "that the

parties have an opportunity to meet in appropriate fashion whatever

extrarecord facts are introduced through consultation" and "that the

parties have a chance to respond to new ideas that may be decisive."

Id. at 312. Paragraph (f) of proposed § 2.781 has been added to make

clear that the increased possibility of consultation does not in any way

change the agency's legal duty or commitment to ensure that the decisive

elements of its determinations are based upon a public record that the

parties have had an opportunity to address.

III. CONFORMING CHANGES IN PARTS 0 AND 2

In addition to the revision of the ex parte and separation of

function rules of practice themselves, the Commission also proposes

conforming changes to several other regulatory provisons. One of these

is a change in § 0.735-48 of 10 CFR Part 0, Conduct of Employees. This

regulation warns employees of the existence of restrictions on

communications resulting from the ex parte and separation of functions

rules in 10 CFR Part 2. The proposed revision would update existing

references to §§ 2.719 and 2.780 in light of the proposed changes in -

those provisions.
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Similarily, revisions are made to §§ VII(c) and IX(c) of Appendix A

to Part 2, the general statement of policy and procedure on the conduct

of formal proceedings. Deleted from § VII(c) as unnecessarily

restrictive are provisions limiting consultations between members of a

particular Licensing Board and Licensing Board Panel members, other than

the Chairman or the Vice Chairman. Finally, as previously was noted,

the existing restriction on consultation between the Licensing Board

members assigned to a particular proceeding and any Appeal Board member

is retained in Appendix A.

A separate but related issue raised by the need to conform other

NRC regulations to any revised separation of functions and ex parte

rules is the need to retain a reference to those rules in § 2.305. This

section is a provision of Subpart C of Part 2, which sets forth the

procedures for issuing temporary operating licenses under § 192 of the

Atomic Energy Act of 1954, 42 U.S.C. 2242. Since the Commission's

authority to issue temporary operating licenses expired on December 31,

1983, there is no reason to conform the section or, indeed, to retain

Subpart C. Accordingly, that subpart would be removed under the

proposed rule.

ENVIRONMENTAL IMPACT: CATEGORICAL EXCLUSION

The NRC has determined that this proposed regulation is the type of

action described in categorical exclusion 10 CFR 51.22(c)(1).

Therefore, neither an environmental impact statement nor an

environmental assessment has been prepared for this proposed regulation.
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PAPERWORK REDUCTION REVIEW

The information collection requirements contained in this proposed

rule are exempt from the requirements of the Paperwork Reduction Act of

1980 (44 U.S.C. 3518 (c)(1)).

REGULATORY ANALYSIS

Under the APA, 5 U.S.C. 554(d), 557(d), in formal adjudicatory

proceedings, restrictions apply to communications between adjudicators

and agency employees performing investigative or litigating functions or

interested persons outside the agency. The revisions in the proposed ex

parte rule will conform the language of the agency's present regulations

more closely to the Sunshine Act's provisions restricting communications

with persons outside the agency. This rule change will not affect the

substantive restrictions on outside communications applicable under

present regulations. Under the revised separation of functions rule,

however, there will be an increased possibility for adjudicator/staff

communications because those staff members not involved in an

investigative or litigating function in a particular proceeding can

advise decisionmakers on matters at issue in that proceeding. The

potential for increased information to adjudicators makes this rule

change preferable to existing requirements. While other possible rule

change options exist, notably invocation of the "initial licensing"

exemption in the APA or reading the section 554(d) restriction to apply

only to "prosecutors" rather than "litigators," serious questions about
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the legality of these particular revisions make them unacceptable both

in terms of agency resources to defend such rules and the possibility of

judicial reversal of licensing actions based on the application of such

rules. The proposed rule thus is the preferred alternative and the cost

involved in its promulgation and application is necessary and

appropriate. The foregoing discussion constitutes the regulatory

analysis for the proposed rule.

REGULATORY FLEXIBILITY CERTIFICATION

The proposed rule will not have a significant economic impact upon

a substantial number of small entities. Most entities seeking or

holding construction permits or Commission licenses that would be

subject to the revised ex parte provisions would not fall within the

definition of small businesses found in § 34 of the Small Business Act,

15 U.S.C. 632, or the Small Business Size Standards set out in

regulations issued by the Small Business Administration at 13 CFR

Part 121. Although intervenors subject to the provision on ex parte

communications likely would fall within the pertinent Small Business Act

definition, the proposed ex parte rule, if adopted, would not reduce or

increase the litigation burden of intervenors because it is

substantially the same as the restrictions now in effect. Although the

revised restrictions on intraagency communications found in the

separation of functions provision might result in some cost reduction in

proceedings in that the increased availability to adjudicators of staff

expertise may shorten the proceedings, that reduction probably will be
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negligible. Thus, in accordance with the Regulatory Flexibility Act, 5

U.S.C. 605(b), the NRC hereby certifies that this rule, if promulgated,

will not have a significant economic impact upon a substantial number of

small entities.

LIST OF SUBJECTS IN 10 CFR PART 0

Conflict of interest, Penalty.

LIST OF SUBJECTS IN 10 CFR PART 2

Administrative practice and procedure, Antitrust, Byproduct

material, Classified information, Environmental protection, Nuclear

materials, Nuclear power plants and reactors, Penalty, Sex

discrimination, Source material, Special nuclear material, Waste

treatment and disposal.

For the reasons set out in the preamble and under the authority of

the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act

of 1974, as amended, and 5 U.S.C. 553, the NRC is proposing to adopt the

following amendments to 10 CFR Parts 0 and 2:

PART 0 -- CONDUCT OF EMPLOYEES

1. The authority citation for Part 0 is revised to read as

follows:

Authority: Secs. 25, 161, 68 Stat. 925, 948, as amended
(42 U.S.C. 2035, 2201); sec. 201, 88 Stat. 1242, as amended
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(42 U.S.C. 5841); E.O. 11222, 30 FR 6469, 3 CFR 1964-1965
COMP., p. 306; 5 CFR 735.104.

Sections 0.735-21 and 0.735-29 also issued under 5 U.S.C.
552, 553. Section 0.735-26 also issued under secs. 501, 502,
Pub. L. 95-521, 92 Stat. 1864, 1867, as amended by secs. 1, 2,
Pub. L. 96-28, 93 Stat. 76, 77 (18 U.S.C. 207).

2. Section 0.735-48 is revised to read as follows:

§ 0.735-48 Restricted Communications.

Certain employee communications are prohibited in formal

adjudicatory proceedings under §§ 2.780 and 2.781 of this chapter.

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

3. The authority citation for Part 2 is revised to read as

follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953, as amended
(42 U.S.C. 2201, 2231); sec. 191, as amended, Pub.L. 87-615,
76 Stat. 409 (42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103,
104, 105, 68 Stat. 930, 932, 935, 936, 937, 938, as amended
(42 U.S.C. 2073, 2092, 2093, 2111, 2133, 2134, 2135); sec.
102, Pub.L. 91-190, 83 Stat. 853, as amended (42 U.S.C. 4332);
sec. 301, 88 Stat. 1248 (42 U.S.C. 5871). Sections 2.102,
2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103,
104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, as
amended (42 U.S.C. 2132, 2133, 2134, 2135, 2233, 2239).
Section 2.105 also issued under Pub.L. 97-415, 96 Stat. 2073
(42 U.S.C. 2239). Sections 2.200-2.206 also issued under
secs. 186, 234, 68 Stat. 955, 83 Stat. 444, as amended (42
U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246 (42 U.S.C. 5846).
Sections 2.300-2.309 also issued under Pub.L. 97-415, 96 Stat.
2071 (42 U.S.C. 2133). Sections 2.600-2.606 also issued under
sec. 102, Pub.L. 91-190, 83 Stat. 853 as amended (42 U.S.C.
4332). Sections 2.700a, 2.781 also issued under 5 U.S.C. 554.
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Sections 2.754, 2.760, 2.770, 2.780 also issued under 5 U.S.C.
557. Section 2.790 also issued under sec. 103, 68 Stat. 936,
as amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800
and 2.808 also issued under 5 U.S.C. 553. Section 2.809 also
issued under 5 U.S.C. 553 and sec. 29, Pub.L. 85-256, 71 Stat.

579, as amended (42 U.S.C. 2039). Appendix A also issued
under sec. 6, Pub.L. 91-580, 84 Stat. 1473 (42 U.S.C. 2135).

4. Section 2.4 is revised by removing the alphabetical paragraph

designators, alphabetizing all words defined, and adding three new

definitions to read as follows:

§ 2.4 Definitions.

* * * *

"Commission adjudicatory employee" means --

(1) the Gha4pmanT-the Commissioners, and members of their

personal staffs;

(2) the members of the Atomic Safety and Licensing Appeal

Panel and staff assistants to the Panel;

(3) the members of the Atomic Safety and Licensing Board

Panel and staff assistants to the Panel;



40 [7590-01]

(4) a presiding officer appointed under § 2.704, including an

administrative law judge, and staff assistants to a

presiding officer;

(5) special assistants (as defined in § 2.772);

(6) the General Counsel and employees of the Office of the

General Counsel

(7) the Director of the Office of Policy Evaluation and

employees of that office;

(8) the Secretary and employees of the Office of the Secre-

tary; and

(9) Any other Commission officer or employee who, afteF

wf4ttep-set4ee-te-the-part4es1 is appointed by the

Commission to participate or advise in the Commission's

consideration of an initial or final decision. Any such

other Commission officer or employee who, as permitted by

§ 2.781, participates or advises in the Commission's

consideration of an initial or final decision on a

continuing basis mnust be appointed as a Commission

adjudicatory employee under this paragraph and the

parties to the proceeding must be given written notice of

such appointment.
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"Ex parte communication" means an oral or written communication not

on the public record with respect to which reasonable prior notice

to all parties is not given.

[GPP;1qN-6

"Investigative or litigating function" means --

(1) personal participation in planning, conducting or

supervising an investigation; or

(2) personal participation in planning, developing or

presenting, or supervising the planning, development or

presentation of testimony, argument or strategy in a

proceeding.

£OPflQN-1-END]

fQPwQN-2g

"nveste4gatve-ef-14t4 at4e-fui et en"eans---

supefyI4s4R -ar-4Fvest4gat4eR$-eF

{2-p~~2-atepte-+-~^+edvri~ge

p~s~+g-wspF~si-tepa^^adv~pete
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presenta-t-4en-ef-testmRaeyi-areunient-er-stralzee -n-

preee ed4a ,

supeeFY4s4Re,-er-test~fy4Re-after-perfefsff4ge-F

superyvs4Re,-a-neutfa;-seve~t~f~e-er-ene4Reeef~e-reYtew

ef-aR-4ssue-based-selely-eF-the-app,}eat4eR-ef-se4e~ti44e

eir-eR~4eeneeFme-p,4eFeples-te-fEaetual-Fsateiwa;94-lhat- are

ava+}ab~e-te-al;-part~es-te-a-preeeed4Res

EQPT;QN-2-EN2]

5. Part 2 is amended by removing Subpart C.

Subpart C [Removed]

6. Section 2.719 is removed.

§ 2.719 [Removed]

7. Part 2 is amended by revising the undesignated centerhead

immediately after § 2.772 to read as follows:

RESTRICTED COMMUNICATIONS

8. Section 2.780 is revised to read as follows: -

§ 2.780 Ex Parte Communications.
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In any proceeding under this subpart --

(a) Interested persons outside the agency may not makes or

knowingly cause to be made to any Commission adjudicatory

employee, any ex parte communication relevant to the merits of

the proceeding.

(b) Commission adjudicatory employees may not request or entertain

from any interested person outside the agency or make or

knowingly cause to be made to any interested person outside

the agency any ex parte communication relevant to the merits

of the proceeding.

(c) Any Commission adjudicatory employee who receives, makes or

knowingly causes to be made a communication prohibited by this

section shall ensure that it and any responses thereto

promptly are served on the parties and placed in the public

record of the proceeding. In the case of oral communications,

a written summary shall be served and placed in the public

record of the proceeding.

(d) Upon receipt of a communication knowingly made or knowingly

caused to be made by a party in violation of this section, the

Commission or other adjudicatory employee presiding in a

proceeding may, to the extent consistent with the interests of

justice and the policy of the underlying statutes, require the
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party to show cause why its claim or interest in the

proceeding should not be dismissed, denied, disregarded or

otherwise adversely affected on account of such violation.

(e) The prohibitions of this section are applicable (1) when a

notice of hearing or other comparable order is issued in

accordance with §§ 2.1C4(a), 2.105(e)(2), 2.202(c) or 2.703 or

(2) whenever the interested person or Commission adjudicatory

employee responsible for the communication has knowledge that

a ,

notice of hearing or other comparable order will be issued in

accordance with §§ 2.104(a), 2.1C5(e)(2), 2.202(c), or 2.703.

(f) The prohibitions in this section do not apply to --

(1) requests for and the provision of status reports;

(2) communications specifically permitted by statute or

regulation-k+e. qvr§27S}

(3) communications made to or by members of the Office of the

General Counsel regarding matters pending before a court

or another agency; and
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(4) communications regarding generic issues involving public

health and safety or other statutory responsibilities of

the agency (eg., rulemakings, congressional hearings on

legislation, budgetary planning) not associated by the

Commission adjudicatory employee or the interested person

with the resolution of any proceeding under this subpart

pending before the NRC.

9. New § 2.781 is added to read as follows:

§ 2.781 Separation of Functions.

(a) In any proceeding under this subpart, any NRC officer or

employee engaged in the performance of any investigative or

litigating function in that proceeding or in a factually

related proceeding may not participate in or advise a

Commission adjudicatory employee about the initial or final

decision on any disputed issue in that proceeding, except --

(1) as witness or counsel in the proceeding;

(2) through a written communication served on all parties and

-made on the record of the proceeding; or
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(3) through an oral communication made both with reasonable

prior notice to all parties and with reasonable oppor-

tunity for all parties to respond.

(b) The prohibition in paragraph (a) ef this section does not

apply to --

(1) Communications to or from any Commission adjudicatory

employee regarding --

(i) the status of a proceeding;

(ii) matters with regard to which such communications

specifically are permitted by statute or regulation;

(iil) agency participation in matters pending before a

court or another agency; or

(i44v) generic issues involving public health and safety or

other statutory responsibilities of the agency

(e.g., rulemakings, congressional hearings on

legislation, budgetary planning) not associated by

the Commission adjudicatory employee or the NRC

officer or employee performing investigative or

litigating functions with the resolution of any
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proceeding under this subpart pending before the

NRC.

(2) Communications to or from Commissioners, members of their

personal staffs, the General Counsel and employees of the

Office of the General Counsel, the Director of the Office

of Policy Evaluation and employees of that office, and

the Secretary and employees of the Office of the Secre-

tary, regarding --

(i) initiation or direction of an investigation or

initiation of an enforcement proceeding;

(ii) supervision of agency staff to ensure compliance

with the general policies and procedures of the

agency;

(iii) staff priorities and schedules or the allocation of

agency resources;

(iv) general regulatory, scientific or engineering

principles that are useful for an understanding of

the issues in a proceeding and are not contested in

the proceeding;
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(v) the need to add issues to a proceeding after

rendition of the initial decision; or

(vi) the need to reopen a proceeding after rendition of

the initial or final decision.

(3) None of the communications permitted by paragraph (b)(2)

of this section are to be associated by the Commission

adjudicatory employee or the NRC officer or employee

performing investigative or litigating functions with the

resolution of any proceeding under this subpart pending

before the NRC.

(c) Any Commission adjudicatory employee who receives a communica-

tion prohibited under paragraph (a) of this section shall

ensure that it and any responses thereto are placed in the

public record of the proceeding and served on the parties. In

the case of oral communications, a written summary shall be

served and placed in the public record of the proceeding.

(d) The prohibitions in this section are applicable (1) when a

notice of hearing or other comparable order is issued in

accordance with §§ 2.104(a), 2.105(e)(2), 2.202(c) or 2.703 or

(2) whenever an NRC officer or employee who is or has

reasonable cause to believe he or she will be engaged in the



49 F7590-01 1

performance of an investigative or litigating function or a

Commission adjudicatory employee has knowledge that a notice

of hearing or other comparable order will be issued in

accordance with § 2.104(a), 2.105(e)(2), 2.202(c), or 2.703.

preeeed4 g-w+}}-be-net+ee-fer-a-hear~ng-uRdeF-th+s-subpaFt.

(e) Communications to, from, and between Commission adjudicatory

employees pe4~tted not prohibited by this section may not

serve as a conduit for a communication that otherwise would be

prohibited by this section or for an ex parte communication

that otherwise would be prohibited by § 2.780.

(f) If an initial or final decision is stated to rest in whole or

in part on fact or opinion obtained as a result of a

communication authorized by this section, the substance of the

communication must be specified in the record of the

proceeding and every party must be afforded an opportunity to

controvert the fact or opinion. If the parties have not had

an opportunity to controvert the fact or opinion prior to the

filing of the decision, a party may controvert the fact or

opinion by filing an appeal from an initial decision, or a

petition for reconsideration of a final decision that clearly

and concisely sets forth the information or argument relied on

to show the contrary. If appropriate, a party may be afforded

the opportunity for cross-examination or to present rebuttal

evidence.
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10. In § VII of Appendix A to Part 2, paragraph (c) is revised to

read as follows:

VII. General

* * * * *

(c)(1) Section 2.781 specifies when consultation between

Commissioners or boards, on the one hand, and the staff, on

the other hand, is permitted in licensing proceedings

conducted under Subpart G. Section 2.781 also permits a

board, in the same type of proceeding, to consult with members

of the panel from which the members of the board are drawn.

(2) The provisions of § 2.781 restricting intraagency

consultations and communication are not applicable to matters

certified to the Commission or to the Atomic Safety and

Licensing Appeal Board under the Commission rules in

§§ 2.720(h) and 2.744(e)(4 since those matters are not deemed

to involve substantive matters at issue in a proceeding on the

record.

11. In § IX of Appendix A to Part 2, paragraph (c) is revised to

read as follows:
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IX. Licensing Proceedings Subject to Appellate Jurisdiction of

Atomic Safety and Licensing Appeal Board.

* * * * *

(c) Consultation between members of the Atomic Safety and

Licensing Appeal Board for a particular proceeding and the

staff is permitted on the conditions specified in 10 CFR

2.781. However, members of the Atomic Safety and Licensing

boards for particular proceedings shall not consult on any

fact in issue in those proceedings with members of the Appeal

Board Panel.

* * * * *

Dated at Washington, D.C., this day of , 19866.

For the Nuclear Regulatory Commission

SAMUEL J. CHILK,
Secretary of the Commission.


