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PROPOSED RULE ON INFORMAL HEARING PROCEDURES FOR
MATERIALS LICENSING ADJUDICATIONS

In the February 5, 1985 Staff Requirements
Memorandum relating to Commission disposition of
SECY-85-5, OGC was tasked with preparation of a
proposed rule establishing informal procedures
for adjudication in materials licensing
proceedings.

In Kerr-McGee Corp. (West Chicago Rare Earths

Facility), CLI-82-2, 15 NRC 232 (1982), the

Commission declared that neither the "hearing"

requirement of section 189a of the Atomic Energy

Act, 42 U.S.C. § 2239(a), nor constitutional due

process compelled the agency to grant a formal

adjudicatory hearing for materials licensing

proceedings and, therefore, a licensing

determination could be based on information

obtained in an informal proceeding. In reviewing
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the Commission's West Chicago decision, the

United States Court of Appeals for the Seventh

Circuit affirmed the Commission's authority to

use informal procedures. The court also stated

that the Commission could establish those

procedures by order on a case-by-case basis,

although it questioned "the wisdom of doing so

without the benefit of published regulations."

City of West Chicago v. NRC, 701 F.2d 632, 647

(7th Cir. 1983). The agency subsequently has

conducted other materials licensing proceedings

with informal procedures set on a case-by-case

basis.1 Nonetheless, to avoid the inefficiency

of setting the procedures for each licensing

proceeding by individual order and to protect

against any assertion by applicants, licensees or

the public that the Commission's procedures are

arbitrary or capricious, the establishment of

generic regulations clearly is appropriate.

Eg., Rockwell International (Energy System's Group Special
Nuclear Materials License No. SNM 21), CLI-83-16, 17 NRC 1001 (1983);
Kerr McGee Corp. (West Chicago Rare Earths Facility), CLI-82-21, 16
NRC 401 (1982).
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The attached notice of proposed rulemaking sets

forth procedural guidelines to govern the filing

and disposition of hearing requests regarding

materials licensing proceedings. This would

include any proceeding for the granting, suspend-

ing, revoking or amending of any materials

license issued under Parts 30-35 (byproduct

materials), 40 (source materials), and 70

(special nuclear materials). It also would

2Under the proposed rule, a hearing request relating to a
Part 70 license to receive and store new fuel at the site of a
nuclear reactor that is subject to a Part 50 operating license
proceeding would be adjudicated using informal procedures. As was
noted in SECY-85-5, Encl. A, at 4, this involves some litigative
risk. The Commission's observation in Pacific Gas & Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), 3 NRC 73, 74 n.1
(1976), that a Part 70 license to receive and store fuel at a reactor
site is "integral" to the reactor operating license proceeding could
lead a court to conclude that the procedures applicable to Part 50
proceedings, which the United States Court of Appeals for the
District of Columbia Circuit recently suggested should be formal,
Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1444 n.12 (D.C.
Cir. 1984), cert. denied, 105 S.Ct. 815 (1985), also should be
applicable to such Part 70 proceedings.

The proposed rule would not apply to licensing actions for
nuclear waste materials storage facilities under Parts 60 and 61,
which generally are covered under Section 2.105 and Subpart G's
formal procedures, and for Part 72 spent fuel storage facilities that
generally are covered under proposed Subpart K and its hybrid hearing
procedures, 48 Fed. Reg. 54499 (Dec. 5, 1983).



4

include civil penalty proceedings with regard to

such materials.3

While the Seventh Circuit's West Chicago decision

sanctions the use of informal procedures in

materials licensing cases, it offers no specific

guidance on the exact nature of those procedures.

Applicable statutes and case law also are largely

silent on the exact nature of those procedures.

Hence, there is an almost infinite variety of

possible procedures, any of which could be

labeled "informal," and the Commission has

substantial latitude to choose the procedures

that best suit its purpose.

3Section 234(b) of the Atomic Energy Act, 42 U.S.C. § 2282(b),
provides that in imposing a civil penalty, the person against whom
the penalty is proposed "shall be granted an opportunity to show in
writing ... why such penalty should not be imposed." In response to
congressional expression of intent relative to section 234, agency
practice has been to hold a formal proceeding under Part 2, Subpart G
in response to any hearing request on a civil penalty. In light of
section 234(b)'s language and the West Chicago decision, it is
arguable that there also now is a clear basis for distinguishing
between civil penalty proceedings relating solely to possession and
use of nuclear materials and those regarding only reactor facilities.
It should be noted that, under existing judicial precedent, either
category of licensee would be entitled to a trial de novo in federal

[Footnote Continued]
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The proposed procedures for conducting the

hearing generally are those that governed the

materials licensing adjudications held after the

Commission's initial West Chicago proceeding.

Under the proposed rule, upon receipt of a

hearing request, the Chairman of the Atomic

Safety and Licensing Board Panel would appoint a

single member of the Licensing Board to conduct

the hearing. After reviewing the hearing

request, if the presiding officer finds that it

is sufficient in terms of the petitioner's

standing and designation of issues,4 the

[Footnote Continued]

district court on the facts of a violation. NRC v. Radiation
Technology, Inc., 519 F. Supp. 1266 (D.N.J. 1981), appeal dismissed
(3d Cir. June 3, 1982).

4The proposed rule declares that any person filing a hearing
petition or motion to intervene must designate the issues that he or
she wishes to discuss in the proceeding. This is designed to ensure
that the petitioner, even when he has standing, also has some
particular concerns that facially are worthy of agency consideration.
Formal proceedings under Subpart G contemplate a two-step process for
hearing and intervention petitions: the designation of "aspects" of
the proceeding that the petitioner wishes to discuss and then the
designation of more specific contentions. 10 CFR § 2.714(a)(2), (b).

On the other hand, the pending proposed rule for hybrid proceedings
contemplated a designation of aspects, followed by a list of issues.
48 Fed. Reg. at 54503. For these informal proceedings, we believe

the most straightforward approach is to require a list of the issues

[Footnote Continued]
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presiding officer would grant the hearing request

and, if no notice of opportunity for hearing

previously has been issued, cause a notice of

hearing to be issued that would indicate other

interested persons may intervene. Intervention

petitions likewise would be subject to standing

and issues requirements.

The hearing itself is to consist of written

presentations by the parties, any written

questions to the parties by the presiding officer

he or she finds appropriate, and any additional

oral presentations by the parties or oral

questioning by the presiding officer that the

hearing officer, in his or her discretion, finds

are necessary to provide a sound decision.

Since discovery generally is equated with formal,

trial-type procedures, no discovery by the

parties is allowed. Following the parties'

presentations, the presiding officer is to make

an initial decision that is appealable to the

Appeal Board. Commission review of any Appeal

Board decision is solely at the Commission's

discretion.

[Footnote Continued]

at the time of filing of the petition for hearing or motion to
intervene.
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With regard to the question of the "formality" or

"informality" of these proposed procedures, we

believe they offer the maximum informality

regarding the critical factor that most commonly

distinguishes formal from informal adjudications

-- oral cross examination by the parties at a

public hearing. Our procedures allow for

disposition of a case based on written

presentations without any oral hearing, just as

in an informal rulemaking. We have, however, not

treated informality as the sole objective and

have included some elements in the rule that are

designed to achieve other goals. An explanation

of these different points follows:

1. Notice to Interested Persons/Timeliness of
Hearing Petition [S 2.1205(b)-(c), (h)]

Consistent with existing agency practice, the

proposed rule would not require any published

notice of the receipt of an application for those
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materials licensing actions covered by the rule

or of staff action upon such an application.5

The proposed rule would, however, set certain

specific dates by which a hearing petition must

be filed. Hearing requests by materials license

applicants or licensees are required to be filed

in accordance with existing rules on timing and

content in Part 2, Subparts A and B. Other

interested persons would be required to file

petitions (1) within thirty days of the issuance

of any Federal Register notice relating to the

materials licensing proceeding in question or

(2) if no such notice is published, within thirty

days after a petitioner has actual notice of an

action or a proposed action or within one year

after completion of agency action, whichever

occurs first. It is problematic whether the

agency legally can, in effect, cut off a

statutory hearing right when it has not given

5With regard to those materials licensing actions covered by the
proposed rule, it generally is staff's practice to issue some sort of
notice in instances in which it finds the application to be
significant, i.e. requiring an environmental review or known to be of
particular interest to the public. See SECY-85-5, Encl. B, Encl. 1,
at 5-6.
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effective public notice of the licensing action

that triggers that hearing right. Nonetheless,

this appears to be the only effective way, short

of giving notice, of ending the present problem

of licensing proceedings that never end in terms

of an interested person's right to request a

hearing.

The hearing procedures also provide that in

instances when a hearing petition is granted but

a notice of opportunity for hearing has not been

issued previously, notice would be published in

the Federal Register noting that a hearing is

going to be held and indicating that any

additional motions to intervene must be filed

within thirty days. We believe that in instances

when it is clear a hearing will be convened, such

a notice is desirable both for the agency and the

applicant or licensee. Besides mooting the issue

of right to notice, publishing notice provides

finality by precluding any later hearing requests

by other interested persons relating to the same

materials licensing proceeding.
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2. Staff Action on Application After Receipt of
a Hearing Petition [S 2.1205(j)]

The rule also codifies recent practice under

which the staff is free to act on a materials

license application despite the pendency of a

hearing request relative to that application. As

the proposed rule's statement of considerations

details, the Atomic Energy Act does not

explicitly require that a hearing be afforded

prior to taking a materials licensing action.

However, given the Atomic Energy Act's provision

for a hearing and the Supreme Court's general

admonition that a hearing prior to agency action

is a "'root requirement' of the Due Process

Clause,' Cleveland Board of Education v.

Loudermill, 84 L.Ed.2d 494, 503 (1985), this

practice does entail a substantial litigative

risk. Nonetheless, as the statement of

considerations also explains, an argument in

support of the legality of the present practice

can be made and, accordingly, we have

incorporated that practice into the rule, with

the caveat that such action can be stayed upon a
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party's showing of irreparable injury and of

likelihood of success on the merits pursuant to

section 2.1263 of the proposed rule.

3. Standing [S 2.1205(g)]

The proposed rule incorporates the established

Commission interpretation of section 189a's

provision for participation by "interested

persons" in that each person filing a petition

for hearing or motion for leave to intervene must

show that he has standing in order to participate

in the proceeding as a party. This standing

requirement, which has been equated with the

judicial standing requirement, mandates that the

petitioner demonstrate how he will be injured in

fact by one or more possible outcomes of the

proceeding and how his asserted interest in

achieving a particular result is arguably within

the zone of interests protected by the Atomic

Energy Act. Although Licensing Board and Appeal

Board consideration of the postulated accident

sequences with regard to reactor facilities has
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resulted in a general determination that persons

residing within fifty miles of such facilities

have standing, the wide range of materials and

materials licensing activity will require a case

by case analysis of standing in each proceeding.

While the rule thus adopts the standing criteria

set forth in section 2.714(d), as the Statement

of Considerations explains this will not result

in establishment of a "fifty mile" distance rule

in order to qualify for standing in materials

licensing proceedings.

4. Role of the NRC Staff [S 2.1213]

The proposed rule would diverge from the present

practice for formal proceedings by providing that

the NRC staff may decline to participate as a

party in a materials licensing proceeding. The

provision is included to allow the staff to

conserve its technical and legal resources by not

appearing in proceedings in which it perceives

that its participation is not necessary or in

instances in which it believes it could better

serve the public interest by acting as an advisor
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to those adjudicating the proceeding without even

the minimal separation of functions restriction

embodied in the proposed rule. This option for

staff participation does not affect the

informality of the proceeding, however.

5. Licensing Board Members as Presiding

Officers [S 2.1207]

The proposed rule would assign the responsibility

of presiding at the hearing to a single member of

the Licensing Board rather than staff personnel.

This is based on our judgment that, considering

the resources available to the Licensing Board

for conducting such hearings as well as the

experience and expertise of Licensing Board

members in conducting adjudications, the most

expeditious resolution of hearing requests would

result if Licensing Board members preside. It

should be added that assignment of Licensing

Board members avoids any problems with finding

neutral hearing officers from among staff

employees in the event the staff acts to grant
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the license application before the hearing is

held or in the event the staff is proposing an

enforcement action or civil penalty.

6. Limited Appearances ([ 2.1211(a)]

The proposed rule also provides that the

presiding officer may accept written comments or,

if oral presentations by the parties are allowed,

oral statements by those individuals who wish to

make their views known but who do not desire or

cannot attain the status of a party. Such

"limited appearances," which are allowed under

the rules applicable to reactor proceedings, 10

CFR § 2.715(a), afford the general public an

opportunity to present their concerns to the

agency's hearing officers, thereby arguably

adding to the public confidence in the fairness

of the agency's process. Providing such citizen
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access does not, however, make the proceeding any

more or less informal.6

7. Use of Oaths and Affidavits

[§§ 2.1209(f), (h), 2.1231, 2.1233]

The procedures for written presentations provide

for submissions to be "under oath or

affirmation." In addition, the presiding officer

is authorized to subpoena witnesses and orally to

question them under oath or affirmation. Given

that 18 U.S.C. 1001 makes it a criminal offense

for any person to submit false information to the

Government, whether under oath or otherwise, this

may seem to somewhat formalize the process. We

nonetheless believe that is an appropriate

requirement since mandating sworn submissions or

testimony arguably will encourage more thoughtful

participation by the parties, a consideration

that outweighs any perception that such oath

taking lends formality to the proceeding.

6The proposed rule also provides for participation by interested

[Footnote Continued]
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8. Restricted Communications [§ 2.1215]

The ex parte and separation of functions

provisions of the Administrative Procedure Act do

not apply to informal adjudication. Case law

suggests, however, that judicial concerns over

fair adjudicatory procedures and the need for an

adequate record for judicial review purposest

will require that in adjudicatory proceedings,

whether formal or informal, at least some

restrictions be placed on communications between

decisionmakers and those persons outside the

agency or those inside the agency who have taken

a litigative position. See Bethlehem Steel Corp.

v. EPA, 638 F.2d 999, 1008-10 (7th Cir.)

(separation of functions restriction), cert.

denied, 447 U.S. 921 (1980); United States Lines

v. FMC, 584 F.2d 519, 536-42 (D.C. Cir. 1978) (ex

parte contacts). Thus, the suggestion that such

communication prohibitions look more "formal"

(Footnote Continued]

States, counties, and municipalities as in Subpart G proceedings.
Such participation likewise has no affect upon the formality of the
proceeding.
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must be weighed carefully against the potential

for invalidation of agency licensing actions

because its adjudications are viewed as tainted

by improper private consultations.

The proposed rule would require that when the NRC

staff is a party, no initial or final decision

can be based on factual information or an

analysis of factual information that is obtained

in any private consultation between the NRC staff

and the presiding officer, the Appeal Board or

the Commission and that is not otherwise a part

of the docket of the proceeding, unless the

decisionmaker publicly discloses the information

or analysis and offers an opportunity to comment.

This would substantially expand the opportunity

for communications between the staff and the

presiding officer, the Appeal Board or the

Commission while still ensuring that the factual

material upon which a decision is based is

publicly available. Some litigative risk accrues

with this approach since it does not incorporate

the APA's section 554(d) prohibition on any
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analysis and advice to the presiding officer from

one advocating a position in a proceeding;

nonetheless, it does provide the protection to

the adjudicatory record that is embodied in

section 554(d)(1)'s prohibition on private

consultations about a "fact in issue."

With regard to ex parte contacts, the proposed

rule would bar private communications between the

presiding officer, the Appeal Board or the

Commission and any interested person outside the

agency. This protection, we believe, is

necessary to assure the efficacy of the informal

hearing process both in terms of fairness and the

adequacy of the record for judicial review.

9. Agency Appellate Process J§§_2.J255, 2.12571

Because any agency materials licensing decision

will be subject to judicial review in the United

States Courts of Appeals in accordance with

section 189b of the Atomic ;nergy Act, 42 U.S.C.

§ 2239(b), we believe an appellate process within

the agency is useful to afford the Appeal Board

or the Commission an opportunity to correct any
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errors prior to judicial review. The appellate

process contemplated in this instance allows an

appeal of right to an Atomic Safety and Licensing

Appeal Board, although there is no provision for

an Appeal Board to take up issues in the first

instance, as is provided in 10 CFR § 2.785(b)(2).

Only sua sponte Commission review would follow

under such procedures as the Commission may

establish. The review process would not, absent

a stay order, impede staff issuance of a license

in the event the staff had not already done so.

Conclusion

A review of these proposed procedures readily

reveals that they are moderately detailed. Such

detail should not be confused with "formality."

The detail provides clarity and eliminates

confusion in an area in which it seems arguable

that both applicants or licensees and public

participants generally will be less familiar with

adjudicatory hearing practice. Indeed, we

believe the procedures set forth in the proposed
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rule generally will afford much less formality to

the proceedings, thereby speeding up the process.

At the same time, they give the presiding officer

needed flexibility to handle complex issues that

may be presented by the wide variety of nuclear

materials and nuclear material uses licensed by

the agency. We believe such flexibility is

critical to allow the development of an adequate

record under procedures that are, and will be

perceived as, fair, thereby ensuring a sound

agency decision that will withstand judicial

review.

Recommendation: Authorize the Secretary to issue the attached

notice of proposed rulemaking.

Herz E. Plaine
General Counsel

Attachment:
Notice of Proposed Rulemaking
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Commissioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Friday, July 19, 1985.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Wednesday, July 10, 1985, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional time for
analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
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Federal Register Notice/PAUL

[7590-01)

NUCLEAR REGULATORY COMMISSION

10 CFR Part 2

Informal Hearing Procedures for
Materials Licensing Adjudications

AGENCY: Nuclear Regulatory Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory Commission is proposing to amend its

regulations to provide rules of procedure for the conduct of informal

adjudicatory hearings in materials licensing proceedings. The Atomic

Energy Act of 1954 requires that the NRC, in any proceeding for the

granting, suspending, revoking or amending of an NRC license, including

a license involving source, byproduct, and special nuclear materials,

afford an interested person, upon request, a "hearing." The Commission

previously has determined that the "hearing" provided for a materials

licensing proceeding need not encompass all the procedures in NRC

regulations that govern formal adjudications for the licensing of

production and utilization facilities. Rather, the Commission has

determined that, in most instances, an informal hearing with an

opportunity to present written views is sufficient to fulfill this

requirement. This proposed rule prescribes the procedures that would

govern these informal proceedings.

DATES: Comment period expires [insert date sixty days from date of

Federal Register publication]. Comments received after this date will

be considered if it is practicable to do so, but assurance of
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consideration can be given only for comments filed on or before that

date.

ADDRESSES: Submit written comments to: Secretary, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555, ATTN: Docketing and

Service Branch. Hand deliver comments to: Room 1121, 1717 H Street,

NW., Washington, D.C., between 8:15 a.m. and 5:00 p.m.

Examine comments received at: The NRC Public Document Room, 1717

H St. NW., Washington, D.C.

FOR FURTHER INFORMATION CONTACT: Paul Bollwerk or Marjorie S.

Nordlinger, Attorneys, Office of the General Counsel, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555, Telephone:

(202) 634-3224.

SUPPLEMENTARY INFORMATION: Section 189a of the Atomic Energy Act of

1954 (AEA) (42 U.S.C. 2239(a)) provides that in any proceeding for the

granting, suspending, revoking or amending of any license, the agency

shall grant a hearing upon the request of any person whose interest may

be affected by the proceeding. Among the licenses issued by the agency

are those for byproduct material (AEA sections 81-84, 42 U.S.C.

2111-2114, 10OCFR Parts 30-35), source material (AEA sections 61-69, 42

U.S.C. 2091-2099, 10 CFR Part 40), and special nuclear material (AEA

sections 61-58, 42 U.S.C. 2071-2078, 10 CFR Part 70). In a February

1982 decision, the Commission declared that, with regard to materials

licenses, the agency was not required to afford a formal, trial-type

hearina "on the record" under the Administrative Procedure Act (5 U.S.C.

554, 556, 557). Kerr-McGee Corp. (West Chicago Rare Earths Facility),
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CLI-82-2, 15 NRC 232 (1982). Rather, the Commission found that it was

sufficient to afford an informal hearing in which the parties are given

an opportunity to present to the hearing officer their written views and

whatever documentary evidence they wish. The Commission's interpreta-

tion of the type of hearing it need provide with regard to such

materials licenses was upheld by the United States Court of Appeals for

the Seventh Circuit. City of West Chicago v. NRC, 701 F.2d 632 (7th

Cir. 1983).

In order to specify the particular procedures that will be

applicable in such informal proceedings, the Commission now proposes to

add a new Subpart L to Part 2 of its rules in Title 10 of the Code of

Federal Regulations. The chief differences from the Subpart G "Rules of

General Applicability" for formal adjudications are discussed below.

TIME REQUIRED FOR FILING A PETITION

"Interested persons" other than an applicant wishing to request a

hearing on a materials licensing action would, under the proposed rule,

be required to file a petition for a hearing within thirty days of the

agency's publication in the Federal Register of a notice of (i) receipt

of an application for materials licensing action, (ii) the proposed

action, (iii) action taken, (iv) opportunity for hearing, (v) order to

show cause or (vi) order for modification, whichever shall first occur.

However, it has been the Commission's practice not to provide public

notice of all materials license applications. The Commission will

retain this practice but, when no notice is published, a petition is

timely only if it is filed within thirty days after the petitioner
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receives actual notice of the action or proposed action complained of or

within one year after completion of the agency action, whichever first

occurs. There is no change from Subpart G requirements for the filing

time for the applicant or licensee.

PROVISION FOR HEARINGS SUBSEQUENT
TO GRANT OF A LICENSE

While section 189a of the Atomic Energy Act (42 U.S.C. 2239(a)) has

provisions that govern whether a hearing must be provided upon request

prior to staff actioh with regard to reactor construction permits and

operating licenses, the Act says nothing specific about whether such a

hearing requested by an interested person must be completed prior to

agency action granting or denying a materials license. The proposed

rule therefore does not preclude, and in fact contemplates, the grant of

a license by the NRC staff prior to any initial decision in any

proceeding convened as a result of a hearing request.

Of course, the lack of any statutory directive will not relieve the

agency of any obligation constitutional due process may impose. Due

process generally requires that if a constitutionally protected right to

a hearing exists,1 opportunity for that hearing must be afforded before

1The due process right of a license applicant or a licensee to a
hearing with regard to its request for licensing action has been
recognized, eg., Buttrey v. United States, 690 F.2d 1170, 1177-78 (5th
Cir. 1982), cert. de-nied, 461 U.S. 927 (1983); Gallagher & Ascher Co. v.
Simon, 687 F-.2d 1067, 1077 & n.12 (7th Cir. 1982); whether other
"interested persons" have such a due process right is less apparent,
City of West Chicago v. NRC, 701 F.2d 632, 645 (7th Cir. 1983).
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agency action becomes effective. Eg., Opp Cotton Mills v.

Administrator, 312 U.S. 126, 152-53 (1941). It also has been

recognized, however, that in particular circumstances a balancing of the

private and governmental interest involved may allow government action

to precede any hearing. See, e.g., Cleveland Board of Education v.

Loudermill, 84 L.Ed.2d 494, 503-04 & n.7 (1985); Hewitt v. Helms, 459

U.S. 460, 476 n.8 (1983); Parratt v. Taylor, 451 U.S. 527, 540-41

(1981); Barry v. Barchi, 443 U.S. 55, 64 (1979). A weighing of those

interests here has led the agency to conclude that a prelicensing

hearing is not necessarily required.

The private rights involved in this instance are two-fold: the

right of the applicant to a reasonably prompt administrative assessment

of and determination about its application so it can go forth with its

planned activities and the right of other "interested persons" to

challenge the requested licensing action on the basis of their specific

concerns about anticipated harm to radiological health and safety or the

environment. Into this balance also must be weighed the governmental

interest in avoiding delay in the administrative process that will be

caused by halting all action on the application pending notice of

opportunity for hearing and any hearing. The importance of this factor

is heightened by the fact that the agency reviews and processes.

literally thousands of materials license applications each year. Kerr

McGee Corp., 15 NRC at 261. Finally, it is significant that the

materials involved in the vast majority of cases, when compared to power

reactors, involve substantially less hazard. Id. at 262.
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Taking these factors into account, the Commission believes that an

appropriate balance is struck by its present practice of not requiring

that completion of any requested hearing be a prerequisite to every

licensing action by the agency while providing that any "interested

person" who believes the effectiveness of the license will be harmful to

his or her interests can request a stay from the presiding officer.

Section 2.1263 of the proposed rule outlines the procedure for making

such requests.

DESIGNATION OF A SINGLE HEARING OFFICER

Unlike reactor licensing proceedings in which a three-member board

is established to conduct any hearing, for most materials licensing

proceedings only a single hearing officer would be appointed by the

Chairman of the Atomic Safety and Licensing Board Panel (ASLBP) from the

panel's membership to rule on a petition for hearing and, if a hearing

is granted, preside over the adjudication. The exception to this rule

is for proceedings on Part 70 licenses to receive new fuel at reactor

facilities that are subject to an ongoing proceeding for an operating

license under Part 50. In such instances, the three-member licensing

board conducting the Part 50 proceeding also will consider the Part 70

application in accordance with the informal procedures in proposed

subpart L.
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REQUIREMENTS FOR STANDING AND DESIGNATION OF ISSUES

The presiding officer's determination about whether the petitioner

for a hearing has standing would be in accordance with the Commission's

existing practice and would include a consideration of the factors set

forth at 10 CFR 2.714(d). Nonetheless, the "distance standard"

established by NRC case law for standing in nuclear reactor licensing

proceedings, whereby persons residing within fifty miles of a facility

generally are considered to have standing, see, eg., Tennessee Valley

Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC

1418, 1421 n.7 (1977), is not applicable in materials licensing

proceedings. Instead, the interest of the petitioner must be assessed

in terms of the particular licensed facility or activity at issue in the

materials licensing proceeding.

In addition to the requirement to demonstrate standing, a

petitioner must also set forth the issues it wishes to have considered

in the proceeding. This requirement is different from procedures under

10 CFR 2.714 for the designation of contentions in that it does not

require the specification of a detailed basis. Nonetheless, each

petitioner must particularize the issues it wishes to present

sufficiently to allow the presiding officer to determine that the

petitioner has concerns that are subject to the agency's regulatory

authority under the AEA and other applicable statutory and regulatory

provisions and to put other persons, including the applicant or licensee

and the NRC staff, on notice of the matters that are in controversy.
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WRITTEN PRESENTATIONS AND DISCRETION
TO HOLD ORAL PRESENTATIONS

Under the proposed rule, the parties would be given an opportunity

to make written presentations, under oath or affirmation, and supported

by documentation. The presiding officer could then require that the

parties answer his or her written questions. Also, if it appears to the

presiding officer, in his or her discretion, that a sound decision

cannot otherwise be reached, oral presentations to the presiding officer

or oral questioning of parties or witnesses by the presiding officer

concerning the factual and legal issues presented by the licensing

action are allowed. This might include an oral presentation by the

parties in instances when the presiding officer is convinced it is the

most expeditious way to clarify or resolve specific ambiguities or

controversies arising from the written presentations. Oral questioning

by the presiding officer of affiants or principals or employees of the

applicant or licensee might be undertaken in instances when the veracity

or demeanor of such individuals is at issue and is critical to resolving

an important matter in controversy. The Commission contemplates that

oral presentations or oral questioning would not be necessary in the

vast majority of cases.

Thereafter, on the basis of any written or oral presentations and

questions, the presiding officer would make an initial decision. This

decision would be subject to review by an Atomic Safety and Licensing

Appeal Board under the same procedures as exist for the appeal of

initial decisions in formal adjudications under Subpart G of 10 CFR

Part 2.
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ROLE OF THE NRC STAFF

Another important change in procedure proposed in these rules of

procedure is the role provided for the NRC staff. In formal hearings

under Subpart G of 10 CFR Part 2, the staff is a party to the

proceeding. In the proposed rule, the staff need not assume such a

role, but rather may decline to participate in the proceeding. Whether

or not the staff participates, however, it would be required to supply

any staff safety evaluation or environmental impact statement or

assessment relevant to the licensing proceeding.

RESTRICTIONS ON PRIVATE COMMUNICATIONS WITH ADJUDICATORS

Despite the lack of any statutory requirement that the Commission

apply the ex parte and separation of functions prohibitions of the

Administrative Procedure Act (5 U.S.C. 554(d), 557(d)), these

prohibitions can in some circumstances have due process implications.

See Bethlehem Steel Corp. v. EPA, 638 F.2d 994, 1008-10 (7th Cir.),

cert. denied, 447 U.S. 921 (1980); United States Lines v. FMC, 584 F.2d

519, 536-42 (D.C. Cir. 1978). Under the proposed rule for informal

hearings, in instances when the NRC staff chooses to participate in the

proceeding, although the staff may consult privately with the presiding

officer, the Appeal Board or the Commission about the pending informal

proceeding, if such consultations involve the disclosure of any factual

information or analysis of such factual information that is not already

part of the docket in the proceeding, it must be publicly disclosed and

an opportunity to participate must be offered. As to ex parte

communications with persons outside the agency, such private
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consultations with agency adjudicators, including the Commission, would

be prohibited.

ENVIRONMENTAL IMPACT: CATEGORICAL EXCLUSION

The NRC has determined that this proposed regulation is the type of

action described in categorical exclusion 10 CFR 51.22(c)(1).

Therefore, neither an environmental impact statement nor an

environmental assessment has been prepared for this proposed regulation.

PAPERWORK REDUCTION REVIEW

This proposed rule contains no information collection requirements

and therefore is not subject to the requirements of the Paperwork

Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

REGULATORY ANALYSIS

The Atomic Energy Act affords interested persons the right to an

informal hearing regarding a materials licensing proceeding and

procedures must be in place to allow for the orderly conduct of those

adjudications. Codifying the informal hearing procedures for materials

licensing proceedings is preferable to the only other alternative, which

is the present practice of setting forth the procedures to be followed

on a case-by-case basis. By codifying the procedures, the Commission

will avoid the expenditure of time and resources necessary to prepare

the individual orders that previously have been used to designate those
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procedures. It thus is apparent that this proposed rule is the

preferred alternative and the cost entailed in its promulgation and

application is necessary and appropriate. The foregoing discussion

constitutes the regulatory analysis for this-proposed rule.

REGULATORY FLEXIBILITY CERTIFICATION

The proposed rule will not have a significant economic impact upon

a substantial number of small entities. Many materials licensees or

intervenors fall within the definition of small businesses found in

section 34 of the Small Business Act, 15 U.S.C. 632, or the Small

Business Size Standards set out in regulations issued by the Small

Business Administration at 13 CFR Part 121. While the proposed rules,

if adopted, would reduce the burden on licensees or intervenors because

of the informal nature of the hearing, the requirement that they submit

filings and documentary information detailing the contested legal and

factual issues is still required. Although there may be some cost

reduction in comparison to the cost of participating in a formal

adjudicatory hearing, that reduction probably will not be significant.

Further, the use of informal procedures will not increase significantly

the burden upon licensees to respond to hearing requests. Since the

Commission's determination in 1982 that use of such procedures was

appropriate, it has received only an average of two hearing requests per

year regarding materials licensing applications. Thus, in accordance

with the Regulatory Flexibility Act, 5 U.S.C. 605(b), the NRC hereby

certifies that this rule, if promulgated, will not have a significant

economic impact upon a substantial number of small entities.
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LIST OF SUBJECTS IN 10 C.F.R. PART 2

Administrative practice and procedure, Antitrust, Byproduct

material, Classified information, Environmental protection, Nuclear

materials, Nuclear power plants and reactors, Penalty, Sex

discrimination, Source material, Special nuclear material, Waste

treatment and disposal.

For the reasons set out in the preamble and under the authority of

the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act

of 1974, as amended,: and 5 U.S.C. 553, the NRC is proposing to adopt the

following amendments to 10 C.F.R. Part 2:

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is revised to read as
follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953, as
amended (42 U.S.C. 2201, 2231); sec. 191, as amended,
Pub.L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); sec. 201,
88 Stat. 1242, as amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81,
103, 104, 105, 68 Stat. 930, 932, 935, 936, 937, 938, as
amended (42 U.S.C. 2073, 2092, 2093, 2111, 2133, 2134,
2135); sec. 102, Pub.L. 91-190, 83 Stat. 853, as amended
(42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C.
5871). Sections 2.102, 2.103, 2.104, 2.105, 2.721 also
issued under secs. 102, 103, 104, 105, 183, 189, 68 Stat.
936, 937, 938, 954, 955, as amended (42 U.S.C. 2132,
2133, 2134, 2135, 2233, 2239). Section 2.105 also issued
under Pub.L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239).
Sections 2.200-2.206 also issued under secs. 186, 234, 68
Stat. 955, 83 Stat. 444, as amended (42 U.S.C. 2236,
2282); sec. 206, 88 Stat. 1246 (42 U.S.C. 5846).
Sections 2.300-2.309 also issued under Pub.L. 97-415, 96
Stat. 2071 (42 U.S.C. 2133). Sections 2.600-2.606 also
issued under sec. 102, Pub.L. 91-190, 83 Stat. 853 as
amended (42 U.S.C. 4332). Sections 2.700a, 2.719 also
issued under 5 U.S.C. 554. Sections 2.754, 2.760, 2.770
also issued under 5 U.S.C. 557. Section 2.790 also
issued under sec. 103, 68 Stat. 936, as amended (42
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U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and 2.808
also issued under 5 U.S.C. 553. Section 2.809 also
issued under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71
Stat. 579, as amended (42 U.S.C. 2039). Appendix A also
issued under sec. 6, Pub.L. 91-580, 84 Stat. 1473 (42
U.S.C. 2135).
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2. Subpart L of Part 2 is added to read as follows:

Subpart L - Informal Hearing Procedures for Adjudications
in Materials Licensing Proceedings

2.1201
2.1203
2.1205
2.1207
2.1209
2.1211
2.1213
2.1215

Scope of subpart; Commission's supervisory
Docket; filing; service.
Petition for a hearing; intervention.
Designation of presiding officer.
Power of presiding officer.
Participation by a person not a party.
Role of the NRC staff.
Restricted communications.

authority.

HEARINGS

2.1231 Written presentations; written questions.
2.1233 Oral presentations; oral questions.
2.1235 Discovery; NRC records.
2.1237 Consideration of Commission rules and regulations in

informal adjudications.
2.1239 Settlement of materials licensing proceedings.

INITIAL DECISION, COMMISSION REVIEW,
AND FINAL DECISION

2.1251
2.1253
2.1255
2.1257

2.1259
2.1261
2.1263

Initial
Appeals
Review
Review

decision and its effect.
; from initial decisions.
by the Atomic Safety and Licensing Appeal Board.
of decisions and actions of an Atomic Safety and

Licensing Appeal Board.
Final decision; petition for reconsideration.
Authority of the Secretary to rule on procedural matters.
Stays of NRC staff licensing actions or of decisions of a
presiding officer, an Atomic Safety and Licensing Appeal
Board or the Commission, pending hearing or review.
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§ 2.1201 Scope of subpart; Commission's supervisory authority.

(a) The general rules in this subpart govern procedure in any

adjudication initiated by a petition for a hearing in a proceeding

regarding a materials license subject to Parts 30, 32 through 35, 40 or

70 of this chapter. Any adjudication initiated by a petition for

hearing regarding an enforcement proceeding, including a civil penalty,

related to a materials license subject to Parts 30, 32 through 35, 40 or

70 also is subject to this subpart.

(b) The Commission shall retain overall supervisory authority over

any adjudication authorized by this subpart and may issue such orders

regulating the conduct of any such adjudication as the proper discharge

of its functions requires.

§ 2.1203 Docket; filing; service.

(a) The Secretary shall maintain a docket for each adjudication

subject to this subpart, commencing with the receipt of a petition for

hearing. All evidence, papers, correspondence, decisions, and orders

filed or issued in the proceeding and the transcripts of any oral

presentations or oral questioning made in accordance with § 2.1233 must

be filed with the Office of the Secretary and must be included in the

docket.

(b) Documents will be considered filed with the Commission in

adjudications subject to this subpart either --

(1) By delivery to the Docketing and Service Branch of the

Office of the Secretary at Room 1121, 1717 H Street, NW.,

Washington, D.C. or
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(2) By mail or telegram addressed to the Secretary,

U.S. Nuclear Regulatory Commission, Washington, D.C. 20555,

Attention: Docketing and Service Branch.

Filing by mail or telegram will be complete as of the time of deposit in

the mail or with the telegraph company.

(c) A petition for a hearing or a motion to intervene must be

served in accordance with § 2.1205(c) and (i). All other documents

offered for filing are to be served as the presiding officer, the Atomic

Safety and Licensing Appeal Board or the Commission shall direct.

§ 2.1205 Petition for a hearing; intervention.

(a) Any person whose interest may be affected by a proceeding for

the granting, denying, amending, suspending or revoking of a materials

license subject to this subpart, or the party against whom a civil

penalty is proposed to be levied with regard to a materials license

subject to this subpart, may file a petition for a hearing.

(b) An applicant for a license or a licensee must in all cases

file a petition for a hearing within the time specified in §§ 2.103,

2.202, 2.204 and 2.205. Such petition must otherwise be in accordance

with the requirements of those provisions.

(c) The petition for a hearing of a person other than an applicant

or licensee must be filed (1) within thirty (30) days of the agency's

publication in the Federal Register of a notice of the receipt of

application, of proposed action, of action taken, of opportunity for

hearing, of order to show cause, or of order for modification, whichever

shall first occur, or (2) if no such notice is published, within thirty
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(30) days after petitioner receives actual notice of the action or

proposed action or one (1) year after effective completion of the agency

action, whichever first occurs.

(d) Each petition for a hearing must be served upon the applicant

for a license or the licensee (unless the petitioner is the applicant or

the licensee), and upon the NRC staff, by delivering it personally or by

mail to the Executive Director for Operations, U.S. Nuclear Regulatory

Commission, Washington, D.C. 20555.

(e) The petition for a hearing filed by a person other than an

applicant or licensee must set forth the interest of the petitioner in

the proceeding, how that interest may be affected by the results of the

proceeding, and the issues that petitioner seeks to have determined in

the hearing.

(f) Within ten (10) days of service of a petition for a hearing

filed by a person other than an applicant or licensee, the applicant or

the licensee may file an answer. The NRC staff may file an answer to a

petition for a hearing within ten (10) days of the filing of the

petition for a hearing or of the designation of the presiding officer

pursuant to § 2.1207, whichever occurs later.

(g) In ruling on a petition for a hearing filed by a person other

than an applicant or licensee, the presiding officer shall determine

that the petitioner meets the judicial standard for standing and shall

consider, among other factors --

(1) The nature of the petitioner's right under the Act to be made

a party to the proceeding;

(2) The nature and extent of the petitioner's property, financial

or other interest in the proceeding; and
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(3) The possible effect of any order that may be entered in the

proceeding upon the petitioner's interest.

In the event a hearing petition is granted, the petitioner shall be

considered a party to the proceeding along with the applicant or the

licensee and the NRC staff, if it chooses to participate in accordance

with § 2.1213(a).

(h) In the event a petition for a hearing is granted and no notice

of opportunity for a hearing previously has been issued, a notice of

hearing must be published in the Federal Register that must state --

(1) The time, place, and nature of the hearing;

(2) The authority under which the hearing is to be held;

(3) The matters of fact and law to be considered; and

(4) The time within which any other person whose interest may

be affected by the proceeding may move to intervene, as specified in

paragraph (i), or within which a representative of an interested State,

county, municipality or an agency thereof may move to participate, as

specified in § 2.1211(b).

(i) Any motion to intervene, which must be filed within thirty

(30) days of the date of publication of the notice of hearing, must set

forth the interest of the petitioner in the proceeding, how that

interest may be affected by the results of the proceeding, the issues

that petitioner seeks to have determined in the hearing, and a statement

as to why each issue set forth is within the scope of the proceeding. A

motion to intervene must be served upon the applicant for a license or

the licensee and upon the NRC staff, by delivering it personally or by

mail to the Executive Director for Operations, U.S. Nuclear Regulatory
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Commission, Washington, D.C. 20555. Within ten (10) days of service of

a motion to intervene, the NRC staff, the applicant or the licensee, and

the party filing the petition for a hearing may file an answer.

Thereafter, the motion to intervene must be ruled upon by the presiding

officer, taking into account the factors set forth in paragraph (g). If

the motion is granted, the petitioner shall be considered a party to the

proceeding.

(j) The filing or granting of a petition for a hearing or a motion

to intervene need not delay NRC staff action regarding an application

for a materials licensing action covered by this subpart. In

enforcement proceedings for the suspending, amending or revoking of a

license, the enforcement licensing action may be made effective, pending

the hearing, only if the Commission determines that the public health,

safety or interest so requires.

(k) An order granting a petition for a hearing or a motion to

intervene may condition or limit participation in the interest of

avoiding repetitive evidence and argument.

(1) In the event the presiding officer wholly denies a petition

for a hearing or a motion to intervene, that action is appealable within

ten (10) days of the entry of the order on the question whether the

petition for a hearing or the motion to intervene should have been

granted in whole or in part. If a petition for a hearing or a motion to

intervene is granted, parties other than the petitioner may appeal that

action within ten (10) days of the entry of the order on the question

whether the petition for a hearing or the motion to intervene should

have been wholly denied. An appeal may be taken by filing and serving

upon all parties a brief that succinctly sets out, with supporting
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argument, the errors alleged. The appeal may be supported or opposed by

any party by filing a brief within fifteen (15) days of the service of

the appeal brief.

§ 2.1207 Designation of presiding officer.

(a) Unless otherwise ordered by the Commission or as provided in

paragraph (b), within ten (10) days of receipt by the agency of a

petition for a hearing, the Chairman of the Atomic Safety and Licensing

Board Panel shall issue an order designating a single member of the

panel to rule on the petition for a hearing and, if necessary, to serve

as the presiding officer to conduct the hearing.

(b) In proceedings relating to an application under 10 CFR Part 70

to store unirradiated fuel at the site of a production or utilization

facility that is the subject of a proceeding under 10 CFR Part 50 for

the issuance of an operating license, the Licensing Board Chairman will

issue an order designating the Licensing Board conducting the operating

license proceeding to rule on the petition for a hearing and, if

necessary, to conduct the hearing.

§ 2.1209 Power of presiding officer.

A presiding officer has the duty to conduct a fair and impartial

hearing according to law, to take appropriate action-to avoid delay, and

to maintain order. The presiding officer has all powers necessary to

those ends, including the power to --

(a) Regulate the course of the hearing and the conduct of the

participants;



8 [7590-01]

(b) Dispose of procedural requests or similar matters;

(c) Hold conferences before or during the hearing for settlement,

simplification of the issues or any other proper purpose;

(d) Certify questions to the Atomic Safety and Licensing Appeal

Board for determination, either in the presiding officer's discretion or

on direction of the Commission or the Atomic Safety and Licensing Appeal

Board;

(e) Reopen a proceeding for the reception of further information

at any time prior to initial decision;

(f) Administer oaths and affirmations;

(g) Issue initial decisions;

(h) Issue subpoenas requiring the attendance and testimony of

witnesses at the hearing or the production of documents for the hearing;

and

(i) Take any other action consistent with the Act and this

chapter.

§ 2.1211 Participation by a person not a party.

(a) The presiding officer may permit a person who is not a party

to make a limited appearance in order to state his or her views on the

issues. Limited appearances may be in writing or oral, at the

discretion of the presiding officer, and are governed by rules adopted

by the presiding officer. A limited appearance statement is not

evidence in the hearing.

(b) The presiding officer shall afford the representative of an

interested State, county, municipality or an agency thereof, a
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reasonable opportunity to participate without requiring the representa-

tive to take a position with respect to the issues. Any motion to

participate must be filed by a representative within thirty (30) days of

the date of publication a notice of opportunity for hearing or of a

notice of hearing. The presiding officer may require such a

representative to indicate, with reasonable specificity in advance of

the hearing, the subject matters on which the representative desires to

participate.

§ 2.1213 Role of the NRC staff.

(a) Within ten (10) days of the filing of a petition for a hearing

or of the designation of a presiding officer pursuant to § 2.1207,

whichever occurs later, the NRC staff shall notify the presiding officer

whether or not the staff desires to participate as a party to the

adjudication.

(b) In the interest of public health or safety, the NRC staff may

issue an order and take any other proper administrative action with

respect to a licensee who is a party to a pending adjudication subject

to this subpart. Any such order issued by the NRC staff that is related

to the subject matter of the pending adjudication may be modified by the

presiding officer, the Atomic Safety and Licensing Appeal Board or the

Commission as appropriate for the purpose of the adjudication.
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§ 2.1215 Restricted communications.

(a) In any case in which the NRC staff chooses to participate in

accordance with § 2.1213(a), the presiding officer, the Atomic Safety

and Licensing Appeal Board, or the Commission shall not render an

initial or final decision in a case upon the basis of factual

information or an analysis of such information that is obtained from

private consultations with the NRC staff and that is not otherwise

included in the docket of the proceeding, except upon notice and an

opportunity for the parties to participate regarding such factual

information and analysis in accordance with §§ 2.1231 and 2.1233.

(b) No interested person outside the agency shall make or

knowingly cause to be made to the presiding officer, the Atomic Safety

and Licensing Appeal Board or the Commission, any oral or written

communication relevant to the merits of the proceeding that is not on

the public record and with respect to which reasonable prior notice to

all parties is not given. This restriction will apply when a petition

for a hearing is granted and will cease to apply upon expiration of the

time for Commission review under §H 2.1253, 2.1255, and 2.1257.

HEARINGS

§ 2.1231 Written presentations; written questions.

At such time or times and in such sequence as may be established by

the presiding officer, the parties shall submit their evidence on the

contested issues in written form, under oath or affirmation and
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supported by appropriate documentary materials. The presiding officer

may, on his or her initiative, propose questions to the parties to be

answered in writing, under oath or affirmation and supported by approp-

riate documentary materials. Strict rules of evidence will not apply,

but the presiding officer may, on motion or on the presiding officer's

own initiative, strike evidence that is irrelevant or unreliable.

§ 2.1233 Oral presentations; oral questions.

(a) Upon a determination that a sound decision cannot otherwise be

reached in the proceeding, in his or her discretion the presiding

officer may require oral presentations by the parties or pose questions

orally to the parties or other witnesses. The presiding officer may

impose appropriate time limits on oral presentations by the parties and

may entertain proposed questions from any party.

(b) Oral questioning to be relied upon as evidence must be given

under oath or affirmation. All oral presentations or oral questioning

must be stenographically reported and, unless the presiding officer

orders otherwise, must be public.

§ 2.1235 Discovery; NRC records.

(a) The presiding officer may not order discovery, whether by

document production, deposition, interrogatories or otherwise.

(b) In any proceeding involving an application, even if the NRC
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staff is not a party, the NRC staff shall provide for the record any

safety evaluation or environmental impact statement or assessment

prepared by the staff relevant to the application.

§ 2.1237 Consideration of Commission rules and regulations in
informal adjudications.

(a) Except as provided in paragraph (b) of this section, any

regulation of the Commission issued in its program for the licensing and

regulation of production and utilization facilities, source material,

special nuclear material, or byproduct material may not be attacked in

any adjudication subject to this subpart.

(b) A party to an adjudication subject to this subpart may

petition that the application of a Commission regulation specified in

paragraph (a) of this section be waived or an exception made for the

particular proceeding. The sole ground for such a request for waiver or

exception must be that special circumstances exist such that application

of the regulation to the subject matter of the proceeding would not

serve the purposes for which the regulation was adopted. In the absence

of a prima facie showing of special circumstances, the presiding officer

may not further consider the matter. If the presiding officer

determines that a prima facie showing has been made, he. shall certify

directly to the Commission itself for determination the matter of

whether special circumstances support a waiver or an exception. The

Commission's determination shall be made after such further proceedings

as the Commission deems appropriate.
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§ 2.1239 Settlement of materials licensing proceedings.

The fair and reasonable settlement of contested proceedings is

encouraged. A settlement must be approved by the presiding officer or

Atomic Safety and Licensing Appeal Board in order to be binding in the

proceeding.

INITIAL DECISION, COMMISSION REVIEW,
AND FINAL DECISION

§ 2.1251 Initial decision and its effect.

(a) After completing any written presentations and questioning

and, as appropriate, any oral presentations and questioning, and, at his

or her discretion, receiving any written proposed findings of fact or

any oral summary statements by the parties, the presiding officer shall

render an initial decision that constitutes the final action of the

Commission forty-five (45) days after the date of issuance, unless

appeals are taken in accordance with § 2.1253 or the Commission directs

that the record be certified to it in accordance with paragraph (b).

(b) The Commission may direct that the presiding officer certify

the record to it without an initial decision and may omit an initial

decision and prepare a final decision upon a finding that due and timely

execution of its functions so requires.

(c) An initial decision must be in writing and must be based on

the whole record. The initial decision must include --

(1) Identification of the record, which must include all

matters considered in rendering the decision;
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(2) Findings, conclusions, and rulings, with the reasons or

basis for them, on all material issues of fact, law or discretion

presented on the record;

(3) The appropriate ruling, order or denial of relief with

its effective date; and

(4) The time within which appeals to the decision and a brief

in support of those appeals may be filed, the time within which briefs

in support of or in opposition to appeals filed by another party may be

filed, and the date when the decision becomes final in the absence of an

appeal.

(d) Matters not put into controversy by the parties may not be

examined and decided by the presiding officer or the Atomic Safety and

Licensing Appeal Board. If the presiding officer or the Appeal Board

believes that a serious safety, environmental or common defense and

security matter exists that has not been placed in controversy, the

presiding officer or the Appeal Board promptly shall advise the

Commission of the basis for that view, and the Commission may take

appropriate action.

§ 2.1253 Appeals from initial decisions.

Appeals from an initial decision under this subpart must be in

accordance with the procedures set out in §§ 2.762 and 2.763.

§ 2.1255 Review by the Atomic Safety and Licensing Appeal Board.

The Commission authorizes the Atomic Safety and Licensing Appeal

Board to exercise the authority and perform the review functions that



15 [7590-01]

are required by §§ 2.1205(k), 2.12C9(d) or 2.1253.

§ 2.1257 Review of decisions and actions of an Atomic Safety and
Licensing Appeal Board.

The Commission will not entertain petitions for review of decisions

or actions of the Atomic Safety and Licensing Appeal Board under this

subpart. Such review is available only on the Commission's own motion

issued within forty (40) days after the date of a decision or action by

the Appeal Board under §§ 2.1205(1), 2.1209(d) or 2.1253. Such review

is to be conducted in accordance with such procedures as the Commission

deems appropriate. Absent such Commission review, the decision of the

Appeal Board constitutes the final action of the Commission.

§ 2.1259 Final decision; petition for reconsideration.

(a) Commission or Atomic Safety and Licensing Appeal Board action

to render a final decision must be in accordance with § 2.770.

(b) The provisions of § 2.771 govern the filing of petitions for

reconsideration.

§ 2.1261 Authority of the Secretary to rule on procedural matters.

The Secretary or the Assistant Secretary may rule on procedural

matters relating to proceedings conducted by the Commission itself under

this subpart in accordance with § 2.772.
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§ 2.1263 Stays of NRC staff licensing actions and decisions of a
presiding officer, the Atomic Safety and Licensing Appeal
Board or the Commission, pending hearing or review.

Applications for a stay of any decision or action of the

Commission, a presiding officer or the Atomic Safety and Licensing

Appeal Board or any action by the NRC staff in issuing a license in

accordance with § 2.1205(j) are governed by § 2.788. Any request for a

stay of staff action must be directed to the presiding officer

designated under § 2.1207.

Dated at Washington, DC, this day of , 1985.

For The Nuclear Regulatory Commission.

SAMUEL J. CHILK,
Secretary of the Commission.


