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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

+ + + + +

ATOMIC SAFETY AND LICENSING BOARD

(ASLB)

+ + + + +

TELECONFERENCE

.1t

In the Matter of: ||

PA'INA HAWAII, LLC || Docket No.030-36974

II

Ki~a] -

Wednesday,

April 26, 2006

The above-entitled matter came on for hearing,

pursuant to notice, at 3:00 p.m.

BEFORE:

THE HONORABLE THOMAS S. MOORE, Chairman

THE HONORABLE PAUL B. ABRAMSON,

Administrative Law Judge

THE HONORABLE ANTHONY J. BARATTA,

Administrative Judge

.I; :

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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1 APPEARANCES

2 On Behalf of the Applicant, Pa'Ina Hawaii, LLC

3 FRED BENCO, ESQ

4 Suite 3409

5 1188 Bishop Street

6 Honolulu, Hawaii 96813

7 (808) 523-5083

8

9 On Behalf of the Nuclear Regulatory Commission

10 MARAGARET BUPP, ESQ

11 Office of General Counsel

12 Mail Stop 0-15 D21

13 U.S. Nuclear Regulatory Commission

14 Washington, D.C. 20555

15 (301) 415-3722

16

17 On Behalf of the Intervenor, Concerned Citizens

18 of Honolulu

19 DAVID HENKIN, ESQ

20 Earthjustice

21 223 South King Street

22 Suite 400

23 Honolulu, Hawaii 96813

24 (808) 599-2436

25
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P R O C E E D I N G S

2:59 P.M.

JUDGE MOORE: We will proceed. First rule

of the conference is to please identify yourself

before you speak so that the court reporter can get

the speaker.

The telephone conference today is being

held pursuant to the Licensing Board's order of April

11, 2006.

We have before us the March 20, 2006 Joint

Motion of the NRC Staff and Concerned Citizens of

Honolulu to Dismiss the Intervenor's Environmental

Contentions No. 1 and 2.

We also have before us the Joint

Stipulation of the NRC Staff and the Intervenor

regarding the resolution of the Intervenor's two

environmental contentions.

Third, we have the Applicant's objections

to the Joint Motion and the Joint Stipulation before

us, and finally, pursuant to our earlier order, we

also have the April 20, 2006 written responses of the

Staff and the Intervenor to the Applicant's objection.

Because we have the written responses of

the Staff and the Intervenor, we are fully apprised of

their positions.

24
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Mr. Benco, do you have any further

argument you wish to make on behalf of the Applicant

regarding the Joint Motion to Dismiss and the Joint

Stipulation in light of the responses of the Staf f and

the Intervenor?

MR. BENCO: Nothing to add, Your Honor,

not within the time, with the great extent of time

their proposal will take.

Actually, it was undetermined at that

time. Now they've proposed their schedules and

they're even longer than we thought, so I think we

should look at that Joint Stipulation in light of

their proposed schedules. And we would object to it

on that basis.

r.

Q�)

I

JUDGE MOORE: Well, we have considered all

of your arguments. Since you have nothing further to

add, Mr. Benco, we find that your objections are

without merit and each is overruled. Therefore, we

accept the Joint Stipulation and grant the Motion to

Dismiss the Intervenor's Environmental Contentions.

First, the Applicant's assertion that the

effect of the Joint Stipulation is to split the

Intervenor's causes of action is incorrect. In NRC

administrative practice, there are no causes of

action, only contentions and contentions are not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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analogous to causes of actions.

Dismissing the environmental contentions

pursuant to the stipulation and the motion will not

delay the proceeding as blamed by the Applicant. If

necessary, there will be a single hearing before this

Board, after all necessary Staff analyses are

completed.

Second, the Applicant's assertion that the

motion and stipulation jeopardize the Applicant's

rights to a hearing on environmental contentions is

without merit. Fulfillment of the requirements of the

National Environmental Policy Act is a uniquely

Federal Government obligation. The Applicant does not

have any legally-protected hearing right that would be

affected by the Joint Stipulation and the Motion to

Dismiss.

Third, Applicant's arguments that the

stipulation fails to address the subjects of the

environmental contentions and the timing of the

Staff's action are also in the circumstances without

merit. Such matters need not to be included in the

stipulation in the circumstances presented. Failure

to include these subjects, that would be airplane

crashes, tsunamis and hurricanes and the Staff's

environmental assessment would only lead to challenges
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by the Intervenor to the future environmental

assessment, derogation of the very purpose of the

stipulation and the motion to dismiss.

So therefore, we don't need to include

explicitly those matters in the stipulation and in

that regard, the scope of any environmental

assessment, as well as the schedule for completing

that assessment are initially Staff responsibilities.

Fourth, the Applicant's objections that

the stipulation was negotiated by and between the

Staff and the Intervenorl without the Applicant's

input, and that the stipulation is not in the public

interest are also without merit. Because the

stipulation and motion deal with the Intervenor's

contentions and the Staff's obligations under the

National Environmental Policy Act, logically, the

motion and stipulation only involve the Staff and the

Intervenor. Nor can it reasonably be concluded that

having the Staff fulfill its obligations under the

National Environmental Policy Act is not in the public

interest.

Accordingly, the Joint Stipulation is

accepted and the Joint Motion to Dismiss is granted.

We will issue a subsequent order memorializing that

ruling some time in the future.
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Staff, we'd like to turn now to the

Intervenor's safety contention 7.

Are we correct, it it's the Staff's

intention that the analysis of the Intervenor's

contention that is safety contention 7, dealing with

aircraft crashes, will effectively be in parallel to

the analysis of the aircraft crash component of

environmental contention 2?

MS. BUPP: We think that that would be the

most efficient way to deal with that as both sides of

the air crash analysis would have to be handled by a

contractor, likely the same contractor, having them do

the complete analysis encompassing both environmental

effects and the safety side of the contention would be

the most efficient way to go about that.

JUDGE MOORE: When you say both sides,

you're talking safety and environment?

MS. BUPP: Yes.

JUDGE MOORE: Not probability and

consequences?

MS. BUPP: No, safety versus environment.

JUDGE MOORE: Mr. Benco, in light of the

Staff's obligations under NEPA and its determination

that an assessment is the way, an environmental

assessment is the way it would like to proceed, do you
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have anything, any light to shed on the Staff's

analysis being handled in parallel with the

assessment?

MR. BENCO: We don't want to waive any

objections, Your Honor, but for efficiency purposes

that would seem to be the wisest course, assuming they

do it properly and we'll come up with that later.

JUDGE MOORE: Let's then turn to

scheduling.

Mr. Benco, you have proposed a schedule

that is in light of our earlier actions of a moment

ago, accepting the stipulation and granting the motion

to dismiss, that is not possible at least from the

Staff's perspective and this Board is without power to

set a schedule for, the Staff's analysis. The

Commission has bestowed that obligation solely upon

the Staff and we must await the Staff's analysis and

if their schedule -- if their actions are set forth in

the schedule, frankly none of us have any alternative

but to await the assessment and then the parallel

safety analysis on safety contention 7.

That is just the nature of the licensing

work. Mr. Benco, your client is one of many, many

applicants before the Staff and they must schedule the

work as they can do it. So the Board is inclined

NEAL R. GROSS
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having looked at the Staff's schedule which the

Intervenor joins, and finds that it is in conformance

with the Commission's milestones that we think that

that schedule should be accepted.

Mr. Benco, I recognize you would like to

see this done much more quickly, but do you have

anything else you'd like to add?

MR. BENCO: Yes, Your Honor, if I -- my

client would like to add this for the record. It's

our understanding that the SERs are the raw data, the

number of plane crashes, what happened in the plane

crashes, where they happened. And once the raw data

is gathered, then the environmental aspects are

studied or the consequences. Therefore, we have to

wonder why the Staff has SERs completed, after they've

already done their environmental review. It seems to

be at odds with the regs and with common sense. So we

have our doubts as to whether, for example, the Staff

has even looked at this stuff.

JUDGE ABRAMSON: This is Judge Abramson,

Mr. Benco.

MR. BENCO: Yes.

JUDGE ABRAMSON: Let me just say a few

thing about this and then I want to ask the Staff a

question. I think the Staff has indicated to us that

NEAL R. GROSS
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they have not yet looked at any of these things and

what they've said to us a few moments ago that they're

going to look at the safety aspects of the aircraft

crashes parallel with looking at the environmental

aspects of it.

What I want to ask the Staff is because it

is common practice, in my experience, that the

Applicant and the Staff work together on safety

matters, whether the Staff intends to engage the

Applicant during its analysis of the safety aspects of

the aircraft crashes.

Ms. Bupp?

MS. BUPP: The Staff would certainly

welcome input from the Applicant and would look to

working with them as we complete our safety review of

the information that we generate for our contractors.

And we can share the information as we get more final

information.

JUDGE ABRAMSON: This is Judge Abramson

again. One of the things -- the normal process is

that the Applicant does the initial safety analysis

and submits that to the Staff and the Staff does a

review of it. In this instance, there hasn't been any

analysis done by anybody because of the thought that

it wasn't necessary under our regulations. That now

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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being clearly not the case, the expedient way is for

the Staff to get cracking and if the Applicant wants

to do something on this path, it should be in contact

with the Staff and work with them on it. Same thing

on the environmental.

Normally, the Applicant would do its own

environmental report and that would get submitted and

reviewed by the Staff. That not being the situation

here, Staff should engage the Applicant to the extent

it feels it has something to contribute.

MS. BUPP: And we certainly will do that,

Your Honor, and if the Applicant has any information

or any analyses that they had done and they would like

to share them with the Staff, we would certainly

welcome that and welcome the opportunity to evaluate

those.

JUDGE MOORE: Ms. Bupp, the schedule that

the Staff has committed, recognizing that the

unforseen is the unforseen, can you give us a degree

of confidence in how that schedule will hold?

MS. BUPP: We have based, as I said in the

cover letter transmitting the schedule, the Staff has

based the schedule for completion of an EA on the

minimal amount of time that we would -- the minimal

amounts of time under our generic schedule for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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materials and environmental analyses. Because we

don'It normally do EAs for irradiator licenses, we have

used the generic schedule.

So we've given a schedule that we believe

is as certain as possible, of course, there are always

unf oreseen circumstances, but we f eel f airly conf ident

with the schedule.

JUDGE MOORE: I think to avoid the Board

having to issue multiple scheduling orders, we will

take the Staf f schedule and we'll1 key things to af ter

the filing of the EA and after the Staff completes the

SER and that will avoid then the Board having to issue

multiple scheduling orders. So when we issue a

scheduling order, it will only contain a few dates

certain. The rest will all be keyed to Staff action

dates.

MS. HENKIN: Your Honor, if I might, this

is David Henkin. The only concern that the Intervenor

would have with respect to that, and I certainly think

that that is a very understandable and probably under

the circumstances a wise way to proceed because of the

number of safety and environmental issues, some that

are pretty unique to this site.

The one concern that we have and this is

also reflected in the joint submission from the Staff

NEAL R. GROSS
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and Intervenor, we had concerns that the public

comment period on -- that was agreed to with the

stipulation on any finding of no significant impact,

if that should be the Staff's conclusion, as well as

the timing of deadlines for late-filed contentions,

those types of things which will require our engaging

expert witnesses, we had some concerns about the

Staff's schedule and its overlap with the winter

holidays.

Just again, looking at reality. while I

will be here and will be diligently meeting any

deadline that's presented to me, it is sometimes

either to get either the public's or even experts'

attention at that time of year or they may be

completely unavailable.

So I guess since we can't predict ahead of

time, if the Staff were to keep to the schedule,

that's why what we ended up doing was lengthening

somewhat the public comment period and the late-filed

contention period, depending on which schedule you're

looking at with or without EA, basically to make sure

that there was a longer period over the winter

holidays and following those holidays. And we

contracted, or we restricted from the model milestones

some of the other dates so that ultimately you would

NEAL R. GROSS
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1 be getting the hearing with direct testimony filed 155

K'2 days from the SER and the evidentiary hearing 20 days

3 thereafter.

4 So we tried to be as faithful to the end

5 dates on the milestones out of respect for Pa'Ina

6 Hawaii's concern about timeliness. But some of those

7 internal dates were jiggered in order to recognize the

8 inevitable delays that happen during the holiday

9 period.

10 So I guess all I want to say is rather

11 than counting out precisely the days as set forth in

12 the schedule assuming the dismissal, if the Board

13 would bear in mind that logistical constraint which

14 I'm sure we've all experienced.

15 JUDGE MOORE: Well, the Board will always

16 entertain motions should events dictate that parties

17 can't make certain deadlines. What it would appear to

18 me to be prudent is that on the public commnent period,

19 obviously that is dependent on when the Staff has the

20 draft FONSI ready to issue. And that is not a date

21 that the Board will issue the notice on. The Staff

22 will issue the notice for public comment on that.

23 Ms. Bupp, you are prepared to do that,

24 aren't you? That is a Staff function.

25 MS. BUPP: Oh yes, we will be issuing all

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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of the notices in the Federal Register and any other

notices for the public meetings, prior releases to the

public meetings and usual Staff functions.

JUDGE MOORE: As far as the Board's

schedule is concerned, that public comment period

doesn't need to be in the Board's schedule. That is

something that the Staff will do based on its draft

FONSI.

Late-filed contentions is a somewhat

different matter because, generally speaking, we like

to hold to a 30-day period from the initiating event

for late-filed contentions.

In that regard, it might be helpful

because of what the parties' goal is here and

recognizing the difficulties that arise around the

holiday period, if it falls in that period, that the

Staff may be, if possible, the Staff may wish to give

early draft of that to the Applicant and the

Intervenor so that they can engage their experts.

Would that be possible, Ms. Bupp?

MS. BUPP: I'm a little bit uncomfortable

with that because the draft will be provided not only

to the Applicant and the Intervenor, but to the public

at large. We will be opening it up for a public

meeting and comments from the general public.

NEAL R. GROSS
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JUDGE MOORE: I understand that. But --

MS. BUPP: I mean if we have to extend the

public comment period because of the holidays or make

any other extensions because of the holidays, that

will push back other dates.

JUDGE MOORE: Let me go after it from a

little different angle. On the proposed schedule of

the Staff and the Intervenor, you have late-filed

contentions 30 days from the completion of the SER.

You have no similar 30-day period from the publishing

of the final FONSI which is essentially when you're

going to publish the final environmental assessment.

So you then want only a single late-filed

contention period? Well, we would be inclined that

from 30 days after the final environmental assessment

is issued, we would look to having late-filed

contentions filed and then subsequently, when there's

a final SER, 30 days after that have any late-filed

contentions on the SER.

MS. BUPP: So you would be looking at a

March 19th date and an additional April 16th date?

JUDGE MOORE: Yes, that would be our --

MS. BUPP: That'Is fine. I mean I think we

inadvertently omitted the March 19th date from the

proposed schedule.

kiy

24
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MS. HENKIN: If I may, this is David

Henkin. I think the model milestones envision that

the SER and the NEPA document are going to come out

simultaneously and that's why we only have one date in

there, the 30th day from the issuance of the SER.

I guess we wouldn't have any objection in

proceeding in the way suggested, as long as it's --

there's an incident relationship between the

environmental contentions and at least most of the

safety contentions.

JUDGE MOORE: We understand that but you

have separated the FONSI which it's the contemplation

of the Board won't be issued without the environmental

assessment, receiving it, at least by a second or two.

So therefore, it would appear to us that we probably

need to have a second and inserted date, 30 days after

the environmental assessment, if there's going to be

any challenges with late-filed contentions.

JUDGE ABRAMSON: This is Judge Abramson

again. Factually, there's no harm in us saying 30

days after the issuance of the final environmental

assessment. There will be a due date for contentions

and 30 days after the issuance of the SER, there will

be a due date for contentions on the subject matter of

those two documents.
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And by the way, it needs to be new

material in those documents. If it's old material,

stuff that you had long before that, you'll have a

question with timeliness. What we're saying here is

you get a 30-day grace period, if you will, and Judge

Moore will talk about that a little more.

But what we're thinking is we will say --

we will issue an order which will say something like

30 days after the issuance of the final environmental

assessment the following things will happen. We'll

issue an order that starts from an unknown date, the

date of issuance of the EA or the date of issuance of

the SER. And if those happen to coincide, our

schedule will be clear, and if they don't coincide,

our schedule will be clear.

JUDGE MOORE: So that's the way we're

looking at it and it doesn't appear to us that that

should run afoul of the holiday period.

MS. HENKIN: Agreed, under the schedule

currently envisioned, it should not.

JUDGE BARATTA: This is Judge Baratta. I

just want to emphasize too that while we're discussing

the late-filed anticipated contentions to the EA and

the SER, bear in mind that there may be other

information at some point that may create or cause you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com

. o-

f . . -

v

:Z=

�L�)

II
.... .. ..... . - - . ....



45

1 to want to file a late contention and that that must

2 be within 30 days of that event.

3 JUDGE MOORE: Well, then I think we can

4 then move of f the schedule since you now have been

5 informed of our view. We'll issuing a scheduling

6 order shortly that will capture all of that.

7 Let's turn now to --

8 MS. BUPP: Your Honor, could I ask a quick

9 question on the schedule before we move on?

10 JUDGE MOORE: Yes, Ms. Bupp.

11 MS. BUPP: The date that the Staf f and

12 Concerned Citizens and in fact, Pa'Ina Hawaii had

13 agreed on for the initial disclosures and the first

j)14 update for the hearing file was May 8, 2006 which is

15 10 days from today. The next business day after 10

16 days from today. Do you anticipate that that date

17 will be sooner than May 8th?

18 JUDGE MOORE: No.

19 MS. BUPP: Okay, thank you.

20 JUDGE MOORE: Turning to the subject of

21 late-filed contentions, although the schedule will

22 capture a 30-day period for late-filed contentions

23 based upon the final environmental assessment and the

24 final SER, in line with what Judge Baratta said, we

25 would caution the Intervenor that any filing of late-
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filed contentions must, in addition to meeting the

requirements of 10 CFR 2.309(f) (1), must also address

each of the factors set forth in 10 CFR 2.309(c) and

to be on the safe side, since it's an unsettled

question, 2.309(f) (2).

Late-filed contentions shall be filed

within 30 days of the initiating action, event or

document underlying the late-filed contention. For

example, in circumstances where the filing of an

Applicant document legitimately undergirds a late-

filed contention, we will consider a contention filed

within 30 days of the issuance of that document as

presumptively meeting the good cause requirement of

Section 2.309(c)(i).

Absent extraordinary circumstances, a

late-filed contention filed beyond the 30-day period

will be found to lack good cause for the untimely

filing.

Forewarned is forearmed.

MS. HENKIN: Thank you, Your Honor. This

is David Henkin. One question that someone like

myself who is relatively, well, who is very new to

these types of proceedings, there appears to be a

disconnect between the date of documents and the date

of their availability on ADAMS and specifically --
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JUDGE MOORE: That is a matter that we

would take into consideration in any late-filed

contention based on something that is found in ADAMS.

One needs to point out that disconnect, so that it can

be taken into account.

MS. HENKIN: Okay.

JUDGE MOORE: Because as a practical

matter, unless one is served with a document which is

highly unlikely, ADAMS is the only way one would

stumble across it.

MS. HENKIN: Very good, Your Honor. Thank

you.

JUDGE MOORE: The Board would call to the

parties' attention that this morning it issued a

Notice of Hearing that subsequently will be published

in the Federal-Reg~ister, approximately seven days from

today, give or take three.

The notice is just a routine filing that

is necessary in the event there's a settlement in the

proceeding and it is nothing more than that.

Do any of you have any matters you wish to

present to us today?

(Pause.)

We take your silence to mean no?

MS. BUPP: Your Honor, at the close' of the
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Applicant's proposed schedule was a request for a

written hearing. I was wonder if we were going to

address that today?

JUDGE MOORE: We certainly can, but under

the regulations, as you are aware, unless that is a

unanimous request, there must -- to waive one, there

must be one. And since there is no unanimous request

to waive the oral hearing, there must be one.

MS. BUPP: I think that is sufficient.

It's my understanding from my conversations with the

Intervenors that it is not going to be unanimous.

JUDGE MOORE: That assumes many matters

that we haven't gotten to yet, and there may not be a

necessity ultimately for a hearing.

MS. HENKIN: This is David Henkin. Your

Honor, just to clarify, currently our position is that

we should proceed with the oral hearing, but I agree

with Your Honor that depending on the outcome of the

environmental documentation, the safety analysis, that

may not be necessary, but we'll get there when we get

there.

JUDGE MOORE: And Mr. Henkin, in that

regard, there is as you know, outstanding a Motion to

Dismiss by the Applicant. We are expecting -- if

you're going to file a response, it will be due -- I
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MS. HENKIN: Friday, Your Honor, due to

the time of electronic filing of the motion.

JUDGE MOORE: And we will take that under

advisement upon seeing your response or the expiration

of that time without a response.

MS. HENKIN: The Board should anticipate

a response, Your Honor.

MS. BUPP: The Staff also intends to

respond to the Motion to Dismiss, but I was under the

impression that our response wasn't due until Monday

because of the time of day that the motion arrived at

the NRC.

JUDGE MOORE: This is the way I counted

it, but --

MS. BUPP: It arrived at 11:40 which I

think would put it after 5 o'clock Hawaii time.

MS. HENKIN:- It was af ter five. I may

have miscounted. I thought it was Thursday and put it

to Friday. But if it's Friday --

MS. BUPP: If it's Friday, it goes to

Saturday and then Monday.

MS. HENKIN: Okay, then if the deadline is

Monday, then -

JUDGE MOORE: Do it independently of my
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1 count because you shouldn't be relying on my count.

KY2 because I haven't looked at it closely.

3 MS. HENKIN: I will go back and recount,

4 but the Board should anticipate a timely response,

5 Your Honor.

6 JUDGE MOORE: Is there any other matter,

7 any party wishes to bring before us?

8 Hearing none, we will conclude thE!

9 conference. Pursuant to the request of the Court

10 Reporter, if you would all stay on the line and give

11 him the information that he needs, he would appreciate

12 it.

13 Good day, thank you all.

j) .14 (Whereupon, at 3:31 p.m., the pre-hearing

15 teleconference was concluded.)
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