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UNITED STATES OF AMERICA DOCKETED
NUCLEAR REGULATORY COMMISSION U:SNRC

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD April 20, 2006 (11:38 am)

) OFFICE O: SECRETARY
RULEMA KINGS AND

LLC ) Docket No. 30-36974-ML ADJUDICATIONS STAFF
In the Matter of
Pa'ina Hawaii, I

Materials Licen: se Application )
ASLBP No. 06-843-01-ML

INTERVENOR CONCERNED CITIZENS OF HONOLULU'S RESPONSE TO
APPLICANT'S OBJECTIONS TO JOINT STIPULATION AND ORDER REGARDING
RESOLUTION OF CONCERNED CITIZENS' ENVIRONMENTAL CONTENTIONS

I. JNTRODUCTION

Applicant Pa'ina Hawaii, LLC provides no reason for the Atomic Safety and Licensing

Board to deviate from the Commission's policy favoring "settlement and resolution of issues

proposed for litigation." 10 C.F.R. § 2.338. As described more fully herein, Pa'ina's claims the

Joint Stilpulation and Order Regarding Resolution of Concerned Citizens' Environmental

Contentions ("Joint Stipulation") would improperly "split" resolution of this licensing

proceeding or would deprive Pa'ina of due process lack merit. See infra Parts III and IV. As for

Pa'ina's concerns about the scope and timing of the environmental review process, the Board

could easily lay them to rest through minor modifications to the Joint Stipulation. See infra Parts

V and VI. Since ensuring thorough environmental review of Pa'ina's proposed irradiator is in

the public interest, the Board should enter the Joint Stipulation. See infra Part VII.
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II. PROCEDURAL BACKGROUND

On October 3, 2005, Concerned Citizens of Honolulu timely filed a request for hearing

on Pa'ina's application for a license for possession and use of byproduct material in connection

with the construction and operation of a commercial pool-type industrial irradiator using a

cobalt-6 0 source at the Honolulu International Airport.

On January 24, 2006, the Board granted Concerned Citizens' request for hearing, finding

Concerned Citizens has standing and its two environmental contentions - both related to failures

to comply with the National Environmental Policy Act ("NEPA") - are admissible. Pa'ina

Hawaii, LLC (Material License Application), LBP-06-04, 63 NRC (2006).

Following admission of its environmental contentions, Concerned Citizens contacted the

Nuclear Regulatory Commission Staff to see whether, to allow for the efficient and expeditious

resolution of this licensing proceeding, it would be willing to stipulate to prepare an

envirornmental assessment ("EA"). On February 21, 2006, the Staff indicated it would. The

parties then drafted a stipulation to that effect.

On March 3, 2006, Concerned Citizens provided Pa'ina with a draft of the proposed

stipulation for its review and consideration. In the negotiations that followed, Concerned

Citizens offered to modify the stipulation to address many of Pa'ina's concerns. However, after

two weeks of negotiations, it became clear that an agreement among all parties would not be

possibl

On March 20, 2006, the Staff and Concerned Citizens filed their Joint Motion to Dismiss

Environmental Contentions and related Joint Stipulation, to which Pa'ina objected on March 29,

2006. Concerned Citizens files this response in accordance with the Board's April 11, 2006

order.
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III. ENTRY OF THE JOINT STIPULATION WOULD NOT "SPLIT" RESOLUTION OF
CONCERNED CITIZENS' CLAIM

Entry of the Joint Stipulation would not "split" the hearing on Concerned Citizens' safety

contentions from the resolution of environmental issues, as Pa'ina alleges. Pa'ina's Objections

at 3. Rather, as set forth in the proposed schedule submitted today by the Staff (which

Concerned Citizens joins), the Board would hold a single hearing on Pa'ina's application

following completion of the Staff s NEPA review.' This approach is consistent with the Model

Milestones for Hearings Conducted Under 10 C.F.R. Part 2, Subpart L, which provide for the

evidentiary hearing to take place following issuance of the Staff's NEPA document. See 10

C.F.R. pt. 2, app. B, § II. As the term "model milestones" suggests, proceeding with review of

Pa'ina's license application in this manner is a routine practice that would not impose any undue

burden on any party.

Review of the Staff's proposed schedule refutes Pa'ina's claim that entering the Joint

Stipula:ion would materially alter the speed with which this matter would proceed to hearing.

Even if the Staff did not prepare an EA, it would still be obliged to analyze the various

environmental contentions admitted for hearing and would have to devote substantial time to that

task before the hearing could go forward. Cf. 10 C.F.R. § 2.332(d) (schedule must not adversely

affect Staffs ability to complete "environmental evaluations" in timely manner). Thus, witL or

without an EA, this matter will not be ready for hearing until the middle of next year.

Far from causing unnecessary delay, proceeding with an EA prior to the hearing would

lead to more efficient, and potentially more expeditious, resolution of the parties' disputes over

'Concerned Citizens fails to see the relevance of Alexander v. Hillman, 296 U.S. 222
(1935), in which the Court was concerned about multiple courts resolving different aspects of a
single cause of action. See id. at 243. Here, whether or not the Joint Stipulation is entered, a
single decision-maker - the Board - will hold a hearing to address all contentions related to
Pa'ina's application.
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the proposed irradiator. During the public comment period, the Staff would benefit from

feedback from Concerned Citizens and other members of the public regarding the adequacy of its

draft environmental review. See Joint Stipulation at m¶ 2-3. The Staff would then have the

opportunity to incorporate and address that feedback in preparing its final NEPA document.

This is a far more efficient approach than having the Staff confront Concerned Citizens' crituque

for the first time in the course of litigation. Moreover, it raises the prospect that some or all of

the parties' disputes over safety and environmental issues could be resolved without the need for

motion practice and an evidentiary hearing.

Pa'ina also ignores the substantial risk of delay and extra expense should the parties

proceed to hearing on Concerned Citizens' environmental contentions and the Board then

determi ne the Staff violated NEPA when it invoked a categorical exclusion for Pa'ina's proposed

irradiator. Ramping up the NEPA process following a hearing on the merits would undoubtedly

delay final resolution of this matter far longer than the few months the Staff and Concerned

Citizen3 now propose.

IV. ENTERING THE JOINT STIPULATION WOULD NOT VIOLATE DUE PROCESS

Pa'ina fails to identify any legally protected right that would allegedly be harmed by

entry o:'the Joint Stipulation, which would resolve only the dispute over whether the Staff will

prepare an EA, not the ultimate question whether Pa'ina's application should be granted or

denied. It is well-established in the Ninth Circuit that "the federal government is the only proper

defendant in an action to compel compliance with NEPA." Wetlands Action Network v. U.S.

Army Corps of Engineers, 222 F.3d 1105, 1114 ( 9 th Cir. 2000) (quoting Churchill County v.

Babbitt, 150 F.3d 1072, 1082, as amended by 158 F.3d 491 (9th Cir. 1998)). "Because a private
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party can not violate NEPA," Pa'ina lacks "a legally protectable interest that relates to

[Concerned Citizens'] NEPA claims." Id.

The Staff's decision to resolve the merits of Concerned Citizens' environmental

contentions through a stipulation calling for an EA implicates only governmental interests, not.

Pa'ina's alleged due process rights. See Union of Concerned Scientists v. Atomic Energy

Comm n, 499 F.2d 1069, 1081 (D;C. Cir. 1974) (due process comes into play only "where a

right to be heard exists"). The Joint Stipulation does not dictate a particular outcome to the

NEPA :process, nor does it deprive Pa'ina of opportunities to participate fully in that process,

including offering comment on the Staff's draft findings during public comment period provided

in paragraphs 2 and 3 of the Joint Stipulation. When the Staff's NEPA analysis is concluded,

Pa'ina will have a full opportunity to participate in the rest of the license application process.

Since Pa'ina cannot "demonstrate that it will sustain some formal legal prejudice as a result of

the settlement," the Board should reject its objections. Waller v. Financial Corp. of Am., 823

F.2d 579, 583 (9 th Cir. 1987).

V. CONCERNED CITIZENS IS WILLING TO MODIFY THE JOINT STIPULATION TO
PROVIDE ASSURANCES THE NEPA PROCESS WILL ADDRESS NATURAL
DISASTERS AND AVIATION ACCIDENTS

The Commission's NEPA regulations require an EA to discuss "[t]he environmental

impacts of the proposed action." 10 C.F.R. § 51.30(a)(iii). Since'tsunamis, hurricanes, flooding,

and aviation accidents all pose threats of environmental harm associated with Pa'ina's proposed

irradiator, it is self-evident the Staff would have to address them in the EA for which the Joint

Stipulation provides. If it would allay Pa'ina's concerns the EA "may not discuss, or may
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inadequately discuss," these environmental contentions, Concerned Citizens has no objection to

modifying the Joint Stipulation to specifically require such discussion. Pa'ina's Objections at 6.2

VI. CONCERNED CITIZENS HAS NO OBJECTION TO A DEADLINE FOR
COMPLETING THE EA PROCESS

Pa'ina provides no basis for the Board to conclude that the Staff, which has ultimate

control over the NEPA process, would improperly delay the EA's completion. Concerned

Citizen, has no objection, however, to an express deadline and proposes February 19, 2007, the

date provided in the Staff's proposed schedule for publication of a finding of no significant

impact ("FONSI"), as the deadline to publish a FONSI or a notice of intent to prepare an

environmental impact statement ("EIS").

VII. THE JOINT STIPULATION IS IN THE PUBLIC INTEREST

By requiring preparation of an EA as part of the Staff's review of Pa'ina's proposed

irradiator, the Joint Stipulation would substantially advance the public interest. The goal of

NEPA review is not, as Pa'ina suggests, merely "to generate paperwork," but, rather, "to foster

excellent action." 40 C.F.R. § 1500.1(c). When Congress enacted NEPA, it intended to "insure

that environmental information is available to public officials and citizens before decisions a-e

made and before actions are taken." Id. § 1500.1(b). The Joint Stipulation fulfills this important

congressional mandate, fostering "better decisions" on Pa'ina's application "based on

understanding of environmental consequences." Id. § 1500.1(c); see also Robertson v. MethDw

Valley Citizens Council, 490 U.S. 332, 349 (1989) (compliance with NEPA necessary to "ensure

! Prior to filing the stipulation, Concerned Citizens had expressly offered to Pa'ina that
such language be included, belying Pa'ina's claim the stipulation was presented as "a fait
accompli." Id. at 7. On the contrary, during weeks of negotiations with Pa'ina, Concerned
Citizens had offered to modify the stipulation to provide assurances against unnecessary delay
and duplication of effort, to no avail.
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that important effects will not be overlooked or underestimated only to be discovered after

resources have been committed or the die otherwise cast").3 As State Senator Suzanne Chun

Oakland, who represents the communities that would be most affected by the proposed

irradiator, has urged, given the potentially "significant health, safety, and environmental risks to

the public," the Staff should prepare "a thorough environmental review of the proposed facility

pursuant to the National Environmental Policy Act." Exh. 1: 11/10/05 Letter from Sen. Chun

Oakland (available on ADAMS at ML053270069).

Pa'ina provides no basis for the Board to reach a different conclusion. The Staff's

proposed schedule, which, even without an EA, still allots six months to complete environmental

review of Pa'ina's proposal, disproves Pa'ina's bald assertion that, prior to invoking the

categorical exclusion for irradiators, the Staff had already "scrutinized" Pa'ina's application and

completed a process that "constituted the equivalent of an EA." Pa'ina's Objections at 7 n.6; see

also Staff's Proposed Hearing Schedule Without Stipulated Dismissal of Environmental

Contentions (filed April 20, 2006) (without EA, Staff environmental review to be completed

October 24, 2006). The EA would not, as Pa'ina claims, be "redundant." Pa'ina's Objections at

7n.6.

The Board should reject Pa'ina's attempts to conflate its self-interest with the interests of

the public as a whole. See Pa'ina's Objections at 9 (opposing Joint Stipulation because Pa'ina's

"interests will not be advanced thereby"). By fostering better decision-making, an EA would

advance the interests of all of Hawai'i's people. Pa'ina provides no evidence to support a

'The Joint Stipulation's provisions for public comment are particularly important to
effectuate "the paramount Congressional desire ... to ensure that an agency is cognizant of all the
environmental trade-offs that are implicit in a decision." California v. Block, 690 F.2d 753, 771
(9th Cir. 1982); see also id. at 770 ("NEPA's public comment procedures are at the heart of the
NEPA review process").
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contrary finding that any entity, much less the laundry list it provides, would be adversely

affected by the environmental review for which the Joint Stipulation provides. See id. at 8.

Finally, entry of the Joint Stipulation would further the policies underlying the

Commission's hearing regulations, which encourage "[t]he fair and reasonable settlement and

resolution of issues proposed for litigation." 10 C.F.R. § 2.338. Since the stipulation would

resolve: issues in which only the agency has a protected interest and would not otherwise cause

legal prejudice to Pa'ina, see supra Part IV, the Staff's conclusion it is both fair and reasonable

should carry the day.

VIII. CONCLUSION

For the foregoing reasons, Concerned Citizens respectfully asks the Board to enter the

Joint Stipulation.

Dated at Honolulu, Hawai'i, April 20, 2006.

Respectfully submitted,
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DAVID L. HENKrN
Earthjustice
223 South King Street, Suite 400
Honolulu, Hawai'i 96813
Tel. No.: (808) 599-2436
Fax No. (808) 521-6841
Email: dhenkin~earthjustice.org

8



fitntte of itl~a((

STATE CAPITOL
HONOLULU, HAWAII 96813

November 10, 2005

Dr. Niles J. Diaz, Chairman
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Re: Docket No. 030-36974

Dear Dr. Diaz:

I am the state Senator representing Sand Island, Kalihi, Liliha, Nuuanu, Pauoa, and
Puuriui on the island of Oahu. I recently learned that the U.S. Nuclear Regulatory
Commission is considering an application from Pa'ina Hawaii (Docket No. 030-36974)
for a license to possess Cobalt-60 for a nuclear irradiation facility to be built near the
Honolulu International Airport.

Inasmuch as a nuclear irradiation facility presents significant health, safety, and
environmental risk's to the public, I concur with the request by the Concerned Citizens of
Honolulu that the Commission conduct a thorough environmental review of the
proposed facility pursuant to the National Environmental Policy Act. I respectfully urge
that such a review be conducted before further action is taken on the construction of the
facility. Thank you for your attention to this matter.

Sincerely,'

Suzanne Chun Oakland
Senator, 13th District

cc: Mr. David Henkin, Concerned Citizens of Honolulu

v 2006-0416 LETTER(A).doc
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on April 20, 2006, a true and correct copy of the

foregoing document was duly served on the following via e-mail and first-class United States

mail, postage prepaid:

Fred Paul Benco
Suite 3409, Century Square
1188 Bishop Street
Honolulu, Hawai'i 96813
E-Mail: fpbenco~yahoo.com
Attorney for Pa'ina Hawaii, LLC

Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Attn: Rulemakings & Adjudications Staff
E-Mail: HEARINGDOCKET@nrc.gov

Margaret J. Bupp
U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop - 0-15 D21
Washington, DC 20555-0001
E-mail: mjb5@nrc.gov

Administrative Judge
Paul B. Abramson
Atomic Safety & Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-mail: pbagnrc.gov

Administrative Judge
Thomas S. Moore, Chair
Atomic Safety & Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: tsm2@nrc.gov

Administrative Judge
Anthony J. Baratta
Atomic Safety & Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: ajbS¢nrc.gov

Dated at Honolulu, Hawai'i, April 20, 2006.

DAVID L. HENKIN
Attorney for Intervenor
Concerned Citizens of Honolulu
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