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U. S. Nuclear Regulatory Commission
Volume: 11  Procurement ADM

NRC Acquisition of Supplies and Services
Directive 11.1

Policy

(11.1-01)
It is the policy of the U.S. Nuclear Regulatory Commission that the
NRC’s acquisition of supplies and services support the agency’s
mission; are planned, awarded, and administered efficiently and
effectively; and are accomplished in accordance with applicable
Federal statutes and procurement regulations. The primary
implementing regulations are the Federal Acquisition Regulation
(FAR) and the Nuclear Regulatory Commission Acquisition
Regulation (NRCAR).

Objectives

(11.1-02)

e Toprovide guidance to achieve the bestvalue for NRC’s acquisition
of supplies and services from commercial firms, nonprofit
organizations, universities, States, and other Federal agencies.
Interagency agreements with Department of Energy laboratories
are covered by Management Directive (MD) 11.7, “NRC
Procedures for Placement and Monitoring of Work With the U.S.
Department of Energy (DOE).” Agreements with other Federal
agencies are covered by MD 11.8,“NRC Procedures for Placement
and Monitoring of Work With Other Federal Agencies Other Than
DOE." (021)

o To provide for the promotion of full and open competition in agency
procurement actions. (022)

o Tosupport innovative ideas and procurement techniques to further
streamline procurement processes within the legislative
framework. (023)

Approved: July 23, 1996
(Revised: January 17, 2003) 1
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Directive 11.1

Organizational Responsibilities and
Delegations of Authority

(11.1-03)
Chairman
(031)

Approves contracts that the EDO has not been authorized to award
(contracts in which aggregate estimated costs are $3 million or more,
including base and option years). Copies of a formal request to the
Chairman for approval shall be submitted simultaneously to the
Commission.

Executive Director for Operations (EDO)

(032)

As Head of Agency (an authority that cannot be delegated), in
accordance with NRCAR 2002.100 and the Federal Acquisition
Regulation, approves and recommends to the Chairman for
approval requests for proposed contract actions as described above
in Section (031) of this directive. This delegation does not extend to
internal NRC requirements such as clearance levels and
Commission papers that specify higher levels of authority. (a)

Provides the Chairman with 5 workdays’ notice when a contract
previously approved by the Chairman is to be terminated. (b)

As the Audit Followup Official, provides oversightand direction to
ensure that recommendations of audit reports are appropriately
resolved. (c)

General Counsel, Office of the General

Counsel (OGC)
(033)

(0}

(o]

Reviews solicitation packages, unauthorized procurement actions,
and contracts for legal sufficiency, as requested by the contracting
officer (CO). (a)

Advisesthe source evaluation panel, the designating official,and/or
the CO, on an as-needed basis, during the acquisition process. (b)

Represents the agency when contract award actions are protested
by disappointed offerors, and coordinates the protest process with
the Division of Contracts (DC), Office of Administration (ADM),
and affected program offices. (c)

Approved: July 23, 1996
(Revised: January 17, 2003)
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Organizational Responsibilities and
Delegations of Authority

(11.1-03) (continued)

General Counsel, Office of the General

Counsel (OGC)
(033) (continued)

0o

Advises DC on significant procurement issues (e.g., major
acquisition planning, terminations, claimssuch as those based on
the Prompt Payment Act, debarment, suspension of payment,
conflict of interest, ethics, ratifications and agency protests). (d)

Represents the agency before the Energy Board of Contract
Appeals and the courts when contractors file claims under the
Contract Disputes Act and otherwise, and coordinates the handling
of those claimswith DC and affected program offices. (e)

Chief Information Officer (CIO)

(034)

Is responsible for the management and accountability for
information technology (IT) resources (a)

Establishes and ensures that appropriate agencywide IT resource
acquisition policies, plans, and procedures are in place to meet the
requirements of IT-related Federal statutes, regulations, and
policies. (b)

Provides guidance to NRC offices that are planning for DC to
procure IT resources. (C)

Provides support to NRC offices as requested in preparing the
statement of work for IT resource acquisitions. (d)

Assists NRC offices in evaluating IT procurements to ensure
consideration of access by individuals with disabilities in
accordance with Section 508 of the Rehabilitation Act. (e)

Approved: July 23, 1996
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Directive 11.1

Organizational Responsibilities and
Delegations of Authority

(11.1-03) (continued)

Inspector General (1G)

(035)

Isresponsible for the investigation of allegations of fraud within the
procurement process. (a)

Audits procurement processes and payments. (b)

Deputy Executive Director for
Management Services (DEDM)

(036)

As the Senior Procurement Executive for NRC, in accordance with
Executive Order 12931, oversees development of procurement
goals, guidelines, and innovation. (a)

As required, prescribes and publishes agency procurement policies,
regulations, and procedures. (b)

Establishes clear lines of contracting authority and
accountability. (c)

Concurs on a formal request for approval by the Chairman of a
contract inwhich the aggregate estimated cost is $3 million or more,
including base and option years. (d)

Approves, when appropriate, justifications for use of a noncompetitive
method of procurement for actions over $10 million. (e)

Evaluates and monitors the agency’s procurement system
performance. (f)

Establishes career education programs for procurement
professionals to ensure a highly qualified procurement work
force. (g)

Reviews agency procurement rules, reporting requirements,
contractual requirements, certification procedures, and other
administrative procedures over and above those required by statute
and, where practicable, replaces them with guiding principles that
encourage and reward innovation. (h)

Approved: July 23, 1996
(Revised: January 17, 2003)
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Organizational Responsibilities and

Delegations of Authority
(11.1-03) (continued)

Deputy Executive Director for

Management Services (DEDM)
(036) (continued)

e After consulting with the EDO, approves subcontract or
justification for award on a noncompetitive basis of a contract or
task order to an individual who was employed by the NRC within 2
years from the date of the Request for Procurement Action. (i)

e Reviews appeals of procurement decisions made in accordance
with the Office of Management and Budget (OMB) Circular A-76,
dated August4, 1983, and revised June 14, 1999, and its
supple(Jn)wental handbook dated April 1, 1996, revised June 14,
1999.

Director, Office of Administration (ADM)
(037)
e Develops policies and programs for contracting and procurement
servicesfor contractswith commercial firms, nonprofit organizations,
and universities, in coordination with affected program offices. (a)

e Issues request to office directors for advance procurement plans
(APPs) and APP updates, all of which are used to plan acquisition
streamlining and work assignments to ensure efficient and timely
awards. (b)

Director, Office of Human Resources (HR)
(038)
a In the event of an OMB Circular A-76 study (see Section 4.2.4 of

Handbook I1.1), verifiesthe number, grades, and kinds of positions
associated with the activities that may be contracted out. (a)

e Assists DC with implementation of the Acquisition Training and
Certification Program. (b)

Director, Office of Small Business and
Civil Rights (SBCR)
(039)
e Reviews all proposed procurements in the APP to make
recommendations for small business participation to the requesting
office. (a)

Approved: July 23, 1996
(Revised: January 17, 2003) 5



Volume 11, Procurement
NRC Acquisition of Supplies and Services

Directive 11.1

Organizational Responsibilitiesand
Delegations of Authority

(11.1-03) (continued)

Director, Office of Small Business and

Civil Rights (SBCR)
(039) (continued)

Office Directors
(0310)

Provides capability statements of small business vendors who may
be able to perform arequirement to D C and requesting offices. (b)

Reviews subcontract plans for adequacy of small business
participation. (c)

Produces an annual forecast of contract opportunities for small
businesses by coordinating with DC and office directors the
identification of requirements suitable for small business
participation. (d)

Reviews all requests for procurement action in accordance with
MD 114, “NRC Small Business Program,” and makes
recommendations for small business participation in the
procurement process to DC. (e)

Submits small business procurement goals to the Small Business
Administration (SBA) in collaboration with DC for each fiscal

year. (f)

Provides data in collaboration with DC regarding small business
procurement achievements to the SBA. (g)

Submit to the Director of ADM the annual office APP and any
updates in response to an APP call from the Director of ADM. (a)

Serve as designating officials (DOs) within their offices for
approval of requests for procurement actions and requisitions for
procurements of $2500 or more, certify accuracy of technical
information in a justification for other than full and open
competition or ratification actions, and provide approval if
appropriate. The responsibilities of the DO may not be redelegated

Approved: July 23, 1996
(Revised: January 17, 2003)
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Organizational Responsibilitiesand
Delegations of Authority

(11.1-03) (continued)

Office Directors
(0310) (continued)

below the level of division director or deputy division director for
actions valued at $25,000 or more unless approved by the Head of
Contracting Activity (Director of DC) (see Section (0312) of this
directive). (b)

Ensure that project officers (POSs) receive adequate training in
contract management skills consistent with agency guidelines. (c)

Ensure completion of comprehensive technical evaluations of
solicited and unsolicited proposals as requested by DC. (d)

Ensure, in consultation with the contract specialist and OGC, that
the proposed work does not create an organizational conflict of
interest. (e)

Ensure that POs and DOs carry out their responsibilities as
prescribed in Handbook 11.1. (f)

Regional Administrators

(0311)

(0]

Act within the scope of their authority as COs as delegated by the
Director of DC (ADM). These authorities include executing and
modifying delivery orders, financial assistance relationships and
interagency actions, purchase orders, and Government bills of
lading, and settling claims and terminations thereof. These
authorities may not be redelegated. (a)

Review and, when appropriate, ratify procurement actions valued
at $2500 or less in accordance with NRCAR 2001.602-3. (b)

Director, Division of Contracts

toarz) ™)

As Head of Contracting Activity, in accordance with NRCAR 2002.100,
develops and implements agencywide contracting policies and

Approved: July 23, 1996

(Revised: January 17,2003) 7
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D

irective 11.1

Organizational Responsibilities and
Delegations of Authority

(11.1-03) (continued)

Director, Division of Contracts
SODC ADM)

312) (contlnued)

procedures relating to NRC’s acquisition of supplies and services in
coordinationwith affected NRC offices, and ensures that assistance on
procurement matters is provided to NRC offices as needed. (a)

Executes and modifies contracts, financial assistance relationships,
and certain interagency actions. Submits a formal request
simultaneously to the Chairman and to the Commission for the
Chairman’s approval through the Director of ADM, the DEDM,
and the EDO for contracts in which the aggregate estimated costs
are $3 million or more, including base and option years. Settles
claims and terminations for convenience or default thereof (see
Section (031) of this directive). (b)

Selectsand appointsindividuals to serve as COs, sets limitations on
their authority, and terminates such appointments as delegated by
the Director of ADM. (c)

Delegates micropurchase authority to designated staff. (d)

Notifies the Audit Followup Official (EDO) of any disagreement
with the Office of the Inspector General concerning contract audit
recommendations before taking final action. (e)

Notifies the EDO a minimum of 5 workdays in advance of any
termination of a contract previously approved by the Chairman. (f)

Provides 10 working days’ notice to the Chairman of any unusual or
significant itemswhether or not they exceed the dollar limit of delegated
authority. In urgent and compelling situations, a shorter timeframe may
be allowed if the basis for the urgency is included in the notice. (g)

Ensures the implementation of Federal policy regarding the
performance of commercial activities in accordance with OMB
Circular A-76. (h)

Approved: July 23, 1996
(Revised: January 17, 2003)
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Organizational Responsibilities and
Delegations of Authority

(11.1-03) (continued)

Director, Division of Contracts

(DC, ADM)
(0312) (continued)

Ensures that procurement documents are accurate and complete. (i)

Reviews and, when appropriate, approves all ratifications of
unauthorized procurement actions greater than $2500, presented
by COs at headquarters and procurement personnel in the
regions. (j)

Reviews and approves, if appropriate, actions of $750,000 or
greater. (k)

Reviews all justifications for use of a noncompetitive method of
procurement for actions over $100,000, up to $10 million, and all
waivers of notices in Federal Business Opportunities (FedBizOpps)
on the basis of urgent and compelling need. (1)

Approves all proposed exceptions to the requirement to place a
notice in FedBizOpps made on the basis of unusual and compelling
urgency. (m)

Approves extensions to 5-year contracts as outlined in Section 11.7
of Handbook 11.1. (n)

Manages, with assistance from HR, the design, development, and
implementation of the Acquisition Training and Certification
Program. (o)

Director, Division of Accounting and Finance (DAF),
Office of the Chief Financial

Of*ficer (OCFO)
(0313)

(o]

Records obligations against those contracts that have been
approved by DC, ADM, and forwarded to DAF and reviews
documents for completeness and accuracy of accounting data (e.g.,
fiscal year, budget and reporting number, job code, and budget
object classification). (a)

Approved: July 23, 1996

(Revised: January 17,2003) 9
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Directive 11.1

Organizational Responsibilities and
Delegations of Authority
(11.1-03) (continued)

Director, Division of Accounting and Finance (DAF),
Office of the Chief Financial

Officer (OCFOg
(0313) (continued

Applicability
(11.1-04)

Handbook
(11.1-05)

References
(11.1-06)

o Maintains records of payments and outstanding unpaid contract
obligations and files of unpaid billings and provides reports to NRC
program officesand DC. (b)

The policy and guidance in this directive and handbook apply to all
NRC employees.

Handbook 11.1 contains explanations, guidelines, procedures, and
management controls for acquiring supplies and services. Information
regarding Department of Energy Laboratory Agreements may be
found in MD 11.7. Refer to MD 2.4 for assistance with the
requirements of IT acquisitions.

References made in this directive and handbook are listed below. This
list is not all-inclusive; other authorities may affect specific
procurement procedures not covered in detail in this material.

Anti-Dcficicney Act (31 U.S.C. 1341).
Atomic Energy Act of 1954,as amended (42 U.S.C. 2011et seq.).
Bribery/Fraud Status (18 U.S.C. passim).

Business Opportunity Development Reform Act of 1988
(Pub. L. 100-656).

10
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References
(11.1-06) (continued)

Buy American Act (41 U.S.C. 10).

Christian, G.L. and Associatesv. United States, 312 F, 2d 418, 1963.
Cibinic and Nash, Formation of Government Contracts 688-95.
Competition in Contracting Act of 1984 (CICA) (Pub. L. 98-369).
Contract Disputes Act of 1978(41 U.S.C. 601-613).

Davis-Bacon Act (40 U.S.C. 276a-7).

DC Instruction 91-05, “Duration of the Term of the Contract,” DC,
ADM, NRC.

Economy Act (31 U.S.C. 1535).

Energy Reorganization Act of 1974, as amended (42 U.S.C. 5801
et seq.).

Executive Order 12931, “Federal Procurement Reform,” October 13,
1994.

—13101, “Greening the Government Through Recycling, Waste
Prevention, and Acquisition,” September 14, 1998.

—13123, “Greening the Government Through Efficient Energy
Management,” June 13, 1999.

Federal Acquisition Reform Act (FARA) of 1996 (Pub. L. 104-106).
Federal Acquisition Regulation (FAR) (48 CFR Part 1).

Federal Acquisition Streamlining Act (FASA) of 1994 (Pub. L.
103-355).

Federal Activities Inventory Reform Act (FAIR) of 1998 (Pub. L. 105-270).
Federal Property and Administrative Services Act of 1949 (41 U.S.C. 253).
Federal Property Management Regulation (FPMR) (41 CFR 101-25.5).
Historically Underutilized Business Zone (HUBZone) Act of 1997

Approved: July 23, 1996
(Revised: January 17, 2003) 11
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References
(11.1-06) (continued)

Information Technology Management Reform Act (ITMRA) of 1996
(Pub. L. 104-106).

Inspector General Act (5 U.S.C. App. 5).

Memorandum from James Taylor, Executive Director for Operations,
to the Office Directors and Regional Administrators, “Improving
Procurement Lead Time,” August 17, 1993.

National Industrial Security Program Operating Manual, Document
5220.22m, Department of Defense, January 1995.

Nuclear Regulatory Commission Acquisition Regulation (NRCAR)
(48 CFR Part 20).

“Nuclear Regulatory Commission’sProcedures for the Use of the U.S.
Government Purchase Card.”

NRC Management Directives--
2.2, “Capital Planning and Investment Control.”
2.4, “Acquisition of Information Technology Resources.”

3.8, “Unclassified Contractor and Grantee Publications in the
NUREG Series.”

3.50, “Document Management.”

4.2, “Administrative Control of Funds.”

10.6, “Use of Consultants and Experts.”

10.159, “Differing Professional Views or Opinions.”
11.4,“NRC Small Business Program.”

11.6, “Financial Assistance Program.”

11.7, “NRC Procedures for Placement and Monitoring of Work
With the U.S. Department of Energy (DOE).”

11.8, “NRC Procedures for Placement and Monitoring of Work
With Other Federal Agencies Other Than DOE.”

12
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References
(11.1-06) (continued)

12.1,“NRC Facility Security Program.™
12.2, “NRC Classified Information Security Program.”
12.3, “NRC Personnel Security Program.”
13.1, “Property Management.”
Nuclear Waste Policy Act of 1982, as amended (42 U.S.C. 10101).

Office of Federal Procurement Policy Act (OFPPA), as amended
(Pub. L.93-400), May 16, 1989.

Office of Federal Procurement Policy, Office of Management and Budget,
Policy Letter 92-3, “Procurement Professionalism Program Policy-Training
for Contracting Personnel,” June 24,1992.

~+ Policy Letter 93-1, ““Management Oversight of Service Contracting,”
November 19,1993.

Office of Management and Budget, ‘A Guidc to Best Practices for Past
Performance,” May 1995.

-, Circular A-76, “Performance of Commercial Activities,” dated August 4,
1983, revised June 14,1999, and its Supplemental Handbook dated April 1,
1996, revised June 14, 1999.

- Circular A-94, “Discount Rates To Be Used in Evaluating
Time-Distributed Costs and Benefits,” October 29, 1992.

-, Circular A-120, “Guidelines for the Use of Advisory and Assistance
Services ," January 4, 1988.

Paperwork Reduction Act of 1980 (42 U.S.C. 3501 et seq.).
Privacy Act of 1974, as amended (5 U.S.C. 522a).
Procurement Integrity Act (41 U.S.C. 423).

Prompt Payment Act of 1982 (31 U.S.C.3901 et seq.).

Prompt Payment Rules, September 29, 1999 (5 CFR Part 1315).
Rehabilitation Act (29 U.S.C. 7942), Section 508.

Approved: July 23, 1996
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References
(11.1-06) (continued)

Restrictions on Former Officers, Employees, and Elected Officials of the
Executive and Legislative Branches (18 U.S.C. 207).

Small Business Act of 1958, as amended (Pub. L. 95-507).
Small Business Innovation Development Act of 1982 (15 U.S.C. 638).
Standards of Conduct (5 CFR Part 2635 et seq.).
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Part 1 Introduction

This handbook provides procedures and guidance for the NRC’s acquisition of supplies and
services from commercial firms, nonprofit organizations, universities, States, and other
Federal agencies. These supplies and servicesare acquired in awide range of administrative,
technical assistance, and research areas in support of NRC programs. NRC staff
responsibilities are designated for each step of the procurement process, and flowcharts are
provided as quick references to the process. Additional sources of information are given,
whenever appropriate, to help the reader successfully complete the step.

The Federal Acquisition Regulation (FAR) is the primary source referenced. It is available
through the Internet at http://www.arnet.govifar. The NRC Acquisition Regulation (NRCAR)
implements the FAR or supplements a parallel cite in the FAR. The NRCAR is available on
the Division of Contracts (DC) Internet homepage. In the event that a topic discussed in this
handbook appears to conflictwith the FAR or the NRCAR, the requirements of the NRCAR
and the FAR will prevail.

Understanding the procurement process and the need for teamwork between NRC staff from
different officeswill help ensure the timely, efficient, and successful procurement of goods and
services. The following is a brief overview of agency actions that lead to the successful
acquisition of a product or service and the orderly closeout of procurements.

In the budget planning phase of the contracting process, NRC offices outline objectives,
develop program plans to meet these objectives, define the resources, and estimate the funds
needed. After the Office of Management and Budget apportions those funds appropriated to
the NRC and the Director of the Division of Budget and Analysis, Office of the Chief Financial
Officer, allocates these funds to the individual allowance holders of each office through an
advice of allowancesand financial plan, the fundsdesignated for procurement actionsbecome
available. Funds for the procurement, at least equal to any planned minimum to be stated in
the contract, are normally certified on the request for procurement action (RFPA).

Each NRC office contributes to the process of timely commitment and obligation of funds
when a fiscal year advance procurement plan (APP) is developed and updated semiannually
and sent to DC through the Director of ADM. These APPs provide an overall view of all
procurement actions anticipated for the ensuing fiscal year, including intended actions for
ongoing commercial contracts and Department of Energy laboratory agreements, and
provides the submitting office a prospective of when funds need to be committed. The APP
also helps DC ensure timely awards by enabling an efficient distribution of procurement
actions to personnel (see Exhibit 1 of this handbook). DC and the requesting office should
communicate to further develop the APP. A contract specialist (CS) will be assigned to the
procurement at the time the office submits the annual APP, or when the procurement is first

Approved: July 23, 1996
(Revised: January 17, 2003) 1-1



Volume 11, Procurement
NRC Acquisition of Supplies and Services
Handbook 11.1 Part 1

brought to the attention of the contracting officer. The CSwill then contact the Project Officer
(PO) to discuss the procurement.

In the preparation of the RFPA, the active involvement of a source evaluation panel for
competitive procurements, or the PO for noncompetitive contracts, will ensure acomplete and
useful product that will include a complete statement of work, possible sources, evaluation
factors, and approvals. Thisinvolvementwill increase the efficiency of the acquisition process.
When DC receives a RFPA for a specific procurement (see NRC Form 400, which may be
accessed through the online forms icon), the appropriate PO and the responsible CS discuss
and mutually agree on the acquisition strategyforaparticular procurement request, if thisstep
has not been taken during earlier planning meetings. A copy of the RFPA is also forwarded to
the Office of Small Businessand Civil Rights for recommendations of small business sources.

For recurring contract needs, offices should submit RFPAs to DC sufficiently in advance to
allow for completion of the procurement process, adequate transitioning between the
incumbent and the successful contractor, and award of a contract before the scheduled
expiration of the current contract. Early award of a contract, before the required start date,
lessens the likelihood of disruptions in service and the need for noncompetitive extensions.
Attentive project management during the contract period also is important, including
oversight effortsthat can be mutually beneficial to the contractor and the agency by lessening
the possibility of costly performance problems.

Good management practice requires ongoing and and final evaluations of the contract effort,
including an assessment of the contractor’s performance for future reference and an
evaluation of NRC’s effort, through customer surveys and internal reviews, to determine if
improvements can be made in other procurcmcents.

Finally, a good overview of the NRC procurement program may be found on the Internet at
http://www.nrc.gov/NRC/contract. html, “Contracting with NRC.” A user may access
information about NRC’s approach to procurement, forecast of contract opportunities, the
solicitation mailing list and other Federal documents, acquisition regulations, and acquisition
materials.

DC also has developed an internal homepage where acquisition information, shopping and
market research, newsletters, and professional connections may be accessed. Its many links
provide easy accessto useful information such asthe Code of Federal Regulations and per diem
rates. It serves as a one-stop site for useful procurement-related information. It is located
through the NRC internal homepage site, Program Offices, ADM, Division of Contracts.

Approved: July 23, 1996
1-2 (Revised: January 17, 2003)



Volume 11, Procurement
NRC Acquisition of Supplies and Services
Handbook 11.1 Part 2

Part 2 Principles of Government
Contracting

2.1  Statutory and Regulatory References

The Federal Acquisition Regulation (FAR), originally effective in 1983, is the primary
regulation required for use by all Federal agenciesin their acquisition of supplies and services
with appropriated funds.

The Competitionin Contracting Act of 1984 (CICA) extensively changed the Federal Property
and Administrative Services Act of 1949, which is the procurement statute for NRC and most
civilian Federal agencies. The changes affected all solicitations issued after March 31, 1985.
The CICArequires the use of competitive procedures to obtain full and open competitionand
stringent restrictions limiting the use of noncompetitive procedures (other than full and open
competition).

On May 16, 1989, amendments to the Office of Federal Procurement Policy Act placed new
requirements and restrictions on Federal employees involved in the Federal commercial
procurement process. Specifically, the law defines the procurement process. It also places
prohibitions on Federal employees, private firms, and individuals against knowingly
discussing, offering, or accepting anything of value, includingjob offers, while participating in
the procurement process.

NRC promulgated the Nuclear Regulatory Commission Acquisition Regulation to implement
and supplement the Governmentwide FAR. This rule became effective on January 22,1993.
Ten years after CICA brought significant changes to procurement, the Federal Acquisition
Streamlining Act of 1994 significantly changed a number of laws affecting the procurement
process. It establishes a new category of micropurchases, sets the framework for a new,
simplifiedacquisition procedure, and promotes electronic commerce, establishes a procedure
for multiple awards from one solicitation, and promotes contracting for commercial items.
The Federal Acquisition Reform Act of 1996 affected the approach to areas of procurement,
including competition, purchase of commercial items, and certifications. The Information
Technology Management Reform Act of 1996 repealed the Brooks Act, assigned new
responsibilities to the Director of the Office of Management and Budget, and initiated new
approaches to purchasing information technology. In September 1997, FAR Part 15 was
revised to implement streamlining initiatives covering acquisition techniques, source
selection, and competitive range determinations.
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2.2 Contract Law

A contract is a relationship that exists when parties have reached a mutual agreement
concerning the rights and duties of each toward the other. A carefully prepared contract can
eliminate many problems that arise because of misunderstandings after the contract has been
signed. Loosely written requirements, ambiguous clauses, unreasonable performance
schedules, and inaccurate or faulty specificationsor requirements can create seriousproblems
for procurement and technical staff responsible for administering contracts and agency
programs.

The courts have taken the approach that individualswho enter into valid contracts are duly
bound to live up to their promises and are expected to make every effort to conform to their
contractual obligations.
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Part 3 Procurement Roles and
Responsibilities

3.1  Project Officer (PO)

The PO is an NRC employee, designated by the requesting office, who is familiar with the
contracting process as a result of training and experience. In some offices, the position is
designated as the “project manager.” Although these terms are interchangeable, “project
officer” is used in this handbook.

The PO has a variety of responsibilities during the procurement process and is authorized by
the contracting officer (CO) to accomplish specified contract administration functions. The
PO should complete the agency-sponsored acquisition training courses consistent with agency
guidelines and become familiar with any agency or office guidance on acquisition procedures.
As procurement officials, POs need to understand procurement procedures and take
responsibility for performing the PO’s duties. Completion of the Acquisition Training and
Certification Program ensures that POs can meet their responsibilities.

The duties discussed below are normally performed by the PO. Some duties, such as those
associated with procurement planning and the competitive process, including serving as the
source evaluation panel chair, may sometimes be performed by other individuals designated
within the requesting office. This is especially true if the PO is designated close to the date of
contract award. However, once the PO has been designated at contract award, the PO’s
contract administration duties must be formally reassigned through a request for procurement
action and subsequent contract modification.

3.1.1 Planning and Initiation Phase

From the time an NRC office decides that a contract should be placed to meet NRC’s needs
until the request for procurement action (RFPA) is sent to the Division of Contracts (DC),
Office of Administration (ADM), it is critical to have adequate planning and coordination
among staff. During this process, the PO, or the office representative, pending PO
designation-

1) Develops the advance procurement plan (APP) for office director approval (see
Exhibit 1) and obtains organizational approval, including budget approval for the
project.

) Conducts market research in conjunction with the contract specialist (CS) to determine
whether agency needs can be met by items or services available in the commercial
marketplace (see Section 6.5.5 of this handbook).
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Prepares a statement of work (SOW) for new projects and any necessary modificationsto

existing projects that change the scope of work and obtains organizational approval,

including budget approvalsforthe project. Also prepares any justification or background
information necessary to support the requirement.

Prepares docurnentation for information technology acquisitions in accordance with
regulations, office procedures, and Management Directive (MD) 2.4, “Acquisition of
Information Technology Resources.”

Prepares an independent Government cost estimate (NRC Form 554, which may be
accessed through the online forms icon) for any project, individual task order, or
modification estimated to be in excess of $100,000. For any project, individual task order,
or modification estimated to be $100,000 or less, the PO develops a cost estimate and
retains it in the technical files.

Develops a Government-furnished equipment (GFE) list with the NRC Property
Management Officer, Administrative Services Center (ASC), ADM.

Prepares NRC Form 187, “Security/Classification Requirements,” for the signature of

the office directoror designee for any work requiring a contractor’saccess to classified or
sensitive unclassified information or automatic data processing sensitive systems or

information. Refer to appropriate sections of MD 12.3, “NRC Personnel Security

Program,” for further information (e.g., Part 1(C),(D), and (E) of Handbook 12.3; also

see Section 5.6 of this handbook).

Obtains required approvals if using classified material for a project. In this regard, the
PO refers to the National Industrial Security Program Operating Manual, which
contains the U.S. Government policy on the protection of classified information at
industrial facilities, including contractors that use, process, or store classified
information in the performance of a contract with the Government.

Develops the RFPA (NRC Form 400, which may be accessed through the online forms
icon), including any supporting documentation, for submission to DC. For new
competitive procurements, the PO will include source evaluation criteria and source
evaluation panel (SEP) nominations.

Assiststhe CSin the development of a milestone schedule by providinginput to establish
completion dates for each aspect of the procurement process.

Evaluates responses to a sources sought notice, when used, and determines the
qualification of the organization(s) to perform the work (see Section 6.5.4 of this
handbook for more information on use of a sources sought notice).

Reviews, as the SEP chair or member, each proposal against the evaluation criteria
addressed in the solicitation; determines strengths and weaknesses, aswell as identifies
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any potential for organizational conflictof interest, after consultingwith the Office of the
General Counsel (OGC) and DC, as appropriate; documents evaluation results on the
individual evaluation worksheets and prepares a competitive range report (see Exhibit 2
of this handbook).

(13) Develops, for negotiation purposes and on the basis of the proposal evaluation, technical
questions or requests for clarification that address specific proposal weaknesses.

(14) Develops cost questions that address concerns regarding the proposed level of effort,
skill mix, travel, and equipment needed for the project.

(15) Prepares a final evaluation report, which includes the technical evaluation and
documentation (see Exhibit 3 of this handbook), and recommends a contractor for
award.

3.1.2 Performance Phase

During the performance phase, the PO functions as the primary point of contact with the
contractor on all technical project matters and provides technical direction to the contractor,
monitors costs, and inspects and accepts deliverabies. Specifically, the PO-

I (1) Ensures the contractor obtains badges for onsite personnel (see Section 5.7 of the
handbook).

) Reviews all contractor costs reported on the voucher against performance and the costs
reported in the monthly technical progress reports (often called monthly business letter
reports) and monthly financial statusreports, includingspending plans. The PO analyzes
and compares reported costs and spending plan updates against technical progress to-

o ensure that expenditures are reasonable and within scope for the level of technical
effort expended, including any travel reported during the period

o evaluate the impact of performance problems on cost and schedule, and recommend
additional funding or a reduction in the effort to stay within costs

o take aggressive action to avoid schedule slippages, overruns, and delays

e advise the CO of appropriate action in case of schedule slippage or funding
problems, including suspension or disallowance of payment for supplies and services
required under the contract or a stop-work order or termination of a project

o monitor and audit the use of GFE

3) Ensures that the contractor complies with the SOW. That is, the PO confirms that
delivery schedules are met, ensures that problems are addressed and solved
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(4)

(5)

(6)

(7)

expeditiously and that the contractor’s expenditures remain within the estimated cost,
and recommends modification(s) to the contract, as necessary.

Provides technical direction and guidance to the contractor at the time of award in
accordance with the delegation memorandum from the CO and Nuclear Regulatory
Commission Acquisition Regulation (NRCAR) 2052.215-71. Issues direction in writing
or confirms verbal direction and guidance to the contractor inwriting within 10 daysafter
verbal issuance and sends a copy of the confirmation to the CO for review and retention
in the official contract file retained by DC. A copy of the approved NRC Form 445,
“Request for Approval of Official Foreign Travel,” must be furnished to the CO.
Technical direction must be within the general SOW stated in the contract. Technical
direction includes-

o

direction to the contractor that shiftswork emphasis between areas of work or tasks,
authorizestravel unanticipated in the schedule, fillsin details, or utilizes alternative
services to accomplish the contractual SOW

advice and guidance to the contractor in the preparation of drawings, specifications,
or technical portions of the work description

review, and where required by the contract, approval of technical reports, drawings,
specifications, and technical information delivered by the contractor to the NRC

The PO does not have the authority to and may not issue any technical direction that-

o

constitutes an assignment of work outside the general scope of the contract or a
change as defined in the “Changes” clause of the contract

may create or authorize an obligation in excess of funds available

in anyway causes an increase or adecrease in the total estimated contract cost, fixed
fee, if any, or the time required for contract performance

changes any of the expressed terms, conditions, or specifications of the contract

terminates the contract, settles any claim or dispute arising under the contract, or
issues any unilateral directive whatsoever

Ensures that the CS is apprised of any substantive day-to-day discussions and that
technical meetings with the contractor are documented and a copy of the documentation
is provided to the CS for review and placement in the DC official contract file.

Monitors performance and costs in accordance with the contractor spending plan and
notifies the CO if there is a deviation in spending.

Provides interim evaluations of contractor performance during the contract (See
Section 11.2 of this handbook).
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(8) Immediately notifies the Division of Facilities and Security (DFS), ADM, via e-mail
whenever a contractor employee’s access to NRC facilities, to the NRC local area
network (LAN), and/or to information systems is no longer required and should be
terminated (see Sections 11.2.4 and 11.15of this handbook).

3.1.3  Work Completion and Closeout Phase
During the closeout of the contract, the PO—

(1) Approves final acceptance of the contractor’s deliverables/services for technical
sufficiency.

(2) Completes a final written evaluation of the contractor’s performance on the project.

(3) Ensuresthat interim and final technical reports and any other appropriate deliverables
are submitted as required by the contract and follows up to determine that the
documents have been entered (see MD 3.50, “Document Management”).

(4) Responds to DC closeout requests regarding property utilization and other contractual
matters under an assigned project.

(5) Advises DFS in writing when all work and services have been completed so that the
contractor employee’s access to NRC facilities, to the LAN, and/or to information
systems may be terminated (see Section 11.15 of this handbook).

3.2  Contracting Officer (CO)

The CO is an exclusive agent of NRC who enters into, administers, or terminates contracts,
ensuring that all applicable requirements of law, Executive orders, regulations, and other
procedures are met before the execution of any contract or any modification of an existing
contract. The Director of DC appoints COs, and these COs may bind the Government only to
the extent and term of their delegated authority. The CO—

(1) Ensuresperformance of all necessary actions for contracting effectively,complyingwith
the terms of the contract, and safeguarding the interests of the United States in its
contractual relationships.

(2) Requests and considers the advice of specialists in audit, law, engineering, science,
administration, transportation, and other fields, as appropriate.

(3) Reviews and analyzes APP information and RFPAs and provides feedback to officeson
appropriate procurement strategies and streamlining initiatives to ensure the acquisition
is achieved efficiently.
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(4) Reviews and concurs on each justification for other than full and open competition or
simplified acquisition sole-source determinations.

(5) Reviews list of individuals nominated by the designating official (DO) to serve as a
technical evaluator for concerns such as obvious conflict of interest.

(6) Determines the competitive range after consultation with the DO and a review of the
SEP’s competitive range report.

(7) Selects the successful offeror after reviewing the SEP’swritten analysis contained in the
final evaluation report (see Exhibit 3 of this handbook).

(8) When a claim by a contractor cannot be satisfied or settled by mutual agreement and a
decision on the claim is necessary, prepares a statement of the CO’s final decision.

(9) Approves ratification actions of $2500 or less.
(10) Ensures an orderly closeout of the contract.

(11) Makes determinations as to whether a termination of a contract for default or
convenience is In the Government’s best interest.

(12) Isresponsible for disposition and referral of suspected fraud and fraud allegations to the
Office of the Inspector General (OIG).

(13) Approves sole-source procurements up to $100,000.

(14) Performs other duties and responsibilities as may be prescribed by the FAR.

3.3 Contract Specialist (CS)

The CSis an administrative staffmember of the contract team responsible for the procedural
actions in the procurement process.

3.3.1 Planning and Initiation Phase

The CSwill coordinate with the requesting office staff to ensure a complete development of
the RFPA. Specifically, the CS—

(1) Assists the PO with the office acquisition plan.

2) Conducts market research in conjunction with the PO to determine if agency needs can
be met by items or servicesavailable inthe commercial market place (see Section 6.5.5 of
this handbook).
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(3) Withinputfromthe SEP andthe PO, develops arealistic milestone schedule to establish
completion dates for each aspect of the procurement process.

(4) Prepares the solicitation package.
(5) Acts asthe SEP secretary (see Section 5.10.6 of this handbook).

(6) Conducts cost and price analyses of offerors’ cost proposals with input from the PO and
SEP.

(7) Conducts negotiations with potential offerors and prepares correspondence and the
backup documentation for contract award, includingthe summary of negotiationsforthe
CO’ssignature.

(8) Ensures all requirements of the Federal Acquisition Regulation (FAR) (e.g., Defense
Contract Audit Agency, Department of Health and Human Services audits, equal
employment opportunity review, Small Business Administration approval, and NRC
Acquisition Regulation requirements such asproject approvals and coordinations) have
been met. Forwards a copy of all contract audit requests and contract audit reports to the
OlG.

(9) Preparesand provides the OGC with documentation in support of the agency’sposition
when a protest is lodged against an agency procurement action (e.g., specification,
solicitation, or evaluation protest issue).

(10) Prepares contract award documents for the CO’s signature.

3.3.2 Performance Phase
During this phase, the CS-

(1) Prepares and conducts post-award contractor orientation briefings.

(2) Prepares both unilateral (signed by CO only) and bilateral (signed by CO and
contractor) modifications initiated by the requesting office for the CO’s signature (see
Section 11.6 of this handbook).

(3) Obtains all necessary administrative approvals and clearances (e.g., justification for
other than full and open competition [see Exhibit 4 of this handbook]) related to the
performance of the contract administration functions identified herein.

(4) Prepares all required findings and determinations for the CO’s signature, as well as
findings of fact and decisions under the disputes clause.
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(6)

(7)

(8)

(9)
(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

Negotiates and recommends awards of task orders within the contract ceiling.

Reviews all contractor requests for payments and approves or suspends costs, or
recommends disallowance to the CO.

Reviews annual cost audits by contractors having cost reimbursement contracts in excess
of $500,000, as well as annual indirect rate audits performed on cost reimbursement
contracts. Provides a copy of all contract audit requests and contract audit reports to the
OIG.

Monitors the monthly technical progress (sometimes known as the monthly business
letter report) and financial reports, including spending plan update information and
contractor’s vouchers, and advises the CO of anticipated overruns and underruns of the
estimated cost on cost-type contracts.

Monitors the PO’s technical direction to ensure consistency with delegated authority.

Recommends to the CO for approval or disapproval contract actions such as those
concerning overtime, travel, and equipment.

Coordinates the procedures for control of Government property provided to contractors
with the NRC Property Management Officer, ASC, ADM, recommending action to be

taken in case of loss,damage, or destruction of Government property, aswell asdelay in
delivery or completion of performance under contracts.

Evaluates and advises the CO of the contractor’s progress toward delivery of required
contract items through a review of contractor progress reports, subcontracting plan
reports (SF 294, “Subcontracting Report for Individual Contracts,” and SF 295,
“Summary Subcontract Report”), correspondence, contact with the PO, conferences,
visits to the contractor’ssite, and so forth.

Ensures timely submission of reports required by clauses or provisions of the contract
other than the SOW.

Monitors subcontract plans to ensure the contractor’s compliance.

Monitors the contractor’s adherence to NRC’s conflict-of-interest requirements and
security regulations.

Recommends to the CO agency positions in response to contractor claims.

Advises the CO of situations that may indicate fraud.
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(18) Performs all required actions to deobligate excess funds after expiration of individual
task orders.

3.3.3  Work Completion and Closeout Phase

The CS performs all required actions to administratively close out contracts, including
reconciling costs, performing property utilization screening, and authorizing the deobligation
of excess funds. Within 90 days of contract expiration, the CS shall deobligate any excess funds
remaining in the contract and subsequently request the closeout and performance
documentation required by DC guidelines.

3.4  Procurement Specialist

A procurement specialist is an administrative staff member within DC or aregional official*
who performs all required actions to obtain a wide variety of supplies, services, materials, and
equipment through the use of simplified acquisitions not exceeding $100,000, Federal Supply
Schedules, and interagency agreements. Responsibilities for this person include but are not
limited to—

(1) Conducting market research to determine whether agency needs can be met by items or
services available in the commercial marketplace (see Section 6.5.50f this handbook).

(2) Preparing award and modification documents for the signature of the CO.

(3) Modifying simplified acquisitions and, when requested by the PO, assisting with
performance issues and preparing necessary procurement actions to ensure that
acquisitions support the agency needs.

(4) Coordinating the procedures for control of Government property with the NRC Property
Management Officer, ASC, ADM, and recommending action to be taken in case of loss,
damage, or destruction of Government property, as well as delay in delivery or
completion of performance.

(5) Advisingthe CO of situations that indicate fraud.

(6) Preparing terminations for convenience or default for review by the CO.

(7) Performing all required actions to administratively close out purchase orders and other
awards and orders.

*Aregional official who servesas procurement specialist actswithin the contracting officer authority as delegated
by the Director of DC.
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3.5  Designating Official (DO)

The DO is an NRC official who approves requests for procurement action within his or her
area of responsibility. The DO executes the technical certification required to justify using
other than full and open competitive procedures for proposed noncompetitive contract actions
and signs requisitions to indicate concurrence on a sole-source purchase. The DO appoints
representatives to serve on an SEP and monitors the SEP’s progress in developing the
solicitation package, which is approved jointly by the SEP and the CO. The DO (or his or her
designee) reviews the technical evaluation of offers received in response to the solicitationand
approves and submits to the CO reports that include a recommendation for the competitive
range and award.

3.6  Competition Advocate

The Competition Advocate challenges barriers to and promotes full and open competition of
the agency’s procurements and promotes the acquisition of commercial items. The
Competition Advocate’s approval is required for the Justification for Other Than Full and
Open Competition for actions over $100,000, all exceptionsto FedBizOpps notices made on
the basis of unusual and compelling urgency, and contracts expected to exceed 5 years. The
Competition Advocate is appointed by the Executive Director for Operations (EDQ). As of
the date of issuance of this handbook, the Competition Advocate is the Deputy Director of
ADM.

3.7  Advocate for Procurement Reform (APR)

The APR promotes innovative processes and procurement reforms to reduce procurement
lead times for acquisitions and to encourage that milestones are completed in a timely manner.
The APR is available to program offices for whatever assistance is needed in breaking down
barriers to the efficient completion of procurement requirements. The APR is a senior staff
member of DC appointed by the Director of ADM.

3.8  Task and Delivery Order Ombudsman

FAR 16.505(b)(4) implements 10 U.S.C. Section 2304c (d) and 41 U.S.C. Section 253j (d),
which require agencies to establish an ombudsman to hear complaints pertaining to issuance
of task and delivery orders on multiple award delivery order contracts and task order contracts.
The ombudsman ensures that dl of the contractors are afforded a fair opportunity to be
considered for task or delivery orders, when required. The ombudsman investigates the matter
and proposes or implements a solution if the complaint is warranted or explains the matter if
the complaint has no merit. The Task and Delivery Order Ombudsman at the NRC is the
Director of DC.
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Part 4 Acquisition Planning

Earlyplanning of the office’s procurement needs helps ensure timely awards. Central to sound
acquisition planning is the completion of an advance procurement plan (APP) for anticipated
procurement actions.

4.1 Purpose of Advance Procurement Plans

The officesare required to submittimely APPsto allow for an efficient procurement planning
process and efficient allocation and obligation of funds throughout the fiscal year. The format
of the APP includesa description of the work, approximate dollar value, type of procurement,
and target date for award (see Exhibit 10f this handbook). The Division of Contracts (DC),
Office of Administration, analyzes the APP information so that it may efficiently distribute
acquisitionsto procurement personnel, resulting in a more improved work flow and adecrease
in the time necessary to process contract requirements. Timely APP submissionalso enhances
financial management planning.

Through the office directors, APPs are submitted annually to DC and updated 6 months after
each annual submission. The APP identifies-

o projects that must be accomplished through commercial contracts, grants, cooperative
agreements, and interagency agreements

o task orders and planned modifications to commercial contracts, grants, cooperative
agreements, and interagency agreements

o Department of Energy projects

4.2 Ensure a Valid Need for Contracting When Developing
the APP

During development of the APP, the office should consider if there is a valid need for
contracting by considering the issues discussed in this section.

4.2.1  Duplication

The director of the requesting office is responsible for ensuring that a procurement does not
unnecessarily duplicate other NRCwork. A review of APPs among the technical staff and with
the procurement staff can often avoid duplicate efforts.

Approved: July 23, 1996
(Revised: January 17, 2003) 4- 1



Volume 11, Procurement
NRC Acquisition of Supplies and Services
Handbook 11.1 Part 4

42.2 Personal Services

Services that are designated “nonpersonal” may be acquired by procurement. However,
services rendered in the context of an employer-employee relationship, designated “personal
services,”will be obtained through the personnel appointment process, not by procurement.

The contracting officer (CO) will make a determination that servicesto be procured are not
personal, using the information supplied in response to the questions on the request for
procurement action (RFPA, NRC Form 400, which can be accessed through the online forms
icon). The CO, through the contract specialist (CS), also may ask a source evaluation panel
(SEP), project officer (PO), or legal counsel for their recommendations. In addition, certain
criteria for distinguishing personal from nonpcrsonal services appear in Federal Acquisition
Regulation (FAR) 37.104 and in Exhibit 5 of this handbook.

4.2.3  Inherently Governmental Functions

The procurement of services also is restricted to those services that are not inherently
governmental functions. The requesting office needs to carefully consider this restriction to
avoid delay in meeting a need that must be met by Government employees. The Office of
Federal Procurement Policy, in Policy Letter 92-1, defines an “inherently governmental
function” asone that is so intimately related to the public interest as to mandate performance
by Government employees. These functions include those activities that require either the
exercise of discretion in applying Government authority or the application of value judgments
in making decisionsforthe Government. The Federal Activities Inventory Reform Act of 1998
(Pub. L. 105-270) provides a process for identifying the functions of the Federal Government
that are not inherently governmental functions.

There are certain services and actions that, while generally not considered to be inherently
governmental functions, must be carefully considered. If these types of services are to be
procured, the requesting office should ensure that appropriate controls are placed in the
statement of work so that the contractor does not perform, even inadvertently, inherently
governmental functions. (See Exhibit 5 of this handbook for a list of inherently governmental
functions and those that must be carefully considered.)

4.2.4  Performance of Commercial Activities (OMB Circular A-76)

The Office of Management and Budget (OMB) Circular A-76, “Performance of Commercial
Activities,” dated August 4, 1983 (revised June 14, 1999), and its supplemental handbook
dated April 1, 1996 (revised June 14, 1999), establish Federal policy regarding the
performance of activities by contractorsversus Government employees. These documents set
forth the procedures for determining whether commercial activities should be performed
under contract with commercial sources or in-house using Government facilities and
personnel. OMB Circular A-76 requires, exceptfor national security activities, mission-critical
core activities, and temporary emergency requirements, a cost analysis and review of
commercial activities proposed to be contracted (see Exhibit 6 of this handbook for generic
and streamlined sample worksheets), unlesssuch activitiesare exempt from the purview of the
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circular. Inherently governmental functions cannot be contracted. (See Section 4.2.3 of this
part.) The managerial cost accounting and performance standards established in support of
the Chief Financial Officers Act of 1990,the Government Performance and Results Act, and
the Federal accounting standards are the bases of the cost and performance information
developed for cost comparisons required by the circular and handbook.

The Director of DC isthe official responsible for implementation of OMB Circular A-76 and
its handbook. The Office of Human Resources will verify personnel information provided for
Circular A-76 studies.

Commercial activities involving 10 or fewer full-time-equivalent employees (FTES) may be
designated as direct conversions to be contracted outwithout conducting cost comparisons if
fair and reasonable prices can be obtained from qualified commercial sources.

Whenever a procurement is being planned to perform the work of more than 10 NRC FTEs,
the requesting office should contact the CO as soon as possible to determine if the proposed
procurement should be subject to A-76 review. For any commercial activity where NRC
determines that a streamlined cost comparison study is warranted, the study will indicate
whether it is more cost-effective to retain the activity in-house. The requesting office
completes the in-house cost estimate, through a streamlined cost comparison study team
approved by the Competition Advocate (Deputy Director of ADM). The study team must
include a representative from the Office of the Chief Financial Officer. The streamlined cost
comparison formis sealed. The designated DC CO completes a market survey of four existing
contactsfor the same activity. The survey and in-house cost estimate are reviewed and certified
for adequacy and accuracyby an independent review officer designated by the Director of DC.
Subsequently, the CO performs a cost analysis to compare the in-house cost estimate for
performing the commercial activity versus the cost for performing the activity through
out-sourcing. After the A-76 review is completed, the Director of DC will make the final
decision, onthe basis of the cost comparison process, to contract out or to continue performing
the activity in-house. The Director of DC will also ensure that all affected parties receive
notice of the results of the cost study. Final decisions may be appealed to the Senior
Procurement Executive.

4.25  Equipment Lease or Purchase

For procurement of equipment normally available through both lease and purchase
acquisitions, the CO will determine, on a case-by-case basis, whether acquisition by lease,
purchase, or lease-to-purchase is more advantageous to the agency. The determination must
be supported by comparisons of costs of the various acquisition alternativesin accordance with
the guidance contained in FAR 7.4.

When requested by an agency, the General Services Administration (GSA) will assist in lease
or purchase decisions by providing such information as—

e pending price adjustments to Federal Supply Schedule contracts
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o recent or imminent technological developments
o new techniques

o industry or market trends
Agencies may request information from the following GSA offices:

o Center for Strategic Information Technology Analysis (also known as MKS), Washington,
DC 20405, for information on acquisition of information technology

e Office of Commodity Management (also known as FC), Washington, DC 20406, for
information on other types of equipment

4.2.6  Acquisition of Commercial Items or Services

To encourage the acquisition of commercial items and components, the FAR requires that
agencies conduct market research before issuance of a solicitation. The purpose of the market
research isto determine whether commercial items or nondevelopmental itemsor commercial
services are available that could meet the agency’srequirements (see FAR 2.101 and 10).

Commercial servicesinclude those offered and sold competitively in substantial quantities in
the commercial marketplace on the basis of established catalog or market prices for specific
tasks performed under standard commercial terms and conditions. Commercial servicesdo
not include servicesthat are sold on the basis of hourly rates without an established catalog or
market price for a specific service performed.

Requesting offices are encouraged to acquire commercial items, services, or
nondevelopmental itemswhen possible. Prime contractors and subcontractorsare required to
incorporate, to the maximum extent practicable, commercial items services, or
nondevelopmental items as components of items supplied to the agency.

Special simplified procedures can be used for the purchase of commercial property and
services in amounts greater than the simplified acquisition threshold but not greater than $5
million (see Section 10.4.6 of this handbook).

Requesting officesshould contact a DC CO as soon as possible after a need for a procurement
is identified. An approach for conducting market research will be developed with the CS.
Techniques for conducting market research may include any or all of the following:

o contacting knowledgeable individuals in Government and industry regarding market
capabilities to meet requirements

o reviewing the results of recent market research undertaken to meet similar or identical
requirements
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e publishingformal requests for information in appropriate technical or scientific journalsor
business publications

e querying Government databases that provide information relevant to agency acquisitions

e participating in interactive, online communication among industry, acquisition personnel,
and customers

e obtaining source lists of similar items from other contracting activities or agencies, trade
associations, or other sources

e reviewing catalogs and other generally available product literature published by
manufacturers, distributors, and dealers or available online

e conducting interchange meetings or holding presolicitation conferences to involve
potential offerors early in the acquisition process

If market research establishes that the agency’s need may be met by a commercial item or
service, the CO shall solicit and award any resultant contract in accordance with the policies
and procedures in FAR Part 12in conjunctionwith the policies and procedures for solicitation,
evaluation, and award prescribed in FAR Part 13, Simplified Acquisition Procedures, FAR
Part 14, Sealed Bid, or FAR Part 15, Contracting by Negotiation, as appropriate for the
particular acquisition.

Additional information regarding commercial procurements may be found in Section 10.4.6 of
this handbook.

4.3 APP Format

Although NRC offices may use their own formats as long as all the required information is
provided, Exhibit 1 provides two recommended formats for the annual submission of an APP.
DC developed the first format (Forms A and B). The completed APP will identify the project,
the estimated cost, the proposed procurement method, the name of the PO, the estimated date
for submission of a request for procurement action to DC, and the requested date for
implementation of action.

Offices must take into consideration the possible procurement administrative lead time
(PALT)when submitting RFPAsto DC. While the average processing times vary for different
types of procurements depending on complexity, extent of market research conducted, quality
and completeness of the procurement request, and other factors, the following timeframes
may be used for planning purposes:
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Estimated Dollar Value PALT
$2,500 or less (Purchase Card) 1-3 days
$25,000 or less (open market) 2-4 weeks
Over $25,000 through $100,000 (open market) 4-6 weeks
Governmentwide area contracts 1-2weeks
GSA schedule (without SOW) 1-2weeks
GSA schedule (with SOW) 2-6 weeks
Over $100,000
— Competitive 2-5 months
— Noncompetitive 8(a) set-aside 1-2months
— Other noncompetitive 3 months
— Interagency agreements 4-6 weeks
Task Orders 3-6 weeks
Contract/task order modifications 3-6 weeks

The requesting office should contact a DC CO to obtain additional guidance regarding lead
times required for an individual procurement because the time necessary for the award of a

contract varies. Factors that may influence the schedule include —

e dollar value of the action

e extent of market research conducted

e complexity of the procurement

adequacy of the request for procurement action package (e.g., all required documents
attached and appropriate approvals obtained)

existing DC workload

legal review

urgency of the requirement
receipt of audit

requirement for approvals (e.g., Chairman, Small Business Administration, equal
employment opportunity)

availability of an SEP

4-6
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Offices are encouraged to submit requirements as soon as a need and necessary funding are
identified. Urgent requirements should be discussed with the DC CO so that individual needs
may be taken into consideration in developing individual schedules.

D Cwill send a copy of the APP to the Office of Small Businessand Civil Rights (SBCR) to be
analyzedfor potential small businessprocurement opportunities. SBCRisavailable to assist in
identifying potential small women-owned and minority contractors to requesting offices
during the APP process. For additional information on the small business program, see
Management Directive 11.4.

4.4 Initial Contact With the Division of Contracts

As soon as a procurement need is identified, the requesting office is encouraged to solicit the
advice and assistance of a CO. The CO will assign a CS who will help in forming an effective
team consisting of procurement, legal, and technical staff to plan and carry out the

procurement.

The CS can help to ensure that the following key factors pertinent to the proposed acquisition
are considered early in the planning process:

(see Sections 5.2.2 and 5.3), full and open competition, sole source, interagency

I (1) acquisition strategy (e.g., 8(a) set-aside, HUBZone* set-aside, small business set-aside
agreements)

(2) measurable performance specifications, clear description of deliverables, quality
assurance surveillance plans, and incentives, whenever applicable

(3) schedules for the performance of work

(4) an in-house independent Government cost estimate (NRC Form 554, which may be
accessed through the online forms icon)

(5) availability of adequate funds

(6) procurement approvals and clearances (discussed in Part 5 of this handbook)
(7) security requirements (discussed in Section 5.6 of this handbook)
(8) discussion of potential conflict-of-interest concerns

(9) market research to determine whether agency needs can be met by items or service
available in the commercial marketplace (discussed in Section 6.5.5 of this handbook)

I *The Histnrically Underutilized Business Zone (HUBZone) Act of 1997 (15 U.S.C.631 note) created the HUBZone
Program (sometimes referred to as the “HUBZone Empowerment Contracting Program”).
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Part 5 Considerations and Approvals
Before Submitting a Request for
Procurement Action (RFPA)

5.1 Interaction With the Division of Contracts

After submitting the advance procurement plan (APP) to the Division of Contracts (DC),
Office of Administration (ADM), the requesting office prepares the RFPA (NRC Form 400,
which may be accessed through the online forms icon) for all procurements valued at $25,000
or more. The RFPA is forwarded to DC, at or before the time set forth in the APP. Before
initiatingthe RFPA, the requesting office isencouraged to contact the contracting officer (CO)
whowill assign a contract specialist (CS) to assist in defining the requirements in terms of work
to be performed and estimated cost.

At this point the CS, upon request, can meet with the requesting office to discuss —

o Statement of work (SOW)

o documentation and approvals that are required with the RFPA

competition, sole source, 8(a) set-aside, HUBZone* set-aside, small business set-aside
[see Sections 5.2.2 and 531, interagency agreements)

Io acquisition strategy (e.g., determining procurement method, such as full and open
e contract type
e proposal information and evaluation criteria
e suggestionsto streamline the procurement

o procurement milestone schedule, including a schedule for interviewing 8(a) firms or
I HUBZone firms, if appropriate

o conflict-of-interest concerns

Before initiating the RFPA, the requesting office should consider the use of in-house resources
or use of another agency’sresources (e.g., the agency’spersonnel facilities, equipment, or the

*The Historically Underutilized Business Zone (HUBZone) Act of 1997 (15 U SC 631 note) created the HUBZone
Program (sometimes referred to as the “HUBZone Empowerment Contracting Program”).
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agency’s contracts). Once it is decided that a RFPA is needed, the considerations discussed
below need to be assessed (see Flowchart 5-1 at the end of this part for an overview of these
considerations).

5.2

Competition Requirements

In planning for a procurement, the extent of competition must be evaluated by the requesting
office. If there are two or more known sources available to satisfy a requirement, a full and
open competition method normally must be used.

5.2.1

With

Limited Competition or Sole-Source Acquisitions
certain limited exceptions, the Competition in Contracting Act requires that COs

promote and provide for full and open competition in soliciting offers and awarding
Government contracts. Except for procurements using the simplified acquisition procedures,
all negotiated acquisitions must be conducted through competitive full and open procedures,
asrequired by Federal Acquisition Regulation (FAR) 6.101, unlesscompellingand convincing
reasons and/or circumstances determine other than full and open competition to bc in the best
interest of the Government (see Section 9.2af this handbook). The Government benefits from
competitive prices and from current contractors who exert their best effort to deliver
high-quality products and services. When noncompetitive acquisitions are determined
justifiable, all possible actions must be taken to avoid the need for subsequent or continuing
noncompetitive acquisitions, except for 8(a), HUBZone, and small business set-aside
contracts (see Section 5.2.2 and 5.2.3 of this part), which are encouraged by the FAR.

Procurementsusing other than full and open competition include those that limit competition
or those that are sole-source acquisitions (see Flowchart 5-2 at the end of this part for an
overview of considerations with regard to other than full and open competition).

5.2.1.1  Circumstances Permitting Other Than Full and Open Competition

Regulations (see FAR 6.302) permit other than full and open competition (limited
competition or sole-source acquisitions) under the following circumstances:

@)

()

Property or services are available from only one responsible source and no other type of
property or services will satisfy the agency’s needs. These circumstances include
follow-on contracts for production of major systems or specialized equipment when
competition would result in duplication of cost or unacceptable delays in fulfilling the
agency’sneeds and unsolicited research proposals demonstrating unique and innovative
concepts that do not resemble a pending competitive procurement. This type of
procurement is referred to as a “sole-source procurement.”

The requirement is of such an unusual and compelling urgency that the Government
would be seriously injured unlessthe agency is permitted to limit the number of sources.
The agency must still request offers from as many potential sources as practicable under
the circumstances.
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©)

(4)

©)

(6)

O

The agency must award to a particular source in order to maintain a facility or supplier in
case of a national emergency or to establish or maintain an essential engineering,
research, or development capability provided by an educational or other nonprofit
institution or a federally funded research and development center. Thisisalso a type of
sole-source procurement.

Procurement is required by the terms of an international agreement or treaty or by
written direction of a foreign government that is reimbursing the agency for the cost of
the procurement.

A statute expressly authorizes or requires procurement through another agency or from
a specified source or the agency needs a brand-name commercial item for authorized
resale.

Disclosure of the agency’sneeds would compromise national security unlessthe number
of sources is limited. The agency must request offers from as many potential sources asis
practicable under the circumstances.

The Executive Director for Operations (EDO) determines it is not in the public interest
to use competitive procedures and gives Congresswritten notice 30 days before award.
This authority cannot be delegated.

5212  Approvals of Other Than Full and Open Competition

Except under extreme circumstances (see next paragraph), a procurement for other than full
and open competition may not proceed until the rationale for doing so provided in a written
justification for other than full and open competition (JOFOC). The designating official (DO)
must provide the necessary data in a draft JOFOC submitted with the RFPA package that
supportsthe determination. The CSworkswith the Project Officer (PO)to finalizethe JOFOC
for review and approval by the authorities listed in this section once the PO and the CO certify
itasaccurate and complete. The COwill submitthe final JIOFOC to the appropriate approving
official(s). (See Exhibit 4 for various examples of a JOFOC.) Guidance regarding the format
I and content of a JOFOC may be found in FAR Part 6.303.

Under urgent circumstances, such as when it is necessary to obtain emergency supplies or
services, the CO may determine that awritten justification for procurements under the second
exception, unusual and compelling urgency, may be executed after award. However, a
documented verbal approval or an electronic mail approval must be obtained from the
Competition Advocate (Deputy Director of ADM) before proceedingwitha procurement that
is greater than $100,000.

The Competition Advocate challenges barriers to and promotes full and open competition of
the agency’s procurements and promotes the acquisition of commercial items.

All exceptions to the requirement to place a notice on the Federal Business Opportunities Web
site (FedBizOpps), made onthe basis of unusual and compelling urgency, shall be approved by
the Competition Advocate.

Approved: July 23, 1996
(Revised: January 17,2003) 5-3



Volume 11, Procurement
NRC Acquisition of Supplies and Services
Handbook 11.1Part5

For procurements of $2500 up to $100,000 when only one source or item is capable of fulfilling
the requirement and simplified acquisition procedures are used, a formal JOFOC is not

required. A determination from the requesting office in the form of a brief note must be

developed and either included on or attached to the requisition (NRC Form 30). The

determination must show or state that other sources or itemswere considered and provide the

reason why only one source or item is available or able to meet the requirement. By signing the
requisition, the DO concurs on the purchase. The CO signs the determination, indicating

approval of the purchase.

The approval section of the JOFOC, for procurements over $100,000 and up to $10 million,
shall cite Handbook 11.1,Part5, Section 5.2.1.2, in addition to FAR 6.304 (a)(l), (2) or (3), to
account for the different approving levels established by these agency procedures. The
JOFOC must be approved as follows:

Value Certified Agency Approving Authority

Over $100,000to Designating official

$10million Contracting officer
Head of Contracting Activity (Director of DC)
Competition Advocate (Deputy Director of ADM)

Over $10 million Designating official
Contracting officer o )
Head of Contracting Activity (Director of DC)
Competition Advocate (Deputy Director of ADM)
Senior Procurement Executive (Deputy
Executive Director for Management
Services)

Once the JOFOC has been approved, the procurement for other than full and open
competition proceeds as a normal negotiated acquisition (see Section 9.1 of this handbook).

5.2.1.3  Procedures for Limited Competition or Sole-Source Acquisitions

Offices should discuss procurements using other than full and open competition with D C staff
as early as possible during the acquisition planning stage, preferably before submitting the
RFPA (NRC Form 400) or requisition (NRC Form 30). These discussions may clarify a need
for other than full and open cornpetition, provide offices with the names of other sources, allow
proper scheduling of the procurement, and avoid delays that might otherwise occur if the CO
determines that a noncompetitive acquisition is not justified.

When other than full and open competition is contemplated for simplified acquisitions,
procedures stated in Section 5.2.1.2 should be followed. For acquisitions greater than
$100,000, a JOFOC should be prepared in draft and submitted with the RFPA. (See Exhibit 4
for various examples of a JOFOC.) Guidance regarding the format and content of a JOFOC
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| may be found in FAR 6.303. When the CO reviews a JOFOC, the CO will make one of the
following decisions based on the JOFOC and clarifications from the requesting office.

1)

3)

Other Than Full and Open Competition Is Not Justified; Proceed With Full and Open
Competition

If the CO determines that a sole-source procurement is not justified, the COwill discuss
the decision with the requesting office. If the decision remains firm, the RFPA will be
returned to the requesting office for development of a competitive procurement.

CO Agreement to Other Than Full and Open Competition

If the CO agrees that the proposed procurement should be awarded without full and
open competitionafter reviewinga draft JOFOC, the COwill immediately place anotice
of intentto contract on asole-source basis or a limited-source basis in FedBizOpps (also
see Section 9.2.1 of this handbook). FAR 5.203 requires that a notice of the contract
action be published in FedBizOpps at least 15 days before issuance of a solicitation and
that the agency allow at least 30 daysfrom the issuance date of the solicitation to receive
proposals/bids. Therefore, award may not occur earlier than 45 days after publication of
the requirement in FedBizOpps.

The FedBizOpps notice of intent to negotiate with one source should —

e provide detailed information on the scope of work or specificationsso that interested

parties may respond

o Invite interested sources to identify their ability to carry out the requirements

o include a statement explaining why NRC believes only one source is available, if

appropriate

The CO will respond to questions from potential offerors concerning the requirement
only during the 45-day response time. Responses to the FedBizOpps notice should be
reviewed upon receipt, when possible, rather than at the end of the 45-day period. The
CO may use personnel from the requesting office to aid the CO in evaluating the
responses. This topic is further discussed in Section 9.2.1 of this handbook.

Response to FedBizOpps Notice Results in Competitive Action

In the event responses to the FedBizOpps notice of intent to contract on a sole-source
basis indicate that there are two or more qualified parties that can meet the agency’s
need, the proposed procurement will be processed as a competitive action, as discussed
in Section 9.1 of this handbook.
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(4) Agreement to Sole-Source Acquisition Because of Unusual and Compelling
Circumstances

If the CO is satisfied that a sole-source acquisition is bona fide and determines that the
NRC’s need for the item or services is of unusual and compelling urgency, the CO may
foregothe requirement to place anotice in FedBizOpps describingthe procurement and
can waive approval of the JOFOC until after award (see Section 5.2.1.2 of this part).

If other than full and open competition is justified, a final justification is developed and
approved as discussed in Section 5.2.1.2 of this part.

5.2.2  Sole-Source Acquisitions Not Requiring a JOFOC (8(a) Set-Aside,
HUBZone 8(a) Set-Aside, HUBZone Sole Source)

Under Section 8(a) of the Small Business Act, certain small businesses are certified by the
Small Business Administration (SBA) as eligible to participate in the 8(a) program for small,
disadvantaged, minority-owned businesses (see FAR 19.000 and 19.801). The Historically
Underutilized Business Zone (HUBZone) Act of 1997 (15 U.S.C. 631 note) created the
HUBZone Program (sometimes referred to as the “HUBZone Empowerment Contracting
Program”).

The purpose of the HUBZone Program is to provide contracting opportunities for qualified

small business concerns located in historically underutilized business zones in an effort to

increase employment opportunities, investment, and economic development in those areas. A

sole-source contract may be awarded to a HUBZone contractor if only one HUBZone small

business can satisfy the requirement. The threshold for thistype of action isup to $3million ($5
million for manufacturing).

The NRC sets aside certain procurements, valued at $3 million or less, which are offered
noncompetitively to 8(a) firms under the 8(a) program. Procurements exceeding $3 million
require competition among 8(a) firms.

Contracting under the 8(a) program isa time-savingmethod that also contributesto the agency
achieving its small business goals mandated by SBA. Effective September 1999, NRC entered
into a Partnership Agreement with SBA to streamline 8(a) contracting procedures. SBA
delegated authority to the NRC to directly enter into 8(a) contracts, requiring no co-signature
from the SBA. This initiative reduces procurement acquisition lead time to an even greater
extent.

5.2.2.1  An8(a) Designation on the APP and the RFPA

The procurement should be identified early as an 8(a) procurement (if possible, as early as
when completing the APP form).

When preparing the RFPA, the requesting office should identify the requirement as an
8(a) procurement and may name one or more companies as the sources suggested to perform
the work. The Office of Small Business and Civil Rights (SBCR) can assist the program office
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in identifying potential 8(a) firms. If neither can identify a source, the CS sends an offering
letter to SBA identifyingthe requirement and requesting the name of a contractor. If a source
has been identified, the CS sends an offering letter to SBA that requests approval of the
contractor. In accordance with the MOU, if the CS does not receive approval within 5working
days, the CS may proceed with the procurement with no further delay.

5.2.3 Limited Competitions Not Requiring a JOFOC (HUBZone Small
Business Set-Aside (Competitive), Small Business Set-Aside)

A small business set-aside is an acquisition exclusively or partially reserved for the
participation of small business concerns pursuant to the Small Business Act. It restricts the
competition to small business concerns that qualify under the applicable standards. A total
set-aside restricts the entire procurement, whereas a partial set-aside restricts only a stated
portion of it. A HUBZone small business set-aside is reserved for HUBZone small businesses
if offersfrom at least two HUBZone small business firms are expected. The CO decides (with
input from SBCR) whether an acquisition should be set aside.

5.3 Small Business Preference Programs

The NRC negotiates small business procurement goals annually with SBA. In order to meet
these Federally mandated goals, the NRC is committed to include small businesses, small
disadvantaged businesses, women—owned small businesses, HUBZone small businesses,
veteran-owned small businesses, and service-disabled veteran-owned small businesses in
competitive acquisitions and schedule buys to the maximum extent possible. Information
regarding these programs may be found in the Federal Acquisition Regulation (FAR), Part
19.201, entitled “Small Business Programs-Policies,” and throughout the SBA.gov Web site.
NRC’s Office of Small Business and Civil Rights (SBCR) maintains a Web page with small
business information pertaining to the NRC. The Web page may be accessed through the
SBCR Program Office link on the NRC Web site.

5.4 Performance-Based Contracting

“Performance-based contracting” (PBC) is a method of acquisition in which all aspects of the
acquisition are structured around the purpose of the work to be performed rather than either
the manner by which it is to be done or broad and imprecise SOWs.

Effective May 2,2001, the FAR was changed to reflect that PBC (see FAR Subpart 37.6) is the
preferred method for acquiring services, including those acquired under supply contracts.
“Performance-based contracting” means structuring all aspects of an acquisition around the
purpose of the work to be performed with the contract requirements set forth in clear, specific,
and objective terms with measurable outcomes as opposed to either the manner by which the
work is to be performed to broad and imprecise SOWs.

PBC methods are intended to ensure that required performance is achieved and that total
payment is related to the degree to which services performed meet contract standards.
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Exceptions to using PBC include the following:

Architect-engineer services acquired in accordance with 40 U.S.C. 541-544 (see FAR
Part 36);

Construction (see FAR Part 36);
Utility services (see FAR Part 41); or

Servicesthat are incidental to supply purchases.

Performance-based contracts contain the following:

Requirements described in terms of results required rather than the methods of
performance of the work;

Measurable performance standards (i.e., terms of quality, timeliness, quantity, etc.) used
to assess work performance;

Quality assurance surveillance plans (see FAR 46.103(a) and FAR 46.401(a)), also known
as performance assessment plans;

Procedures for reductions of fee for cost-plus-fixed-fee contracts or for reductions to the
price of a fixed-price contract when services are not performed or do not meet contract
requirements (see FAR 46.407); and

Performance incentives, where appropriate.

Performance-based SOWSs should —

o

Define requirements in clear, concise language identifying specific work to be
accomplished in terms of “what” is to be the required output rather than either “how” the
work is to be accomplished or the number of hours to be provided.

Rely on the use of measurable performance standards, acceptance criteria, and financial
incentives in a competitive environment to encourage competitors to develop and institute
innovative and cost-effective methods of performing the work.

Other considerations for using PBC include the following:

(a)

Quality Assurance

In accordance with FAR 46.103 and FAR 46.401, quality assurance surveillance plans should
be prepared in conjunction with the preparation of the SOW. The plans, which require the
contractor to ensure that quality work is performed, should specify the following:

All work requiring surveillance by the Government (what)
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e The method of surveillance (how)

e The place or placeswhere the Government reserves the right to perform quality assurance
surveillance (where)

These plans should accomplish the following:

e Recognize the responsibility of the contractor (see FAR 46.105) to carry out its quality
assurance obligations

e Contain measurable inspection and acceptance criteria corresponding to the performance
standards in the SOW

e Focusonthe level of performance required by the SOW, rather than the methodology used
by the contractor to achieve that level of performance

Government contract quality assurance surveillance shall be performed when necessary to
determine that the supplies or services conform to contract requirements.

FAR 46.401 states that the program office receiving the service is responsible for prescribing
contract quality requirements for a quality assurance surveillance plan.

(b)  Incentives

To the maximum extent, performance incentives, either positive or negative or both, shall be
incorporated into the contract to encourage contractors to increase efficiency and maximize
performance (see FAR 16.4). These incentives should correspond to specific performance
standardsin the quality assurance surveillance plan and should be capable of being measured
objectively.

(c)  For IT services, FAR 39.104 prohibits the use of minimum experience or education
requirements for contractor personnel in solicitations for the acquisition of IT services unless
the contracting officer first determines that the needs of the agency cannot be metwithout such
a requirement or the needs of the agency require the use of a type of contract other than a
performance-based contract. The contractor will tell us how the work will be done and by
whom.

5.5 Contracts Between NRC and Former NRC Employees

NRC policy is to place only competitively awarded contracts with an individual who was
employed by the NRC within 2 years from the date of the RFPA. The policy also applies to the
noncompetitive award of contracts to organizations where former NRC employees have
dominant ownership interests in the organization, such as partners or majority stockholders;
the noncompetitive award of contracts to organizations where former NRC employees have
dominant management interests, such as principal officers, or where the organization is
predominantly staffed by former NRC employees; and the noncompetitive award of contracts,
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task orders, or other NRC work assignments where the particular assignment is to be
performed by designated former NRC employees, including principal investigators, key
personnel, and otherswho will perform more than a nominal amount of the work in question.

The following procurement actions are considered noncompetitive for the purposes of this
policy:

o contracts awarded noncompetitively under the SBA’s8(a) Program

o individual task orders if the former employee was not identified as “key personnel” in a
proposal that was evaluated under competitive procedures

o unsolicited proposals

e subcontracts that require review for the purpose of granting consent under NRC prime
contracts

The term “NRC employee” includes special Government employees performing services for
NRC as experts, advisors, consultants, or members of advisory committees, if—

*  The contract arises directly out of the individual’s activity as a special employee.
o The individual is in a position to influence the award of the contract.

o The contracting officer determines that another conflict of interest exists.

A justification explainingwhy it is in the best interest of the Government to contract with an
individual or firm described above in this section on a noncompetitive basis may be approved
by the Senior Procurement Executive after consulting with the EDO. This justification is in
addition to any justification and approvals that may be required by the FAR for use of other
than full and open competition.

Nothing in this policy statement relieves former employees from obligations prescribed by law.
For example, “Restrictions on Former Officers, Employees, and Elected Officials of the
Executive and Legislative Branches,” 18 U.S.C. 207, restricts officers and employees in the
following circumstances:

o Aformeremployee isforeverforeclosed from representing a party in a particular matter in
which the former employee participated personally and substantially as a Government
employee.

o A former employee isforeclosed for 2 years from representing a party when the particular
matter in question had been pending under his or her official responsibility.

o Aformersenior-level employeeisforeclosed for lyear from representing any party before
the department or agency in which he or she served regardless of his or her prior
involvement in the matter.
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Further, itisnot NRC policy to encourage offerors and contractors to propose current/former
NRC employees to perform work under NRC contracts.

5.6 Contracts Expected To Exceed Five Years

FAR 17.204(e) states that the total of the basic and option years shall not exceed 5years inthe
case of both servicesand supplies. Statutes applicable to various classesof contracts may place
additional restrictions on the length of contracts. Certain research and development contracts
and information technology (IT) contracts may exceed 5Syears. If it is known in advance that
the term of a contract is required in excess of the provisions in FAR 17.204(e), a written

|justification must be approved by the Competition Advocate (Deputy Director of ADM). (For
information regarding existing 5-year contracts requiring noncompetitive contract extensions,
see Section 11.7 of this handbook.) Interagency agreements are not subject to the 5-year
performance limitation.

5.7 Security Requirements

When preparing to submit the request for procurement action, the PO needs to consider
whether performance of the contract or subcontract may require contractor employees to
undergo personnel security screening for unescorted access to the NRC site or buildings;
access to sensitive I'T systems or information; unescorted access to nuclear power plants; or
access to unclassified safeguards information. In addition, the PO needs to consider whether
the performance of the contract may require the contractor’s facility to be cleared to use,
process, store, reproduce, transmit, or otherwise handle NRC classified information. The PO
may request guidance and assistance from the Division of Facilitiesand Security (DFS,ADM),
regarding the review of the security considerations for contractor personnel or facility
clearancesand from the Office of the Chief Information Officer for determining the sensitivity
of IT systemsand information.

If any type of clearance is needed for contract performance, the requesting office will forward
the original of NRC Form 187, “Security/Classification Requirements” (see Management
Directive [MD] 12.1, “NRC Facility Security Program”), to DC as part of its RFPA package.
This form provides the necessary classification or security specifications and furnishes the
basis for providing security and classificationrequirements to contractorswhowill have access
to Government or power reactor facilities, classified information, sensitive IT information,
power reactor accessor accessto safeguards information. DC forwards the NRC Form 187 and
a detailed SOW to the Director of DFS for approval.

The signed NRC Form 187 is included in the solicitation, as appropriate. However,
solicitationswill not be issued until DC has received an approved NRC Form 187, unless the
Director of DC approvesan exception to this policy. DFS approval of NRC Form 187 does not
constitute any security approval to begin work; it does, however, indicate the following:

e DFS anticipates no fundamental security or classification problems in the recommended
procurement action, on the basis of the information provided on NRC Form 187.
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o DFS agrees with the basic classification levels and guidance provided by the authorized
classifier of the requesting office.

The following types of clearances may be required:

e Site Access Facility Clearance

The requesting office should indicate on the RFPA package if contractor personnel will
require continuous accessto NRC buildingsduring the course of contract performance so
that DC Instruction 94-2, “Site Access Badge Requirements,” may be included in the
solicitation as a term and condition of the contract. Background screening of contractor
personnel may be necessary if access to NRC buildings is required on a continuous basis
(in excess of 30 or more days) or access otherwise requires an NRC photo identification
badge or keycard. Background screening also may be necessary if the contractor requires
unescorted access to a nuclear power facility in performance of the contract. Facility
security approval, which includes a foreign ownership control or influence determination,
is required if the contractor needs to store classified information at a facility.

Facility security approval isalso required when employees of the contractor require access
to classifiedinformation in connection with contract performance but do not use, store, or
possess classified information outside of NRC facilities. When contractor personnel
perform unclassifiedwork at NRC buildingsonly infrequently, accesswill be controlled by
the issuance of visitors’ badges.

NRC employees shall discourage contractor personnel from engaging in any marketing
and/or soliciting activitieswhile performing under an NRC contract. All instances of such
activity must be reported to the cognizant CO.

The contractor is responsible for ensuring that all its employees, including any
subcontractor employees and any subsequentnew employeeswho are assigned to perform
the work on site, are approved by the NRC for building access. All contractor personnel
whose contract duties require their presence on site require a distinctive badge furnished
by the NRC. The PO shall assist the contractor in obtaining the badges for the contractor
personnel. A contractor employee shall not have accessto NRC facilitiesuntil he or she is
approved by the Security Branch, Division of Facilities and Security (SB/DFS), first for
temporary access (based on a favorable adjudication of their security forms) and final
access (based on favorably adjudicated background checks by General Services
Administration (GSA)). In accordance with the procedures found in NRC MD 12.3, and
after notice of selection by the CO, the contractor representative will submit to the PO a
completed security forms packet, including the GSA 176, “Statement of Personal
History,” and fingerprint charts (FD 258) for each contractor personnel whose contract
duties will require their presence on site, as well as any officers of the firm who, for any
reason, may visit the work site(s) for an extended period of time. The PO shall review the
names to ensure that the list of people requested to receive onsite authorization are
limited to only those with a real need to be on site. On the basis of the PO’sreview, the
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o

GSA 176 and the fingerprint charts (FD 258) shall be provided to SB/DFS, which is
responsible for granting or denying temporary building access approval to an individual
upon its review of the information. Subsequently, the GSA may grant or deny permanent
building access approval on the basis of the results of its investigation and adjudication
guidelines. Timelyreceipt of properly completed security applications shall be included as
a contract requirement. Failure of the contractor to complywith this condition within the
10-workday period may be a basis for voiding the notice of selection. In that event, the
NRC may select another firm for award. An individualwill be subject to a reinvestigation
every 5 years.

IT Access Clearance

DFS operates a Government-sponsored personnel screening program for contractors
providing computer-related supplies or servicesto ensure that the contractor’semployees
are eligible for access to the agency’ssensitive IT systems and data.

The proposer/contractor must identify all individualsand propose the level of 1T approval
for each (see MD 12.3,“NRC Personnel Security Program”). The NRC requesting office
shall make the final determination of the level, if any, of IT approval required for all
individuals working under a contract.

Classified Information Clearance

When contract performance involves access to or development of classified information,
personnel and/or facility security requirements must be imposed on prospective NRC
contractors. The requesting office, with the assistance of DFS, must establish the
following:

o the level and type of classified information the contractor requires
o Wwhether reports, including interim and final documents, will be classified

o the restrictions that must be placed on the proposed dissemination of information
developed under the contract

o Whether the proposed contract should contain special classification or securityclauses

e Wwhether a contract awarded initially on a nonclassified basis may produce classified
results or become classified during the course of the contract

The contractor submits clearance forms as designated in MD 12.3to the PO. The PO will
forward the forms to DFS.

DFS naotifies the requesting office by letter of security facility approval and personnel access
authorizations. A copy of the security approval letter issent to the PO. The PO then notifiesthe
contractor astowhether the security facilityapproval hasbeen allowed or denied. DC provides
DFSwith a copy of the final contract and all modifications involvingclassified information or
security matters.
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5.8 Chairman Approval

The Chairman’s approval isrequired for all projects that exceed the EDO’sauthorized limitto
award (contracts inwhich aggregate estimated costs are $3 million or more, including base and
optionyears). The requestingoffice and DC jointly prepare a Chairman paper to be submitted
through the EDO to the Chairman for approval. The EDQ’s office will submit the paper
simultaneously to the Commission. A sample of the format for a Chairman paper may be found
in Exhibit 7.

5.9 Intraoffice and Interoffice Concurrences

There are intraoffice and interoffice concurrences that are required apart from and before the
initiation of the procurement process. Obtainingthese concurrences isthe responsibility of the
requesting office. These concurrences, discussed below, should be kept in the requesting
office’sfile.

5.9.1 Information Technology Acquisitions

IT resources are any equipment or interconnected system or subsystem of equipment used in
the automatic acquisition, storage, manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data by a Federal agency or under a
contract with a Federal agency, if the contract either requires use of such equipment or
requires a service performed or a product produced that makes significant use of such
equipment. IT resources include equipment, maintenance, software, services, support
services, systems, and related supplies. IT resources are classified as a special category
acquisition and subject to the requirements of the FAR. NRC policy guidance regarding TT
acquisitionsmay be found in MD 2.4. Certain preacquisition approvals need to be obtained in
accordance with MD 2.4 before procuring IT resources. These approvals are applicable to all
IT acquisitions, including those awarded for servicesor equipmentwhether procured through
simplified acquisitions, commercial contracts, blanket purchase agreements, or interagency
agreements. Certain IT acquisitions also require Capital Planning and Investment Control
(CPIC) related approvals specifically discussed in MD 2.2. The structured CPIC review
process helps ensure that projects have clear requirements, a sound business case justification,
and adequate planning for development and implementation in accordance with Federal
statutes and regulations.

IT resources also may be referred to as automatic data processing (ADP) resources and
Federal information processing (FIP) resources.

59.2 Coordination of Facility Use and Property

If NRC facilitieswill be used, the requesting office should contact the Facilities Branch, DFS,
before submitting the RFPA. If property will be procured or furnished under the proposed
procurement, the requesting office should coordinate the effort with the NRC Property
Management Officer, Administrative Services Center, ADM. Discussions are held to ensure
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that needed NRC facilities are available for onsite requirements and duplicate materials are
not purchased if already available within the agency.

5.9.3 Justification for Use of Task Order Contracts

If a task order contract is requested on the RFPA, the DO’s signature on the RFPA form
certifies that the need for atask order contract s justified. A justification for use of a task order
contract mustbe developed and maintained in the requesting office file. The justification must
indicate the basis for task order contracting and describe the specific circumstances that apply
from the following categories:

@ A combination of professional skills and highly specialized experience is needed and is
not available from the NRC staff.

(2) The work to be performed is for a one-time project or emergency that could not be
anticipated and staff are not available to complete the work within the desired
timeframe.

(3) Intentional duplication is necessary to draw upon independent, impartial expertise to
verify results previously obtained.

(4) Unique facilities are needed but are not available to NRC staff.

If itisdetermined after submittal of the RFPAthat atask order contractis preferred, itremains
the responsibility of the DO to ensure that ajustification isdeveloped and maintained onfilein
the requesting office.

Before completing a RFPA for any individual task order to be issued under a task order
contract, the DO shall ensure that the use of a contractor rather than an NRC employee is
necessary and consistent with the justification developed for the basic contract. The DO’s
signature certifies that thejustification for use of a task order contractthat was prepared for the
basic contract has been reviewed and that acquiring contractor support for the task is
consistent with the justification. As indicated in the instructions for NRC Form 400,
justifications must be retained in the requiring office files.

5.10 Considerations of Year-End Procurement Actions

The following restrictions apply to procurement actions in the last quarter of the fiscal year:

(1) Funds must not be obligated for requirements-type or task order contracts in excess of
anticipated needs except for minimum guarantees.

() Funds for letter contracts must not be obligated in excess of the amount expected to be
used during the period before award of the complete contract; nor must letter contracts
be used to obligate funds that would otherwise lapse.
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(3) Funds obligated to cover unpriced items, such as changes, spare parts, and data, must not
be in excessof the current cost estimate for those items. Additional obligations in excess
of the original procurement cost must be fully justified.

(4) Any new work requested under a contract must be fullyjustified for other than full and
open competition. It cannot be included In the contract simply to exhaust available

funding.

(5) Contracts must not be awarded to avoid the lapse of funds if prices are unreasonable.

5.11 Use of a Source Selection Process and a Source
Evaluation Panel (SEP) for Negotiated Procurements

Source selection is the process of selecting a contractor through competitive negotiation. The
objective of source selection is to select the proposal that represents the best value. Source
selection procedures are designed to-

o maximize competition
o minimize the complexity of the solicitation, evaluation, and selection process

o ensure the impartial and comprehensive evaluation of proposals

o ensure selection of the source whose proposal is most advantageous and realistic and
whose performance is expected to best meet stated requirements

The proper conduct of a competitive negotiation involves the collective judgments and
cooperative efforts of technical, contracting, and other management personnel. Recognizing
the value of cooperative effort, the NRC requires an SEP for all competitive procurements
over the simplified acquisition threshold. The source selection authority is the CO. The DO
(office director or designee) initiating the procurement designates SEP members by
memorandum. The names of the designees are included in the RFPA package. The CO
reviews the list of individualsfor concerns such as obvious conflict of interest. The SEP works
with the CS in the development of the solicitation package, the evaluation of proposals
received in response to the solicitation, and the development of a recommendation for the
award of the procurement. Anoverview of SEP activities may be found in Flowchart 5-3at the

end of this part.

5.11.1 Source Selection Processes and Techniques: Best Value Continuumand
Oral Presentations

There are several source selection techniques that may be used fora competitive procurement.

5.11.1.1 Best Value Continuum

An agency can obtain best value in negotiated acquisitionsby using any one oracombination of
source selection approaches. In different types of acquisitions, the relative importance of cost
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or price may vary. For example, in acquisitionswhere the requirement is clearly definable and
the risk of unsuccessful contract performance is minimal, cost or price may play a dominant
role in source selection. The less definitive the requirement, or the greater the performance
risk, then technical or past-performance considerations may play a more dominant role in
source selection.

5.11.1.1.1 Tradeoff Source Selection Process

A tradeoff process is a competitive negotiation process in which the Government evaluates
both price and nonprice factors and awards the contract to the offeror proposing the
combination of factors that offers the best value to the Government. This process is
appropriate when it is in the best interest of the Government to consider award to other than
the lowest price offeroror the highest technically rated offeror. In making the award decision
under this process, the Government makes a tradeoff analysis of the proposals among cost or
price and noncost factors ascertaining which offers the best overall value. Previously, this
process was described asthe best value process. (See Sections6.8and 9.1.11of thishandbook
for more information on tradeoff source selection.)

5.11.1.1.2 Lowest Price, Technically Acceptable Source Selection Process

The lowest price, technically acceptable source selection process is appropriate when best
value isexpected to result from selection of the technicallyacceptable proposal with the lowest
evaluated price. Tradeoffsare not permitted. Proposals are evaluated for acceptability but not
ranked using the noncost/nonprice factors.

5.11.1.2 Oral Presentations

An agency may request that all offerors make oral presentations, which may substitute for, or
augment, written information. Using oral presentations as a substitute for portions of a
proposal can be effective in streamlining the source selectionprocess. An oral presentation isa
presentation by the offeror that demonstrates its capability to perform a proposed contract.

The most common use of oral presentations is to present a summary of the methods the offeror

will use to perform the contract followed by questions and answers or a solution of a sample

task. The advantage of the oral presentation is that it permits the agency evaluators to speak
directly with the key personnel who will perform the contract if it is awarded to the offeror.

Written documentation is usually limited to certifications, representations, and a signed offer

sheet.

When oral presentations are required, the solicitation shall provide offerors with sufficient
information to prepare them. Oral presentations also are discussed in Section 6.8.5 of this
handbook.

5.11.2 Membership of an SEP

An SEP includes at least one or more technical members and a CS. The technical members
evaluate technical proposals using weighted evaluation criteria. One of these technical
members also serves as the SEP chairperson. The chairperson should be a technical expert in
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the area of the supplies or services being procured, and should be a senior official, normally at
the GG-15 level, who has authority to ensure that the SEP promptly conducts the required
evaluation and submitsits report. Furthermore, the SEP chairperson should be a branch chief
if the procurement represents a major resource commitment ($1million or more annually) or
if the SEP technical membership includes senior staff from more than one office or major
componentwithin an office. The CS servesasthe SEP secretary and negotiatesthe contracton
behalf of the CO.

Except in unusual cases, the SEP generally should not exceed five members, including the
chairperson, when conducting major or consolidated procurements. However, with
procurement streamlining efforts, a limit of one to two technical members isencouraged. If a
larger technical membership is required, the SEP should include, where practicable, one
member employed outside the office for which the acquisition is being undertaken and one
member within the requiring office who has a key technical assignment on the project. There
are anumber of variables to consider when determining the number of SEP members, such as
complexity and dollarvalue, for a particular type of procurement. The requesting office should
consult with a DC CO if guidance is needed in this area.

Because SEP members must declare any financial or other relationships that may create a
conflict of interest with their SEP duties, an SEP certification statement (see Exhibit 8 of this
handbook) isincluded with the SEP memorandum of designation. The certification statement,
which is signed by each panel member, addresses such issuesas nondisclosure of information,
stock ownership, and former employment.

The chairperson may obtain the servicesof advisorsfrom the Office of the General Counsel or
the Office of the Chief Financial Officer, an expert from another Federal agency, or another
source, to assist the SEP asnecessary. The CO governsthe extent of the advisor’s participation
inthe SEF. Although these advisorsare not SEP members, the potential for conflict of interest
must be carefully evaluated. All advisors must declare any financial or other relationships that
may create conflicts of interest with their SEP duties. An SEP certification statement is
included with the SEP memorandum of designation for this purpose.

5.11.3 Conduct of an SEP

Each SEP member must be able to devote the time and effort necessary to ensure successful
conduct of SEP activities and the timely submission of high-quality products. If this total
commitment is impossible, the DO should replace the SEP member with an individual able to
devote the requisite time to this responsibility. The DO makes changes in membership by
memorandum only after consultation with the CO.

Full discussion is encouraged on all matters considered by the SEP. If differences of opinion
cannot be resolved, SEP reports will state the issue, reflect the majority opinion, and include
the reasons for any dissenting view.
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5.11.4 Responsibilities of an SEP

The CS prepares the request for proposals (RFPs) with assistance from the SEP. Some
elements of the RFP, such asan initial draft of the SOW (see Section 6.1 of this handbook), are
prepared by the staff of the requiring office before the SEP is established. Familiaritywith the
SOW is vital to the role of SEP members and the SOW should be attached to their
memorandum of designation. Duties of SEP members include-

participating in the development of evaluation criteria

finalizing the SOW at initial meeting

suggesting a list of firms (a source list) to be invited to submit proposals
developing a milestone schedule (see Section 7.3.1 of this handbook)
participating in any preproposal conference

evaluating the offerors using the weighted evaluation criteria established in the RFP
package (only technical members of the SEP will score the proposals, see Section 9.1.3 of
this handbook)

preparing the competitive range report and the final evaluation report (see Exhibits 9and
3 of this handbook, respectively)

assisting the CS in the negotiation of the contract, as necessary
assisting the CO and the CS in any debriefing of the unsuccessful offerors
assisting with response to protest(s)

5115 Responsibilities of the SEP Chairperson
The SEP chairperson-

ensures that all SEP membersreview guidelines regarding SEP functions
designates tasks among members according to their background and experience

ensures the effective preparation of all SEP reports and documents and the effective
conduct of the SEP’s activities in support of the overall procurement

resolves all SEP procedural matters

ensures prompt preparation of the SEP’scompetitive range report and the final evaluation
report

transmits, with the final evaluation report, a consolidated list of all persons having access to
the source selection material reviewed or generated by the panel (e.g., proposals, the
competitive range report, and the final evaluation report)
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5.11.6 Responsibilities of the SEP Secretary
The CS acts as the SEP secretary. In the role of SEP secretary, the CS--

e reviews the SEP certification statement (see Exhibit 8 of this handbook) with SEP
members. If there isan actual or potential conflictof interest, the views of the Office of the
General Counsel may be solicited

e maintains the milestone schedules for the procurement

e provides procurement advice to other panel members

e obtainsand distributes documents such as applicable procedures policies and instructions,
to SEP members and advisors

e controls access to SEP work areas, SEP proceedings and data

e arranges for the preparation, reproduction, control, and distribution of all materials
relating to the activity of the SEP (These materials include lists of firms to be invited to
submit proposals, evaluation criteria, the RFP, records of preproposal conference
proceedings, and meeting notes on significantissues. Access to documents by anyone other
than procurement officials is not acceptable.)

e prepares and distributes agendas for SEP meetings and records substantive issues
discussed

e follows up on action items assigned to SEP members to ensure that the SEP schedule is
maintained

e maintains official SEP records
e schedules and organizes negotiation sessionswith offerors in the competitive range
e schedules and conducts debriefings of unsuccessful offerors

e arranges for and conducts any site visits with offerors
5.11.7 Procurement Integrity: Access to Information/Release of Information

Both current and former Federal employeeswho have had accessto procurement information
are responsible for protecting it from disclosure. The Federal Acquisition Reform Act of 1996
amended the Procurement Integrity Act to expand the breadth of procurement information
under competitive procurements that must be protected from disclosure before award of the
contract. The information to be restricted from disclosure now includes source selection
information as well as bid and proposal information.

The requirement for procurement integrity certifications previously imposed on POs and COs
has been lifted. Although procurement integrity certification requirements have changed, SEP
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member certification requirements have not. This certification is an internal NRC

requirement from each individual appointed to the SEP and from each individual identified as

a technical advisor. Each SEP member is required to complete a certification statement. The
SEP certification statement advises each member of requirements and restrictions dealing

with proprietary and source selection information (see Exhibit 8 of this handbook). It advises
members of their responsibility to protect bid and proposal and source selection information

during the SEP process. SEP members must declare any financial or other relationships that

may create conflict of interest with their SEP duties.

NRC managers responsible for programs or projects to be awarded through the competitive
procurement process may request and have access to information concerning proposed
changestothe SOW, proposed schedule changes, and the probable cost effect of these changes
to the SOW and/or schedule.

Information concerning an acquisition in process must not be released outside the agency
before solicitation except for-

(1) Ppresolicitation notices (FAR 14.205-4(c) or 36.302)
2) estimates of long-range acquisition requirements (FAR 5.404)
I (3) Publicnotices (FAR 5.201)

(4) “The Forecast of Contract Opportunities” issued by the NRC SBCR

Any discussion of the procurement is strictly limited to the SEP and other procurement
officials associated with the acquisition. The SEP certification statement explains
requirements and restrictions dealing with proprietary and source selection information.

5.11.7.1 Fraud Prevention and Reporting

Fraud in the procurement process is prohibited by criminal statutes and administrative
regulation. The Inspector General Act vests the NRC Inspector General (1G) with
responsibility for prevention and detection of fraud and abuse in agency programs and
operations. Investigation of suspected fraud in procurement iswithin the exclusive authority of
the IG. Allegations of fraud in procurement are to be reported to the Office of the IG inwriting
or via the “hotline” by calling 1-800-233-3497.
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Flowchart 5—1 Considerations/Approvals Before Submitting a Request for Procurement
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Flowchart 5—1 (Continued)
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Flowchart 5—2 Procurements Using Other Than Full and Open Competition
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Flowchart 5—3 Use of Source Evaluation Panel (SEP) for Competitive Negotiated
Procurements
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Flowchart 5—-3 (Continued)
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Part 6 Development of the Request for
Procurement Action (RFPA)

The requesting office prepares the RFPA (NRC Form 400, which may be accessed through the
online forms icon InForms) and submits it to the Division of Contracts (DC), Office of
Administration (ADM). The RFPA package includes a number of components such as the
statement of work, the independent Government cost estimate, procurement approvals,
funding, suggested sources, a list of source evaluation panel (SEP) nominations and
procurement officials, and suggested evaluation criteria. A draft justification for other than
full and open competition (JOFOC) should be attached, if appropriate (see Sections5.2.1.3,
5.4, and 5.5 of this handbook). These components are discussed below. An overview of the
RFPA package may be found in Flowchart 6-1 at the end of this part. (For information related
to preparing a package for a simplified acquisition, see Section 10.4 of this handbook.)

6.1 Statement of Work (SOW)

The SOW is the portion of the RFPA that describes the overall technical requirements and
provides prospective contractors with the essential information needed to prepare proposals.
It describes introductory and background material, the tasks to be performed, the items or
equipment to be acquired, the criteria NRC will use to determine that the requirements of the
SOW have been met, and the technical and management data to be delivered under the
contract. A performance-based SOW is required unless otherwise justified. A
performance-based SOW emphasizes the purpose of the work to be performed with the
contract requirements set forth in clear, specific, and objective terms with measurable
outcomes as opposed to either how the work is to be performed or broad and imprecise
statements of work. This approach ensures that the required performance isachieved and that
total payment is related to the degree to which services performed meet contract standards
(see Section 54). Performance-based contracting is @ method of acquisition based on
performance specification and is the preferred method for acquiring services, for example,
maintenance; advisory and assistance services; operation of Government-owned equipment,
facilities,and systems;communication services;and research and development. If arequesting
office determines that a performance-based contract is not appropriate for performance of a
specific service, a written rationale should be provided to DC by the requesting office.

The SOW may contain discussions of technical problems and technical guidelines. It also
should include research references, related information, and other datathat in the judgment of
the requiring office will assist offerors in preparing technical proposals. When issued in a
solicitation, the information presented in the SOW may affect the number of qualified
prospective contractors willing and able to respond. If the SOW is not sufficiently definitive,
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some prospective contractors may not submit a proposal either because of uncertainty about
the risks involved or because they do not understand if the requirements relate to their
capabilities. If the SOW is too restrictive, contractors who are actually qualified may not
respond.

The clarity and definition of requirements presented in a properly drafted SOW will usually
result in the submission of a well-conceived proposal, reduce the time and cost of proposal
preparation, and facilitate agency evaluation of proposals. Failure to specify exactly what the
requiring office desires may encourage offerors to build in inflated cost contingencies or to
underestimate costs. The SOW should be described in terms of functional or performance
characteristics and establish the contractor and Government responsibilities.

After a contract has been awarded, the requirements set forth in the SOW constitute the
definitive standard for measuring the contractor’s performance. The SOW serves as the
foundation of every contract. All other elements of a contract evolve around it, are affected by
it, or are dependent on it. Problems during contract performance are often traceable to the
approach, terminology, and content of the SOW. Regardless of other communication between
the agency and the contractor as the work progresses, the parties must look to the language of
the SOW as the final determinant of scope, responsibilities, and obligations.

The type of contract negotiated also relates to the requirements of the SOW (see Part 8 of this
handbook for a description of contract types). Generally, if the requiring office describes the
technical requirements of the proposed work in detail and has an adequate understanding of
time and cost factors, a fixed-price type of contract may be feasible. On the other hand, if the
performance, time, and cost factors are uncertain, a cost-reimbursement type of contract may
be the only alternative.

6.1.1 Elements of the SOW
6.1.1.1 Background

This section of the SOW should include a brief statement of the purpose of the work and
discussions of pertinent work previously accomplished, technical problems, and expected
results. It also should provide explanations or constraints necessary to understand the
requirement; how the requirement arose and its relationship to previous, concurrent, and
future programs; and details that reveal the purpose and significance of the requirement.

A well-written brief discussion of the various aspects of the technical problem requiring
solution can set the stage for preparation of technical proposals by prospective contractors.
Statements on the importance of the new work may be included, along with techniques that
have been tried and found effective.

6.1.1.2  Contract Objectives

The specific objectives, aswell asbroader program objectivesof the proposed contract, should
be concisely but clearly stated. Each task to be performed by the contractor should be
consistent with these objectives.
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6.1.1.3  Description of the Scope of Work

Some guidelines for developing the scope of work follow:

(1) Provide adetailed description of work required, outlining the various phases of the work
program.

(2) Define the overall limits of the work scope in terms of specifictechnical objectives, time,
and any special provisions or limitations, consistent with detailed requirements.

(3) Include estimated project start and end date. Clearly describe the desired end result or
final product.

(4) Specifytechnical and other special qualifications required to perform the effort.

(5) Clearlyand unambiguouslystate what is expected from the contractor. List the tasksand
subtasks, if any, that comprise the work structure.

(6) Incorporate initial tasks, if known, in a basic task order contract (see Section 8.3.4.2 of
this handbook for information on this type of contract).
6.1.1.4  Performance-based SOWs

Performance-based SOWSs contain--

1) Requirements described in terms of results required rather than the methods of
performance of the work;

(2) Measurable performance standards (i.e., terms of quality, timeliness, quantity, etc.) used
to assess work performance;

(3) Quality assurance surveillance plans (see Federal Acquisition Regulation [FAR]
Part 46.103(a) and FAR Part 46.401(a)), also known as performance assessment plans;

(4) Procedures for reductions of fee for cost-type contracts or for reductions to the price of a
fixed-price contract when services are not performed or do not meet contract
requirements (see FAR Part 46.407); and

(5) Performance incentives when appropriate.

See Section 5.4 for additional information.

6.1.1.5 Deliverables

The SOW should itemize reports, documentation, and other deliverable end products,
together with a delivery schedule. Due dates (e.g., review and approval of draft documents,
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acceptance testing of deliverables, or furnishing of Government property) for any
NRC-required actions should be included.

If the deliverable or end product of the contract is a written report, the SOW should specify
qualitative standards for the document, the required delivery date, and the format of the
report. If the report is to be published in the NRC’s NUREG series, the camera-ready copy
must comply with the policy found in Management Directive (MD) 3.8. The SOW also should
require the contractor to supply a diskette of the report using the type of software specified in
the contract. Although qualitative standards may be difficult to prescribe in advance, the
ultimate use of contract reports may be indicated by using such language as “The final report
must be in such detail that operating laboratories and bench level scientists and engineers can
obtain useful technical guidance.”

The SOW clearly prescribes the essential elements of subject matter required in progress,
interim, special, and final reports. Describe the hard copy or electronicformat and distribution
requirements.

6.1.1.6  Acceptance Criteria

The SOW should establish standards for acceptance of supplies or servicesthat will ensure that
performance complies with contract requirements.

Information technology (IT) end product requirements and such IT acceptance criteria as
performance and capability validation are contained in MD 2.4, “Acquisition of Information
Technology Resources.”

6.1.1.7  Meetings and Travel

The requesting office should identify necessary domestic and foreign travel, including
destination, purpose of each meeting or trip, number of people necessary, and estimated
length of time.

6.1.1.8 NRC Furnished Material and Equipment

The requesting office should identify specific reports, journals, documents, equipment or
other items that NRC will provide to the contractor.

6.1.1.9 Additional Guidance and/or References

When technical information must be included in the SOW, such as theoretical discussions,

scientific explanations, or guidance, direction, and methodology, segregate instructions on this
material sothat clear boundaries existbetween the why, the what, and the how of the proposed

endeavor.

List by full title, author, publisher, and date all guidance documents that have immediate
relevance to technical performance and explaintheir applicability and availability. Advise the
prospective contractor of where and how to obtain any mandatory reference material and
other sources of information, or include this material in the solicitation. Materials related to
the procurement may be attached to the RFPA for inclusion in the solicitation.
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6.1.2  Writing the SOW

The development of an SOW isajoint responsibility of the requiring office and DC. Great care
should be exercised by allwho participate in preparing and reviewingthe SOWtoensure that it
states exactly what is needed and avoids contradictions and inconsistencies.

Use illustrations such as circuit diagrams, characteristic curves, and tabulated data to show
detail that is difficult to describe in words. Use schematic diagrams and location charts to
orient the reader.

Ensure that FAR guidance and the agency’s metrication policy have been considered in
preparing the specification of the SOW, when appropriate.

6.1.2.1  Specification

The specificationis a part of the SOW that describes the essential technical requirements for
items, materials, or services, including criteria for determining that the requirements have
been met. Specificationsshould not be restrictive and should be designed to promote full and
open competition, with regard to the nature of the supplies or services to be acquired.
Determine what types of specifications will be used, for example, design, functional,
performance, or a combination of these types of specifications. Each is described below.

e Performance-based specifications provide the technical requirements that set forth the
operational characteristics desired for an item. They state what the final product will be
capable of accomplishing rather than describing how a product should be designed (see
Section 5.4).

o Functional specifications describe work to bc performed in terms of end purpose rather
than the way in which the work is to be performed. They are broader than performance
specifications and are aimed at permitting more competition.

o Design specifications set forth precise measurements, tolerances, materials, in-process
and finished product tests, quality control measures, inspection requirements, and other
specific information. They are used when the technical requirements are definite and can
be communicated clearly to potential offerors. Design specifications permit award solely
on the basis of price and price-related factors, since no flexibility is allowed and all
responsive bids are therefore design-identical.

Specificationsshould be listed in order of preferred usage. Performance-based specifications
are preferred over functional and design specifications.

6.1.2.2 Style

Arrange ideasinan orderlyfashion, keep sentences asshort and concise aspossible, use proper
punctuation, and use the active voice for greater emphasis.

Avoid redundancy, contradictions, ambiguities, duplication, and overlap. Identify tasks and
subtasks and arrange them in performance sequence.
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Use language that clearly statesthe exact intent of the NRC; areader should not have to search
for meaning and interpretation. Consistency in terminology is critical. Evaluate the SOW for
clarity, precision, and completeness. Answer four basic questions:

e What needs to be done?
e When (and sometimes where) must it be done?
o What must be the final output?

o How will the final output be inspected and accepted?

Avoid or eliminate all material that is not essential for describing the work required, that might
add to the ultimate cost of the work, or that might detract from the actual requirement. While
SOWs should be complete, they should not be used as a catchall for special terms and conditions
under the contract. These requirements should be listed separately in the RFPA package.

In SOWs and contracts, the word “shall,” which is the imperative mood of the verb, is used to
require the contractor to do something. Simple futurity or optional requirements are
expressed by “will,” “should,” or “may.” For example: “The indicator unit shall be designed to
display the followingdata.” or “The indicator shall be turned to zero and 200 volts alternating
current applied.” For specific test procedures, the imperative mood may be used, preceded by
such wording as “The followingtests shall be performed.” Simple futurity is expressed by the
word “will,” for example, “The emergency diesel generator will supply power to the motor.”

6.1.2.3 Review

The close review of the draft SOW by the project officer (PO) and other appropriate
requesting office staff is critical to achieving an effective SOW. Sufficient time should be
allowed for a critical reading of the draft to detect errors or lack of clarity.

6.1.3  Unique Considerations for an SOW Relating to Waste Characterization,
Packaging, and Disposal

Development of an SOW relating to waste characterization, packaging, and disposal include specific
considerations (see Exhibit 10for guidance). Assistance for these projects may be provided by the
Office of Nuclear Material Safety and Safeguards, Division of Waste Management.

6.1.4  Acquisition of Recycled and Recyclable Products and Environmentally
Preferable Products and Services - Greening the Government

Executive Order 13101, “Greening the Government Through Waste Prevention, Recycling,
and Federal Acquisition,” encourages Federal agencies to purchase recycled and recyclable
products (e.g., recycled paper, remanufactured toner cartridges) and environmentally
preferable products and services (e.g., technical support, renovation or construction, printing,
facilities management, and information technology requirements). The order states that all
agencies shall require that, to the extent practicable, their purchases of products and services
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meet or exceed the Comprehensive Procurement Guidelines (CPGs) of the Environmental
Protection Agency (EPA).

To facilitate this initiative, contract specialists (CSs) should review all SOWs over the
simplified acquisition level with POs to determine if use or delivery of environmentally
preferable and energy-efficient materials should be required or if possible general waste
prevention and reduction actions should be taken during the course of the contract. If a
procurement includes awaste reduction program, the CSand the PO should contact the Senior
Administrative Services Specialist, Administrative ServicesCenter, ADM, who is the Agency
Environmental Manager, to ensure that the SOW provides guidance for the contractor to carry
out the program in accordance with EPAs CPGs. At a minimum, all contractors should
continue to implement existing programs that encourage recycling, energy and water
efficiency, waste prevention, and waste reduction in accordance with EPA guidelines.

The CS and the PO may encourage potential contractors to propose waste prevention
programs by stating in solicitations that proposed recycling programs, energy efficiency
programs, andwater efficiency programs will be taken into accountwhen evaluating the firmto
determine the best value for the agency.

The procurement specialist (PS) will spot-check simplified acquisition specifications for
products containing environmentally preferable and energy-efficient materials designated
under EPA's CPGs and will ensure that the most current information required for those
products by EPA has been included.

6.1.5 Procuring Information Technology for Individuals With Disabilities

Effective after June 25,2001, Section 508 of the Rehabilitation Act (29 U.S.C. 794d) requires
that when Federal agencies develop, procure, maintain, or use electronic IT, Federal
employees with disabilities have comparable access to and use of information and data as
Federal employees who have no disabilities. Section 508 also requires that individuals with
disabilities who are members of the public seeking information or services from a Federal
agency have comparable access to and use of information and data as the public without
disabilities. Section 508 is implemented in FAR Part 39.200

These requirements are applicable to -

— Contracts for IT deliverables

— Task and delivery orders for IT deliverables

— Note: Task and delivery orders for IT include those issued against NRC's current, ongoing
indefinite quantity/indefinite delivery contracts, as well as Federal Supply Schedule (FSS)
contracts, UNICOR, Economy Act sources, Governmentwide agency contracts (GWACS),

|
|
| — Orders of any value for which a Purchase Card is used
other multiagency and interagency contracts, and multiple award contracts (MACS).
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The applicable technical standards and functional performance criteria for IT procurements
are available via the Internet at http://www.section508.gov. The technical standards and
functional performance criteria cover acquisition of software applications and operating
systems; Web-based Intranet and Internet applications; telecommunication products; video
and multimedia products; self-contained, closed products; and desktop and portable
computers.

Exceptions to Section 508 | T standards include —
— IT for a national security system;
— IT that isacquired by a contractor for the contractor’s own use incidental to a contract;

— IT located in spaces frequented only by service personnel for maintenance, repair, or
occasional monitoring of equipment; or

— IT that would impose an undue burden on the agency in accordance with FAR
Parts 39.202 and 39.204(e).

6.2 Independent Government Cost Estimate (IGCE)

An IGCE shall be developed when the work to be procured by contract is expected to exceed
$100,000. NRC Form 554  (which may be accessed through the online formsicon) provides a
step-by-step narrative and worksheet for developing the cost estimate. The guidelines are
designed primarily for the acquisition of research and technical assistance; however, they also
will assist in developing sound cost estimates for the acquisition of supplies and equipment.

The IGCE should be realistic and be as accurate as possible in order for the CS to use it asa
source of comparison to proposed prices. Completed cost estimates for proposed contractual

actions shall be transmitted as an attachment to the RFPA (NRC Form 400).

NRC cost estimates are for Government use only; therefore, they may not be revealed to a
potential contractor. For procurements valued at $100,000 or less, an estimate shall be
developed in a level of detail commensurate with the complexity of the procurement. This
estimate isretained inthe requestingoffice’s files. The PO should discussthe details of any cost
estimate with the CS.

6.3 Approvals and Coordinations

Procurement approvals required to accompany the RFPA package are discussed in Part 5 of
this handbook. For further assistance see Flowchart 5-1, which designates the items that shall
accompany the RFPA with an asterisk. In addition to these approvals, the RFPA form itself
shall be certified by the designating official (DO). The DQO’s signature certifies that the
proposed procurement is an appropriate requirement.
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16.4 Certification of Funds

The RFPA (NRC Form 400) must contain assurance that the requesting office will make
available funds adequate to cover the project’s estimated cost. This step can be accomplished
through a certification of funds or a statement indicating that adequate funds have been
budgeted for the project and appropriate certification of funds availabilitywill be provided
before issuance of the request for proposal (RFP). DC will issue the RFP and proceed with the
procurement up to the time of award in those instances inwhich fundingis to be provided from
a subsequent year’s appropriation. Offices shall provide DC with the required funds
certification following allocation of the NRC appropriations.

6.5 Determining Sources To Be Solicited

The selection of solicitation sources is a critical step in the procurement process. Successful
contract performance depends largely on the solicitation of potential responsible sources by
one or a combination of the methods described below.

6.5.1  Sources Recommended by the Requesting Office

The requesting office or the SEP is encouraged to attach a recommended list of sources
(company name, address, and telephone number) to the RFPA for solicitation.
Recommendations should be made on the basis of capability of physical resources and staff
personnel, past performance or experience in a given service area or with a particular item or
product line, and available capacity. The contracting officer (CO) may add to the list of
recommended sources on the RFPA.

6.5.2  Advertising Through FedBizOpps

Advertising contracting opportunities provides industry with information concerning current

Government contracting and subcontracting needs. Effective January 1, 2002, the Federal
Business Opportunities Web site, FedBizOpps (www.fedbizopps.gov), has been designated asa
single point of electronic public access to Governmentwide procurement opportunities. It

includes a Federalwide bidders mailing list. FedBizOpps is an effective method for adding to

the competitive base in Federal procurement because it is a comprehensive and timelyway to

publicize procurement information. Generally, an agency announces its requirement in

FedBizOpps as a notice that identifies the requirement and an anticipated issue date for the

solicitation. FedBizOpps also forwards the notice to the Commerce BusinessDaily (CBD), a

well-known publication of procurement information that is still in use.

Unless the procurement is excepted from the requirement for a public notice, such as certain
competitive simplified acquisitions, any proposed competitive procurement is required to be
advertised online in FedBizOpps--and, when appropriate, in trade journals--if ~ the open
market procurement is greater than $25,000 (see Section 6.5.4 of this part).

The CS prepares the FedBizOpps notice with assistance from the requesting office. The
FedBizOpps notice shall clearly describe the requirement and all important details, such as
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locations, options, timeframes, and desired areas of expertise. It should state the issue date for
the RFP solicitation or invitation for bid as a specific calendar date. The notice must be
published 15daysbefore issuance of a solicitation, except for acquisition of commercial items.

Information regarding preparation and transmittal of a FedBizOpps notice may be found in
FAR 5.207.

6.5.3  Establishing and Maintaining a Bidders Mailing List (BML)

The FAR requires that the agency acquisition office maintain a list of potential sources for
procuring activities unlesselectroniccommerce methods are used that transmit solicitationsor
notices of procurement opportunities automatically to all interested sources. NRC no longer
maintains an agency BML since all competitive solicitations are transmitted through
FedBizOpps (see Section 6.5.2). Vendors are able to register on FedBizOpps to automatically
receive notices and solicitations issued by Federal agencies for NAICS code procurements of
their choice. Vendors may also register on PRO-Net, SBA’s small business database. Buyers
can accessboth of these databases for sources. In addition, SBCR maintains a listing of small
businesses that have expressed an interest in doing business with the NRC.

6.5.4  Sources Sought Notice

If the CO orthe requesting office wishes to determine whether other sources are available fora
requirement, the requesting office and the CS jointly prepare a sources sought notice, which is
placed in FedBizOpps. This notice includes a description of the requirement and invites
interested sources to identify their abilityto carry out the requirement. Sources sought notices
shall be titled, for example, “Research and Development Sources Sought,” and include the
name and telephone number of the CO or the CS from whom technical details of the project
can be obtained. The notice may include a statement explainingwhy NRC believes only one
source is available. The sources sought notice enables potential sources to learn of programs
and provides an opportunity for sources to submit information that will permit agency
evaluation of their capabilities.

Potential sources responding to a sources sought notice will be added to the appropriate
solicitation mailing list for subsequent solicitation.

The CO shall advertise all subsequent solicitations for this requirement unless one of the
exceptions in FAR 5.202 applies (see Section 5.2.1.1 of this handbook).

6.5.5 Market Research

Market research is conducted to determine whether agency needs can be met by items or
services available in the commercial marketplace. Market research identifies commercial
practices regarding customizing, modifying, or tailoring items to meet customer needs. It
identifies customary industry terms and conditions such as warranties, acceptance, inspection,
and maintenance. The FAR requires market research be conducted before new requirements
are developed. Effective research will determine the availability of suitable commercial items
to satisfy agency needs, provide valuable product and industry information, and identify
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existing, desirable systemsand technology. Market research also is required before soliciting
any offers above the simplified acquisition threshold, as well as for requirements below the
simplified acquisition threshold when adequate information is not available and the cost of

research isjustified.

The PS and/or the CS and the requesting office perform preliminary market research to
determine if the requirement —

o can be met through the General Services Administration (GSA)/Government stock
(supply item)

e canbe met through use of a mandatory source (UNICOR/Committee for Purchase From
People Who Are Blind or Severely Disabled [also known as NISH])

e can be procured through GSA schedule
e isan 8(a) or HUBZone item or a sole-source procurement

e can be fulfilled through use of another agency’s GWAC or a multiple award schedule
(MAS) contract

e can be met by a commercial item/service on the open market
e can be met by anoncommercial item on the open market

e Wwarrants more extensive market research in accordance with its complexity.

Formal market research is conducted through such approaches as contacting knowledgeable
people, reviewingthe results of recent market research for the same or similar items, obtaining
information by Internet, checkingthe Yellow Pages, using the Small Business Administration’s
PRO-Net small business Internet resource, obtaining sources from other contracting offices,
or reviewing catalogs. The individual conducting the market research should summarize the
activities in writing in a manner appropriate to the size and complexity of the acquisition and
place the summary in the contract file.

SBCR maintains a list of sources with different capabilities that are available to do business
with the NRC.

6.5.6  Presolicitation Exchanges With Industry

Exchanges of information are encouraged among all interested parties, from the earliest
identification of a requirement through receipt of proposals. Any exchange of information
must be consistent with procurement integrity requirements (see Section 5.10.7 of this
handbook). Interested parties include potential offerors, end users, Government acquisition
and supporting personnel, and othersinvolved in the conduct or outcome of the acquisition. To
avoid any perception of preferential treatment, exchanges should be held with more than one
source.
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The purpose of exchanging information is to improve the understanding of Government
requirements and industry capabilities. This, inturn, allows potential offerorstojudge whether
or how they can satisfy the Government’srequirements and enhance the Government’s ability
to obtain quality supplies and services at reasonable prices, as well as increase efficiency in
proposal preparation and evaluation, negotiation, and contract award.

Early exchanges can be accomplished through conferences, market research, one-on-one
meetings, presolicitation notices, draft RFPs, presolicitation or preproposal conference, and
site visits.

6.5.7 Public Documents in ADAMS

Staff may refer interested parties to ADAMS [Agencywide Documents Access and
Management System] to view solicitations, amendments, and other applicable documents.

6.6 Expert and Consultant Services (Advisory and
Assistance Services)

Expert and consultant services are considered advisory and assistance services. Persons
providing these services possess special and current knowledge or skill that may be combined
with extensive operational experience. Thisbackground enables them to provide information,
opinions, advice, or recommendations to enhance understanding of complex issues, or to
support or improve the quality and timeliness of policy development or decision making,
management and administration. These services also are used to support or improve the
operation of management systems. Advisory and assistance services mean those services
provided under contract by nongovernmental sources to support or improve organizational
policy development; decision-making; management and administration; program and/or
project management and administration; or research and development (R&D) activities. It
can also mean the furnishing of professional advice or assistance rendered to improve the
effectiveness of Federal management processes or procedures (including those of an
engineering and technical nature). In rendering the services mentioned above, outputs may
take the form of information, advice, opinions, alternatives, analyses, evaluations,
recommendations, training and the day-to-day aid of support personnel needed for the
successful performance of ongoing Federal operations.

Advisory and assistance services, generally, do not include the routine use of engineering,
scientific, legal, accounting, or other professional services to support NRC’s existing
administrative and regulatory functions. Advisory and assistance servicesinvolve reviewingor
improving those functions.

The FAR provides guidance on procuring advisory and assistance services. Before issuing a
contract for advisory and assistance services, the CO must ensure that the Executive Director
for Operations (EDQ), or designee, makes a determination that sufficient personnel with the
requisite training and capabilities are available within the agency to evaluate or analyze
proposals. Program personnel should seek guidance whenever there is doubt about the
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application of the FAR criteria defining advisory and assistance services. Additional
information may be found in FAR Sections 37.201-37.203.

6.7 Oversight of Service Contracting and Advisory and
Assistance Services

Over the years, both real and perceived problems have been identified in the area of service
contracting. Some of the major problem areas, associated primarily with the use of contracting
for consultingservices, include lack of competition, the potential for conflictsof interest on the
part of service contractors, and the failure of the agency to exercise adequate control over the
contractor’s performance. The Office of Federal Procurement Policy, Policy Letter 93-1,
specifies essential considerations in five areas that require close management scrutiny:
inherently governmental functions, cost-effectiveness, Government control, conflicts of
interest, and competition.

Policy Letter 93-1 sets out a series of questions as guidelines for agencies to use in improving
controls in the five areas mentioned above. Both the PO and CS should review requirements
for service contracts on an individual or class basis to determine if the guidelines provided in
the policy letter are applicable. If the guidelines apply and there is an “affirmative”responseto
any of the questions, the COwill further analyze the requirement and determine some method
or course that would eliminate or mitigate the potential for abuse. (See Exhibit 10 forthe series
of questions to assist in analyzing and reviewing requirements for service contracts.)

6.8 SelectingProposal Evaluation Criteriaonthe Basis of Best
Value Continuum and Oral Presentation Source Selection
Processes: Lowest Price, Technically Acceptable Process,
and Tradeoff Process (Formerly Best Value)

An important factor in the development of the RFP package (the solicitation) is the
identification of the evaluation criteria that will be used to assess the quality of proposals
received. The evaluation criteria, which are placed in the solicitation, set forth factors that
must be examined when evaluating each proposal to determine the offeror’sability to perform
the work requirements of the SOW and to establish the acceptability of the proposal. The
development of effective evaluation criteria requires a thorough understanding of the
objectives of the proposed procurement, of problems or obstacles that might be encountered
during the course of the project, and the significance of the various facets of the project.

In developing evaluation criteria, the SEP must decide whether award will be determined on
the basis of the lowest price among all technically acceptable proposals or on tradeoffs for the
best value for the Government. These choices make up the best value continuum, which isone
or a combination of source selection approaches that are used to obtain best value. Two
specific techniques are the lowest price technically acceptable process and the tradeoff
process.
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The lowest price, technically acceptable source selection process is appropriate when best
value isexpected to result from selection of the technically acceptable proposal with the lowest
evaluated price. Award is made to the offeror with the lowest price and a technically
acceptable proposal. There isno extra consideration given for technical expertise. When using
this process, the following apply:

o The evaluation factors and significant subfactors that establish the requirements of
acceptability shall be set forth in the solicitation.

o The nonprice factors are all evaluated on an acceptable/unacceptable basis with no
gradations or scores for higher levels of achievement.

o Solicitationsshall specify that award will be made on the basis of the lowest evaluated price
of proposals meeting or exceeding the acceptability standards for noncost factors.

o Past performance need not be an evaluation factor when using this process if the CO
documents the file by stating why it’s not necessary. If the CO decides to consider past
performance as an evaluation factor, it shall be evaluated in accordance with FAR 14.305.

o The comparative assessment in FAR 15.305(a)(2)(i) does not apply.
o Tradeoffs are not permitted.
o Proposals are evaluated for acceptability but not ranked using the noncost/price factors.

o Exchanges may occur (see Section 9.1 of this handbook).

A tradeoff process is appropriate when it may be in the best interest of the Government to
consider award to other than the lowest priced offeror or other than the highest technically
rated offeror. It allows flexibility to balance technical and cost factors. The SEP compares
strengths, weaknesses, risk, and cost and then determines which combination represents the
greatest value. When using a tradeoff process, the following apply:

o All evaluation factors and significant subfactors that will affect contract award and their
relative importance shall be clearly stated in the solicitation.

o The solicitation shall state whether all evaluation factors other than cost or price, when
combined, are significantly more important than, approximately equal to, or significantly
less important than cost or price.

See Sections5.10.1.1.1. and 9.1.11 of this handbook for more information on tradeoff source
selection.

The evaluation criteria must be realistic and consistent with the work described in the SOW.
The evaluation criteria identify the factors that will be used in evaluating a proposal. There
should be a correlation between the SOW; the “Proposal Presentation and Format” section of
the RFP,which instructs the offerors how to structure a proposal (see Part 7 of this handbook);
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and the evaluation criteria. This correlation is critical because it ensures that the offeror
prepares a proposal that relates to the evaluation criteria. In addition, the evaluation criteria
should facilitate the identification of significant strengths, weaknesses, or deficiencies of the
various offerors’ proposals. The number of criteria should be limited to facilitate a focusonthe
significantaspects of the evaluation.

The solicitation shall clearly state the evaluation factorsand subfactorsthat will be considered
in making the source selection and their relative importance. Examples of evaluation factors
and subfactors include cost- or price-related factors, past performance, and other factors not
related to cost or price.

The solicitation (RFP) (see Part 7 of this handbook) should be structured to provide for the
selection of the source whose proposal offers the greatest value to the agency in terms of
performance, risk management, and cost or price factors.

The evaluation criteria developed and set forth in the RFP shall be used in the evaluation of
proposals received inresponse to the RFP. If the criteria are changed during the evaluation, all
offerors must be advised of the change and given the opportunity to modify their proposals
accordingly.

6.8.1  Evaluation Criteria Guidelines -- Price/Cost and Past Performance a
Priority

The SEP may use discretion in selecting the evaluation criteria that apply to an acquisition and

the relative importance of those criteria except for --

(1) Price or cost to the NRC shall be included as an evaluation factor in every source
selection.

(2) Past performance shall be evaluated in all competitively negotiated acquisitions
expected to exceed $100,000 unless the CO documents in the contract file the reasons
why past performance should not be evaluated. Evaluation of past performance is
discussedfurther in Section 6.8.3 of this part. The solicitation shall describe the approach
for evaluating past performance, provide an opportunity for the offeror to identify past or
current contracts for similar efforts, and authorize offerors to provide information on
problems encountered and corrective action on such contracts. The source selection
authority (SSA/CO) shall consider this information and shall determine the relevance of
the information. The evaluation should consider past performance information
regarding predecessor companies, key personnel, and subcontractorswith major roles in
the procurement.

The CO must indicate whether all the evaluation criteria not related to cost or price, when
combined, are --

o significantly more important than the cost or price
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o approximately equal in importance to the cost or price

o significantly less important than the cost or price

As an incentive to encourage offerors to utilize small disadvantaged businesses (SDBs) as
subcontractors, an evaluation factor or subfactor may be included [for procurements expected
to exceed $500,000 ($1,000,000for construction)], in accordance with FAR 19.1202-4. Under
this factor or subfactor offerors are evaluated for providing targets for SDB participation. The
score for thisfactorisincluded inthe scored proposal evaluation and later incorporated into a
resulting contract.

6.8.2  Specific Categories of Criteria

Evaluation criteria should be set forth under basic categories. For NRC procurements, the
categoriesnormally will be past performance, and some combination of technical, managerial,
and financial. The qualitative aspects of costmay be assessedinterms of arealistic relationship
tothe project rather than an exact analysis of the dollar amount. For example, an unusually low
cost estimate by an offeror may reflect a lack of understanding of the personnel and resources
required to do the job, or a lack of appreciation for the effort required to resolve technical
problems. Within each category, specific criteria will focus on evaluating significant items,
leading to a composite rating of the category.

For the application of specificcriteria in the most complex procurements, it may be necessary
to include a further breakdown of criteria into subcriteria, which also should be setforth in the
solicitation. Nonetheless, the SEP should consider using one evaluation factor or using a
limited number of evaluation factors, whenever possible, to streamline the evaluation process.
For example, past performance can often successfullybe the only evaluation criteria applied
for technical evaluation. The CS has access to “A Guide to Best Practices for Past
Performance” (the Office of Management and Budget) and other guidance to assist requesting
offices or the SEP as evaluation criteria are designed.

When evaluating price, there are two unique criteria implemented in the FAR to benefit SDB
and HubZone firms. For procurements greater than $100,000, if applicable, a Price Evaluation
Adjustment may be used for competing SDB concerns. This is done by adding 10 percent to
non-SDB/not eligible offerors’ prices (FAR 19.1102and 19.1103) when comparing their prices
to the SDB firm’s price. Similarly, a Price Evaluation Preference for HUBZone small business
concernsisaccomplished by adding 10 percent to other offerors’ pricesthat are not HUBZone
firms (FAR 19.1307). If asmallbusinessisHUBZone and SDBcertified, the firm must receive
benefit of both HUBZone Price Evaluation Preference and SDB Price Evaluation
Adjustment. Each preference or adjustment shall be added independently to other offerors’
base prices when compared to the HUBZone/SDB firm (FAR 19.1307(d)).

For the most complex procurements, the set of evaluation criteria listed below may be used:

e organizational experience and past performance (consider if prior work was of comparable
size and complexity and how well that prior work was performed)
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o technical qualifications and availability of proposed personnel

o corporate and personnel resources and program management (ability to manage the work,
provide quality deliverables, and monitor project status and costs)

Each proposed evaluation criterion or subcriterion should be stated clearly and concisely.
Care in delineating proposed criteria may reveal redundancies, which, when not eliminated,
can have an adverse effect on the selection if the same factor is evaluated more than once. In
addition, the criteria should be carefully reviewed to ensure that they are consistent with the
SOw.

6.8.3  Establishing Weights and Scoring for Technical Criteria/Evaluating
Past Performance

Numerical weightsemployed in the evaluation of proposals are disclosedin NRC solicitations.
If a solicitation uses numerical weights, the RFP must clearly state those weights and the
relative importance and minimum requirements of each technical evaluation criterion and
subcriterion that NRC will use to evaluate offers by assigning a numerical weight to each
criterion, when applicable. The relative importance of factors that are not numerically
weighted will be stated in the solicitation. Examples of factors that may not be numerically
weighted are conflict of interest, estimated costs, and “go/no go” evaluation factors. Past
performance should have at least as much weight asany other criterion. Thus, on a scale of 100
points, when past performance is the only noncost criterion, it will be worth a maximum of 100
points. In a complex procurement, past performance may be worth 50 points, the technical
approach may be worth a maximum of 25 points, the management plan may be worth a
maximum of 15points, and corporate experience may be worth a maximum of 10 points. This
example is an illustration. Criteria and their weights will vary from one procurement to
another.

Technical evaluation criteria must be designed sothat firms lacking relevant past performance
history receive a neutral evaluation for past performance. The neutral evaluation may be
accomplished by assigning the average score of other competing offerors to such firms, or by
assigningascore of zero to suchfirms and assigning negative points only for poor performance.
Key personnel or subcontractors may be rated in place of company experience if there is no
information available on the company’s past performance.

6.8.4  Criteria Not Numerically Rated

Not all proposal criteria lend themselves to numerical ratings. For example, a conflict-of-
interestcriterion is not considered on the basis of degree, but onwhether ornot itispresent.
In hardware and facility procurements, certain features may be mandatory and therefore
not weighted. Estimated cost also is not usually numerically rated. In technical assistance
and confirmatory research activities, costs are very closely related to the number and kind
of personnel proposed, the type of equipment considered necessary, the facilities proposed,
and the degree towhich technical problems are foreseen and addressed. These factorswill
notbe numericallyweighted; onlytheir relative importance will be stated in the solicitation.
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Forexample, the evaluation criteria may state that technical merit is more significantthan
cost.

Although not numerically rated, costs are evaluated to determine reasonableness and realism
in terms of the proposed work. Labor rates, overhead rates, and equipment pricing are
individually analyzed to make this determination. Questionable rates or prices and other
significant cost concerns are discussed or negotiated with offerors.

At the CO’sdiscretion, cost or business evaluation may be conducted simultaneously with or
separately from technical and project management evaluations.

6.8.5 Oral Presentations

When discussing the use of evaluation criteria, the SEP may consider receiving oral
presentations as a means of evaluating an offeror. Oral presentations as discussed in
Section 5.10.1.2 of this handbook and FAR 15.102 are an expedient method for conducting a
procurement when used in place of awritten proposal. Information pertaining to areassuch as
an offeror’s capability, past performance, work plans or approaches, staffing resources,
transition plans, or sample tasks may be suitable for oral presentations. In most cases, some
handouts (usually copies of presentation slides and resumes of limited key personnel) are
desirable. To maximize the benefits of using oral presentations, the written documentation
that the CS maintains in the contract file is kept to a minimum; however, past performance
references and cost information are submitted in writing. In deciding what information to
obtain through oral presentation, consider the following:

o the Government’s ability to adequately evaluate the information

o Wwhether and what part, if any, of submitted information should be incorporated into any
resultant contract

o the effect on the efficiency of the acquisition process

o theimpact the process may have (includingcost) on a smallbusiness’s capability to respond
to the solicitation

The solicitation shall provide offerors with sufficient information to prepare for the oral

presentation. The CO shall maintain evaluations of the oral presentations in the contract

file. Exhibit 11 provides a sample of an evaluation worksheet used for oral presentations.
Oral presentations require the same evaluation report format used to document written

proposals.

A record of the communications and materials used or provided during the oral
presentations must be maintained and provided to the CO. Sucha record may include atape

or video recording of the presentation and/or detailed notes of the presentations, along with
the records of the oral presentations for review. In the event of a dispute regarding the oral
discussions, the recordswould also allow absentevaluators and the source selection official
to independently evaluate the oral presentations.
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6.9 SEP Nominations/List of Procurement Officials

A list of SEP nominations, designated by the DO, shall accompany the RFPA, when
applicable. Also, a list of procurement officials should be attached (i.e., the SEP, the CO, the
DO, and any managers connected with the project who have had/will have access to
procurement information).

6.10 Transmittal of the RFPA Package to DC

All requesting offices complete the RFPA, NRC Form 400, for all procurements valued at
$25,000 and above, along with appropriate documents and approvals discussed in Part 5 of this
handbook and in this part. Headquarters requesting offices transmit the RFPA packageto DC.
Regional officessend the completed RFPAs for open market actionsvalued at above $25,000
or schedule buys over $100,000 to DC. RFPAs for schedule buys up to $100,000 are processed
by regional offices. If possible, the package should include a computer diskette that contains
documentsuseful to the CS (e.g., the SOW,evaluation criteria, and the justification). When an
incomplete RFPA package is received by DC, the CO will determine whether the package
should be returned to the requesting office or if the CS has sufficientinformation to proceed
with the procurement process subject to receipt of the missing component.

6.11 DC Receipt and Review of the RFPA Package

Upon receipt of the RFPA package, DC will transmit a copy of the RFPA and the SOW to the
Office of Small Businessand Civil Rights (SBCR). On the basis of its review, SBCR will make
set-aside recommendations and identify qualified potential small business firms.

The CO and the CS examine the SOW for overall sufficiency, the extent to which the SOW is
consistent with the procurement objectives, whether or not the SOW can support the
recommended contract type, and whether or not the SOW will produce the expected results.
The CS also analyzes the breakdown of the work items to be done and the associated
preliminary cost estimates to accomplish thiswork (asoutlined in the IGCE). The CSresolves
any questions or problems with the PO or others responsible for the SOW.

Within 2 weeks after DC receives the RFPA package, the CS meets with the PO, or in the
case of negotiated procurements, the SEP, to discuss and reach final agreement on the
components of the RFPA package. These components, which contribute to the
development of the solicitation, are the sources list, the SOW, evaluation criteria, the
independent cost estimate, and the proposal presentation and format. The CS, the PO, and
the SEP also will discuss streamlining initiatives and will develop a milestone schedule to
establish completion dates for each aspect of the procurement process.
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Flowchart 6—1 Preparing Request for Procurement Action (RFPA)
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Part 7 Development of Solicitation

The solicitation provides the offeror or bidder with the information needed to understand and
respond to an NRC requirement. There are two types of solicitations for purchases surpassing
the simplifiedacquisition threshold: the first is the request for proposals (RFP) for negotiated
procurements and the second is the invitation for bids (IFB) for sealed bids. For an in-depth
discussion of the negotiated and sealed bid methods of procurement and the differences
between them, see Part 9 of this handbook.

7.1 Determinations Before Development of a Solicitation

Before the development of the solicitation document, the contracting officer (CO) and the
contract specialist (CS) will determine and finalize —

o the statement of work (SOW)
o contract type on the basis of the requirements (see Part 8 of this handbook)

o acquisition strategy (i.e., full and open competition, sole source, 8(a) set-aside, HUBZone
set-aside, small business set-aside (see Sections5.2.2 and 5.3))

o proposal information and evaluation criteria
e streamlining initiatives

7.2 Contents of a Solicitation
Much of the solicitation is standard. It includes —

* Part |, Schedule (price and cost forms, SOW, inspection and acceptance, deliveries and

period of performance, contract administration data, special contract requirements)
o Part I, Contract Clauses
e Part Ill, List of Documents and Attachments

o Part IV, Representations and Instructions (representations and certifications of the
offeror, instructions, conditions and notices to offeror, evaluation factors for award)

The unique features that require substantial attention are the SOW, evaluation factors (both
discussed in Part 6 of this handbook), and the proposal preparation information.
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In general, the solicitation should-

(1) advise offerors of the time and place of any preproposal conference or site visits and the
limitations that will be imposed on the number or qualifications of the attendees

(2) state whether security clearances or other special administrative arrangements are
necessary to secure admittance to a conference

(3) determine and furnish details of conference procedures

(4) inform offerors about procedures for submittingwritten questions to be answered at the
conference

(5) state other administrative details, if known, such aswhether transcripts of the conference
proceedings will be supplied

(6) allow sufficient time for prospective proposers to review the solicitation before any
preproposal conference

(7) include all required and special contract clauses

(8) include formsto be completed in connection with cost estimates for the proposed work

The solicitation must specify a closing date for submission of proposals. The amount of time
allowed for the preparation of proposals will vary depending on the nature of the project.
Closing dates can have a significant effect on the procurement process. An early closing date
may not provide sufficient time for offerors to prepare and submit proposals that are well
thought out and may even discourage capable sources from competing. Although no one
period of time can be specified for all procurements, usually 30 days is allowed from the
issuance date of the RFP. An early closingdate may be determined for those procurements not
advertised in FedBizOpps (e.g., research and technical assistance, in accordance with the NRC
Procurement Reinvention Laboratory). The closingdate will be determined by the staff of the
requiring office in consultation with the staff of the Division of Contracts (DC), Office of
Administration.

The solicitation must inform offerors of information that may be disclosed to competitors
during debriefing (see Section 9.1.15 of this handbook).

7.3 Steps for Developing a Solicitation

The steps for development of a solicitation vary depending on the method of procurement.
Solicitations for competitive negotiated, noncompetitive negotiated, and sealed bid
procurements are discussed below.
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7.3.1  Competitive Negotiated Procurements

When using the competitive negotiated method of procurement, the source evaluation panel
(SEP) convenes and develops the procurement milestone schedule, a planning tool. The
schedule lists each step that must be accomplished in order to award a contract. The SEP and
the requesting office work with the CS to establish realistic dates that will result in a timely
award. The schedule isreviewed by the CO and approved by the SEP. A copy of the fully signed
schedule will be provided to all members of the SEP and to the designating official (DO).

The Executive Director for Operations (EDO) has stressed the need for adherence to these
milestone schedules to ensure that the contract is actually awarded when planned. The
memorandum of August 17, 1993, from James Taylor, former EDO, to the office directors and
regional administrators set forth criteria whereby office directors will be notified of late
procurements.

The SEP meets to discuss contract type and develop components of the solicitation document,
the RFP (i.e., evaluation factors, proposal preparation information, and the SOW).

The FedBizOpps notice is reviewed by the SEP or the requesting office and issued by the CS
(see Section 6.5.2 of this handbook for additional information).

After the CShas released the FedBizOpps announcement for publication, all detailsregarding
the solicitation are resolved and the CS finalizes the solicitation. The solicitation package
should be limited to 100 pages or less, including attachments.

7.3.2  Noncompetitive Negotiated Procurement

Noncompetitive negotiated procurements include 8(a) set-asides, HUBZone sole-source, as
well as other than full and open, procurements (see Section 5.2.1.20f this handbook). The
requesting office and the CS work together to develop the milestone schedule, contract type,
and the solicitation document (RFP), including proposal preparation information and the
SOW. The FedBizOpps notice is prepared by the CS and reviewed by the project officer (PO)
and the CO and issued by the CS. The CS finalizes the solicitation.

7.3.3 Sealed Bid

The requesting office and the CS develop the milestone schedule, contract type, and the
solicitation document (IFB), including the SOW and bid proposal information. The
FedBizOpps notice is reviewed by the PO, the CS, and the CO and issued by the CS. The CS
finalizes the solicitation.

7.4 Instructions to Offerors or Bidders

The solicitation package for each of the three procurement methods, discussed above,
contains instructions to offerors describing how to compile the proposal, including separate
cost and technical packages and the required number of proposal copies. The offeror may be
advised of streamlining initiatives as well as other instructions, which may include —
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e limiting the number of pages in proposal to 100 or less, including attachments; prohibiting
videos and foldouts, discouraging glossy or elaborate materials

e using the cost proposal format

e submitting a contractor spending plan for cost reimbursement contracts that have a
performance period exceeding 6 months and are expected to be greater than $100,000

e submitting the components of the technical and cost proposal (such as labor hours and
categories, materials, subcontracts, and travel) that are needed to evaluate the offeror’s
understanding of the scope of work

e providing resumes for all professional personnel
e setting a deadline for submission of offerers’ questions

e aprovision that any or all proposals will be rejected if such action is in the Government’s
interest

e waiving informalities and minor irregularities in proposals received

e stating the intention to evaluate proposals and award a contract without discussions with
offerors. (The Government can reserve the right to seek proposal clarifications [e.g.,
capability issues as described in FAR 15.306(a) or minor or clerical errors as described in
FAR 14.407] and hold communications as described in FAR 15.306(b). Therefore, the
offeror’sinitial proposal should contain the offeror’s best terms from a cost or price and
technical standpoint. The Government can reserve the right to conduct discussions if the
CO later determines them to be necessary.)

e limitingthe number of proposals in the competitive range to the greatest number that will
permit an efficient competition among the most highly rated proposals. (The CO may
determine that the number of proposals that would otherwise be in the competitive range
exceeds the number at which an efficient competition can be conducted.)

e reserving the right to make an award on any item for a quantity less than the quantity
offered, at the unit cost or prices offered, unless the offeror specifies otherwise in the
proposal

e reserving the right to make multiple awards if, after considering the additional
administrative costs, it is in the Government’s best interest to do so

¢ noting that exchangeswith offerors after receipt of a proposal do not constitute a rejection
or counteroffer by the Government

e noting that the Government reserves the right to determine a proposal is unacceptable if
the prices proposed are materially unbalanced between line items or subline items.
(Unbalanced pricing existswhen, despite an acceptable total evaluated price, the price of
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one ormore contract line itemsis significantly overstated or understated asindicated by the
application of cost or price analysis techniques. A proposal may be rejected if the CO
determines that the lack of balance poses an unacceptable risk to the Government.)

o noting that awritten award or acceptance of proposal mailed or otherwise furnished to the
successful offerorwithin the time specified in the proposal shall result in abinding contract
without further action by either party

o requiring graphs, charts, and tables when they will facilitate evaluation of proposals

The instructions usually inform all prospective contractorsthat NRCwill solicitfrom available
sources data concerning an offeror’s past performance and will consider this information in its
evaluation.

The solicitation package also may contain commercial product descriptions when ncccssaryto
satisfy the needs of the agency for research and technical assistance.

The solicitation may require oral presentations as discussed in Sections 5.10.1.2and 6.8.5 of
this handbook.

When using the tradeoff best value acquisition technique, all evaluation factors and significant
subfactorsthat will affectcontract award and their relative importance shall be clearly statedin
the solicitation.

The solicitation is issued to potential sources only, including sources identified by the
requesting office, from the bidders list, and others requesting the solicitation.

7.5 Internet “Cookies”

Personal information is often collected at Web sites in a file called a “cookie.” A cookie is
placed on a Web user’s hard drive by the Web site being visited to monitor accessto the site,
usually without the user’s knowledge. Web sites use cookies to recognize users who have
previouslyvisited them, often to return the user to information he or she entered and stored at
the site (e.g., a “shoppingcart”). A “persistent”cookie isretained on the Web user’s hard drive
after the user leaves a site and is reactivated when the user returns to the site that originally
placed its cookie. Office of Management and Budget Memorandum M-00-13, dated June 22,
2000, provides guidance relating to the collection of information by Federal Web sites using
cookies. In accordance with this guidance, the CSwill include a clause in applicable contracts
stating that neither NRC nor its third-party contractors that manage or develop the NRC Web
site shall send persistent cookies, place persistent cookies on users’ computers, or collect
personally indentifiable information from visitors to the NRC Web site unless in addition to
clear and conspicuous notice, the following conditions are met: acompelling need to gather the
data on the site; appropriate and publicly disclosed privacy safeguards for handling of
information derived from “cookies”; and personal approval by the Executive Director for
Operations (EDO).
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7.6 Privacy Act

The PrivacyAct of 1974, asamended (5U.S.C. 552a), establishes safeguards for the protection
of records on individuals that the Federal Government collects, maintains, uses, and
disseminates. The Privacy Act is applicable when information about individuals can be
retrieved from agency records by a personal identifier (name, social security number, or case
number assigned to the individual). The purpose of the Privacy Act is to balance the
Government’s need to maintain information about individualswith the rights of individualsto
be protected against invasionsof their privacy. In accordance with Management Directive 3.2,
“Privacy Act,” the provisions of the Privacy Act also apply to a duplicate system of records,
which may be copies of agency records or similar to records contained in an NRC system of
records. A duplicate system of records does not need to contain all of the records contained in
the primary system. Project officers shall inform the CS when a contract requires NRC
contractors and/or subcontractors and their employees to maintain or have accessto a system
of records or a duplicate system of records that contains personal information about
individualsand fromwhich personal information can be retrieved by reference to an individual
identifier (e.g.,name, social security number). The CS will then ensure that the Privacy Act
clauses of the Federal Acquisition Regulation (FAR) are incorporated into the solicitation by
reference. Examples of agency functions that may require the contractor to maintain a system
of records on individualsare Time and Attendance Records (records include name and social
securitynumber), Travel Records (records include name and social security number), Parking
Permit Records (records include the applicant’s name, address, telephone number, and
vehicle information), Drug Testing Program Records (records include results of initial,
confirmatory, and followuptesting), Facility Security Access Control Records (records include
an individual’s name, social security number, badge number, and digital image), and
Employee Health/Fitness Center Records (records include an individual’s name, date of birth,
social security number, and medical history). Common duplicate systems of records include
Time and Attendance Records and Travel Records.

7.7 Review and Approval of Solicitation

After the solicitation package is complete, the SEP requesting office should review it for
completeness and accuracy. The package should inform potential offerors what the agency
desires to procure, how an offeror is to submit a proposal, and how these proposals will be
evaluated. The solicitation alsoisreviewed by the CS, the CO, and by the Office of the General
Counsel, if appropriate. Legal review ensures that the terms of the SOW clearly describe what
the contractor and the agency are legally obligated to do.

7.8 Issuance of the Solicitation

After the CO has approved the release of the unclassified solicitation, it can be accessed

through FedBizOpps or it should be mailed or deliveredto sources obtained from the Office of

Small Business and Civil Rights (SBCR) or from the program office or to firms requesting
copies of the solicitation.
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DC will issue the solicitation in accordance with the FedBizOpps notice. A brief
announcement of proposed purchases may be made in newspapers and trade journals in
compliance with Federal Acquisition Regulation (FAR) 5.101(b). A copy of the solicitation
also is sent to ADAMS.

7.8.1  Supplementary Distribution

Areasonable number of copies of unclassifiedsolicitations that are synopsized in FedBizOpps
will be kept by DC for prospective offerors who may request them and for others with an
interest in the procurement. These copies of solicitations also are used to respond to protests
submitted to the agency or the General Accounting Office, and after award of the contract, to
respond to requests submitted under the Freedom of Information Act.

7.8.2 Cancellation of the Solicitation

All procurement actions initiated by NRC are expected to result in the eventual award of a
contract. However, itisinevitable that circumstances will sometimes necessitate a cancellation
of the procurement request. If it is necessary to cancel a request for procurement action
(RFPA) for any reason during the procurement process, the DO cited on the RFPA shall
submit a written request for cancellation to the Director of DC. The request shall cite the
reasons for such action. The CS will prepare a cancellation notice to be published in
FedBizOpps.
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Part 8 Types of Contracts

A contract isa binding agreement between two or more parties. In the Government, contracts
are primarily structured according to the degree of risk and certainty of need, as a method by
which the risks and rewards of a specific job are allocated. The most fundamental difference
between contracts is whether they are a fixed-price type of contract or a cost-reimbursement
type of contract.

Procurement requirements may make it necessary to define performance goals, training
approvals, quality assurance measures, and schedule objectives. Because each additionial
requirement may increase the risks and costs of the work involved, the contractor must weigh
these factors carefully in deciding whether to compete for a job. Within certain limits, the
contractor may be willing to accept more risk for greater profit; however, the contractor may
want NRC to share the cost risks. This balancing of financial risk and rewards underlies the
contracting officer’s selection of a contract type.

The following factors are considered in selecting the type of contract:

e nature and complexity of the item or services required
* urgency of the requirement

e contract performance period and the agency’s quantitative requirements under the
procurement

e degree of competition anticipated

o difficulty of accurately estimating the contractor’s costs

e availability of comparative data with which to evaluate the successful contractor’s offer
e the agency’sprior experience with the contractor

e degree of the agency’s risk

e extent and nature of the subcontracting contemplated by the contractor

e degree of risk involved for the contractor

e nature of the contractor’s accounting system
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o administrative costs to both parties generated by various contract types

o agency need for information on the contractor’s actual cost of performance, which is
necessary to estimate the price of follow-on procurements

8.1 Fixed-Price Contracts

The fixed-price contract binds the contractor to complete the work for either afirm fixed price
or a fixed price subject to predetermined adjustments. Acquisition of commercial items or
services is accomplished using a fixed-price contract.

8.1.1 Basic Structure

The agency must design and administer the contract in a way to avoid claims for unforeseen
work and costs. If the statement of work and the contract are well written to eliminate
ambiguities, and administered properly, the contractor bears the cost risk. The contractor also
has greater opportunity for higher profits by efficiently performing the contract. If the
contractor can complete the work at a cost below the negotiated cost, the contractor gains. If
there is a cost overrun, the contractor must complete the work and absorb any overrun.

A firm fixed-price contract provides for a price that, absent change orders and certain other
administrative actions, is not subject to any adjustment by reason of the actual cost incurred by
the contractor in the performance of the contract, thus placing maximum risk on the
contractor. This type contract imposes a minimal administrative burden on the contracting
parties (i.e., cost reporting and audits are not required during the contract period of
performance and closeout).

In addition to a firm fixed price for the work performed, the price may be fixed by using a
contract with unit pricing. Unit prices are preset for units, such as equipment or supplies, or a
definable segment of service. Thistype of contract may be used when the item or unit of service
can be clearly defined, but the quantity is not as well defined. The firm, fixed-price contract
shall be fully funded when the contract is awarded.

8.1.2  Adjustments

The contract specialist (CS) may recommend one of a number of predetermined adjustment
variations of the fixed-price contract for use when the work can be well defined, but itwould be
unwise to place the entire cost risk on the contractor. The primary reason for using an
adjustment isto allowfor economic uncertainty. If procurement costs are uncertain at first but
experience may make a firm price possible later, afixed-price redeterminable contract may be
used. In another fixed-price situation, if market conditions make material prices and labor
rates uncertain, escalation or deescalation may be used to adjust for price changes as they
occur.

In order to ensure that the contractor has a fair and reasonable incentive and that the
contractor assumes an appropriate share of the risk, the CS may recommend that a fixed-price
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incentive contract be used. Firm or successivetarget costs, profits, a profit adjustment formula,
and a ceiling price are negotiated in the contract and used to monitor performance under the
contract. Although this contract structure permits a final fee to be determined on the basis of
performance, the cost of administration of this type of contract usually outweighsthe benefits
in the fixed-price situation.

8.2 Cost Reimbursement Contracts

The cost-reimbursementtype of contract is used when the nature of the work makes it difficult
for the agency to develop a reliable cost estimate. A cost-reimbursement type contract
provides for payment to the contractor of allowable costsincurred in the performance of the
contract, to the extent prescribed in the contract. This type of contract is used often for
procuring research and most technical assistance work. The cost risks generally are taken by
the agency, especially under the basic cost-plus-fixed-fee contract (CPFF). To share the cost
risks with the contractor, the CS may recommend one of several basic variations of a
cost-reimbursement contract, as described below.

8.2.1 Cost Contract

A cost contract is a cost-reimbursement type contract under which the contractor receives no
fee but is reimbursed for all its allowable, allocable costs in the performance of a contract. If
the procurement offers the contractor certain benefits beyond the immediate contract, the
contractor may be willingto take onthe work without fee or for a share of the costs. Thistype of
contract is used most often for work performed by universities.

8.2.2  Cost-Sharing Contracts

A cost-sharing contract is one under which the contractor receives no fee but is reimbursed
only for an agre