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I. INTRODUCTION

In accordance with 10 C.F.R. § 2.341(b)(3), Louisiana Energy Services, L.P.

("LES")i herein responds in opposition to the petition for review filed on March 20, 2006 by

Nuclear Information and Resource Service and Public Citizen ("NIRS/PC" or "Petitioners").'

NIRS/P'C are seeking Commission review of the Second Partial Initial Decision of Atomic

Safety and Licensing Board ("Board"), issued on March 3, 2006, and a related Board ruling of

the same date on NIRS/PC and NRC Staff summary disposition cross-motions. Specifically,

NIRS/PC seek review of the Board's dismissal of Contention NIRS/PC EC-4 ("Impacts of Waste

Storage and Disposal"), as that contention was remanded to the Board by the Commission on

October 19, 2005, in CLI-05-20.2  For the reasons discussed below, the Commission should

reject the NIRS/PC petition for review and affirm LBP-06-08 and LBP-06-09.

'Petition on Behalf of [NIRS/PC] for Review of Second Partial Initial Decision of Enviromne ital
Contentions" (Mar. 20, 2006) ("Petition").

2 See CLI-05-20, 62 NRC 523 (2005)
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II. FACTUAL BACKGROUND

This proceeding, which has been conducted under the procedures set forth in

Subpart G of the Commission's recently revised Rules of Practice (10 C.F.R. Part 2), relates to

an application filed by LES on December 12, 2003, seeking NRC authorization to construct and

operate a gas centrifuge uranium enrichment facility - designated the National Enrichment

Facility ("NEF") - near Eunice, New Mexico. The Board has discussed the major procedural

milestones of this proceeding on numerous occasions.3 The procedural history of Contention

NIRS/PC EC-4 in particular has been discussed at length by both the Board (in LBP-06-08 and

LBP-06-09) and the Commission (in CLI-05-20). There is no need to repeat those prior

recitations here. In short, NIRS/PC initially sought to amend Contention NIRS/PC EC-4 to

include disposal impacts issues in October 2004,4 following the issuance of the Staff's draft

environmental impact statement ("DEIS") for the NEF.5 NIRS/PC later sought to renew that

proposed contention amendment in a February 2, 2005 motion.6

The text of the remanded contention is set forth in full in the Board's decision.' In

sum, Basis A of the remanded contention concerns the Staffs assessment of the impact of near-

surface disposal of depleted uranium. Basis B alleges an "unexplained" change in the NRC's

historical position relative to the acceptability of near-surface disposal of large volumes of

depleted uranium. Basis C challenges two limited aspects of the Staffs reliance on the Claiborne

Enrichment Center ("CEC") final EIS ("FEIS") analysis of "deep disposal" impacts. See Section

3 See, e.g., LBP-05-13, 61 NRC 385, 392402 (2005).

4 See "Motion on Behalf of [NIRS/PC] to Amend and Supplement Contentions" (Oct. 20, 2004).

5 See NUREG-1790, Environmental Impact Statement for the National Enrichment Facility in Lea
County, New Mexico, Draft Report for Comment (Sept. 2004).

6 See Motion on Behalf of [NIRS/PC] for Admission of Late-Filed Contentions (Feb. 2, 2005)
Proprietary) ("February 2005 NIRS/PC Motion").

7 See LBP-06-08, 63 NRC _ (slip op. Mar. 30, 2006) at 18-19 n.16.
2



-

III.B, infra. The Commission remanded for consideration only paragraphs B(1), B(2), C, J, and

K of the February 2005 NIRS/PC motion, noting that the February 2005 motion "may be

considered only to the extent that it raises or elaborates upon essentially the same 'impacts'

analysis arguments made following the DEIS."8 The Commission directed the Board "to focus

on the terms and bases of the contention submitted in the first motion rather than the overbroad

claims in the renewed motion."9

With respect to Bases A and B, the Commission emphasized that the remanded

contention "at bottom goes to whether the impacts of near-surface disposal have been adequately

estimated or assessedfor NEPA purposes.' 0 The Commission clarified that NEPA does not call

for a "full-scale site-specific review," and that "an assessment of the estimated impacts at one or

more representative or reference sites can be sufficient."" The Commission added that "in this

type of analysis, the impacts for a range of potential facilities or locations having common site or

design features can be bounded." Id. The Commission did not direct the parties to prepare a

"bounding or broadly scoped" assessment, so as to encompass the environmental impacts

associated with any conceivable method or location for disposal of the depleted uranium. 12

With respect to Basis C of the amended contention, the Board, like the

Commission, concluded that NIRS/PC's challenge to the Staffs reliance on the CEC (lose

impacts analysis was potentially amenable to summary disposition.'3 Accordingly, the Board

8 See CLI-05-20, 62 NRC at 532, 533 n.49.

9 Id. at 532.

10 Id. at 536 (emphasis added).

I I Id. (emphasis added)

12 See LBP-06-08, slip op. at 50, ¶ 4.41.

13 See Tr. at 2598-99; see also CLI-05-20, 62 NRC at 533 n.48.
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established a schedule for summary disposition motions shortly after the October hearings.14

The parties submitted motions and responsive pleadings in accordance with that schedule. In

LBP-06-09, the Board granted the Staffs summary disposition motion, and denied NIRS/IC's

cross-nmotion, thereby dismissing Basis C of the contention.

III. ARGUMENT

NIRS/PC seek reversal of LBP-06-08 and LBP-06-09. Under 10 C.F.P.. §

2.341(b)(4), the Commission may, in its discretion, grant a petition for review, giving due weight

to the existence of a "substantial question" with respect to the following considerations: (1) a

finding of material fact is clearly erroneous or in conflict with a finding as to the same fact in a

different proceeding; (2) a necessary legal conclusion is without governing precedent or is a

departure from or contrary to established law; (3) a substantial and important question of ]aw,

policy or discretion has been raised; (4) the conduct of the proceeding involved a prejudicial

procedural error; or (5) any other consideration which the Commission may deem to be in the

public interest.' 5 Thus, Petitioners must demonstrate that Board factual findings were "clearly

erronecus," or "not even 'plausible in light of the record viewed in its entirety."' 6  The

Commission's standard of "clear error" for overturning a Board decision "is quite high."'7 While

the Commission has authority to make its own de novo findings of fact, it "generally do[es] not

14 See Order (Accepting Joint Report Proposals) (Nov. 9, 2005) (unpublished).

15 10 C.F.R. § 2.341(b)(4)(i)-(v); see also See Private Fuel Storage, L.L.C. (Independent Spent Fuel
Storage Facility), CLI-03-8, 58 NRC 11, 17 (2003).

16 See Kenneth G. Piece (Shorewood, Illinois), CLI-95-6, 41 NRC 381, 382 (1995) (quoting

Anderson v. Bessemer City, 470 U.S. 564, 573-76 (1985)).

17 See CLI-03-8, 58 NRC at 26 (2003).
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exercise that authority where a Licensing Board has issued a plausible decision that rests on

carefully rendered findings of fact."' 8

Petitioners' arguments are addressed below insofar as they pertain to "no ar-

surface" disposal and "deep" disposal of depleted uranium. Petitioners do not set forth any issue

that raises a substantial question with respect to any of the considerations specified above.

Instead, Petitioners largely re-argue the merits of their earlier positions, without showing "clearly

erroneous" fact findings or prejudicial procedural errors. Nor do Petitioners raise a substantial

and important question of law or demonstrate that any of the Board's legal conclusions are

without governing precedent or contrary to established law.

A. Adequacy of the Staffs NEPA Analysis of Near-Surface Disposal Impacts

Petitioners' overarching claim is that the Board incorrectly found that the Staff

took a "hard look" at the impacts of near-surface disposal of depleted uranium, as required by

NEPA. Petitioners contend that the Board erred substantively by "espousing" the Staffs

"supposed analysis of the Envirocare site" and "disobeying" the Commission's explicit direction

on remand. Petition at 10-11, 16-17. None of Petitioners' arguments demonstrates the alleged

Board error. As discussed. below, the Board adhered to the terms of the Commission's remand,

carefully focusing on "whether the Staff took the hard look required by NEPA with regard to the

near-surface disposal of depleted uranium in the concentrations and quantities produced try a

uranium enrichment facility such as the proposed NEF."'9 Further, the Board's conclusion that

the Staff complied with that NEPA obligation is fully supported by the record of this proceeding.

Id. at 25-26. See also Hydro Resources, Inc. (P.O. Box 777, Crownpoint, NM 87313), CLI-06-

D0, 63 NRC - (slip op. Jan. 11, 2006).

19 LBP-06-08, slip op. at 39, ¶ 4.24 (emphasis added).
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1. The Board's Decision is Consistent With Applicable NEPA Requirements and
Based on Carefully Rendered Findings of Fact

Petitioners argue that in finding that the Staff satisfied NEPA's "hard look" lest,

the Board failed to follow the terms of the Commission's remand in CLI-05-20 and disregarded

contrary record evidence. Petitioners claim that the Board's decision "hinges upon a

determination made by the Utah DRC [Division of Radiation Control] and a second supposed

determination by the Commission Staff." Petition at 16. Petitioners further claim that neither

determination "complies with NEPA requirements." Id. However, in fact, the Staffs review

meets NEPA's "hard look" requirement, and the Board's decision is correct.

It is well-established that "NEPA imposes only procedural requirements on

federal agencies, with a particular focus on requiring agencies to undertake analyses of the

environmental impact of their proposals and actions."2 0 These requirements include, amang

others, agency discussion of the environmental effects of a proposed action in an environmental

assessment or an EIS.21 Neither NEPA nor an EIS mandates a particular result or particular

substantive decision by the agency. 22

The Council on Environmental Quality ("CEQ") NEPA-implementing regulations

define environmental effects to include both the direct and indirect effects of a proposed action.

"Direct effects" of a proposed action are those "that are caused by the action and occur at the

same time and place." 40 C.F.R. § 1508.8(a). "Indirect effects" are those that are "caused by the

20 Dep't of Transp. v. Pub. Citizen, 541 U.S. 752, 756-57 (2004)

21 See 42 U.S.C.A. § 4332(2)(C); see also 10 C.F.R. Part 51.

22 See Robertson v. Methow Valley Citizen's Council, 490 U.S. 332, 350 (1989). On a related note,

the Commission recently stated that "[its) boards do not sit to 'flyspeck' environmental docum nts
or to add details or nuances," and that "[i]f the ER (or EIS) on its face 'comes to grips with all
important considerations' nothing more need be done." System Energy Resources, Inc. (Early Site
Permit for Grand Gulf Site), CLI-05-04, 61 NRC 10, 13 (2005) (citations omitted).
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action and are later in time or farther removed in distance, but are still reasonably foreseeable."

Id. CEQ guidance states that that an agency must identify all of the known indirect effects of a

proposed action, as well as make a good faith effort to explain the effects that are "reasonably

foreseeable."2 3 The agency, in other words, must "make an informed judgment, and [] estimate

future impacts on that basis, especially if trends are ascertainable," but it is "not required to

engage in speculation or contemplation about [] future plans."24 Nor is it required to discuss

indirect effects that are remote or speculative.25 In the end, an agency's preparation of an EIS is

tempered by a "rule of reason," such that the standard is whether the EIS contains a "reasonably

thorough discussion of the probable environmental consequences."2 6

In this case, the proposed agency action is the NRC's issuance of a license

authorizing LES to construct and operate a uranium enrichment facility. Any environmental

impacts associated with the future disposal of depleted uranium from the NEF are indirect effTcts

of the proposed action. The Board recognized this in describing the agency's NEPA obligations

relative to the future disposal of depleted uranium from the NEF:

NEPA requires the staff to take a hard look at all reasonably foreseeable
environmental consequences of construction and operation of the proposed
NEF, including those secondary or indirect consequences of disposal of
the waste generated by that facility. These secondary effects cannot, and
need not for the purposes of satisfying the agency's NEPA obligation, see
CLI-05-20, 62 NRC at 536, be examined with particularity since a specific
disposal site has not yet been identified.

23 CEQ, Forty Most Asked Questions Concerning CEQ 's NEPA Regulations, Question 18, 46 Fed.
Reg. 18,026 (Mar. 23, 1981).

24 Id. (emphasis added).

25 Vermont Yankee Nuclear Power Corp. v. Natural Res. Def Council, Inc., 435 U.S. 519, 551

(1978).

26 Selkirk Conservation Alliance v. Forsgren, 336 F.3d 944, 958 (9th Cir. 2003) (citations omitted).

27 LBP-06-08, slip op. at 48, 1 4.37 (emphasis added).
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On this basis, the Board correctly concluded that "in the particular circumstances of this case,

the staff's NEPA review based upon a single reference site satisfies the staff's NEPA obliga:ion

to take a hard look at the environmental impacts of near-surface disposal with regard to the

particular challenges asserted by NIRS/PC."28

Contrary to Petitioners' claims, the Board's decision is based on sound reasoning

and is well-supported by the record. First, the Board carefully parsed the Staffs discussion of

the impacts of near-surface disposal of depleted uranium, as presented in the FEIS; The Board

summarized the Staffs approach as follows:

[T]he FEIS uses Envirocare as a "reference site," and makes four points
regarding the impacts of near-surface disposal at Envirocare: (1) the
environmental impacts of disposal at a given licensed near-surface
disposal site, such as Envirocare, would have been examined at the time
the facility received its initial license, or in conjunction with any
amendment to that license; (2) under the terms of its license, Envirocare is
authorized by the State of Utah to accept depleted uranium without any
volume restrictions; (3) certain site-specific characteristics make disposal
of depleted uranium acceptable at the Envirocare site; and (4) because
disposal of depleted uranium at Envirocare meets the State of Utah
low-level waste licensing requirements, impacts of disposal of depleted
uranium from the NEF at Envirocare would be "small." 29

The Bcard accepted the Staffs view that a reference site is "a site where it would be possible to

meet all the performance criteria of Part 61 to safely dispose of the depleted uranium, where the

envirormental impacts would be small."30 In this regard, the Board correctly noted that because

Utah is an NRC Agreement State, its low-level radioactive waste disposal regulations must be

compatible with the Commission's Part 61 regulations. See LBP-08-06, slip op. at 41 n.31.

28 Id. at 49, ¶ 4.38 (emphasis added).

29 Id. at 41, 4.26.

30 Id. at 41, 4.27 (quoting Tr. at 2866).
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Second, the Board concluded that Petitioners' narrow challenge to the adequacy of

the Staffs NEPA analysis of " near-surface" disposal impacts hinges on the resolution of two

issues.:" The first is whether Envirocare is licensed to accept for disposal, in accordance with

Part 61-compatible requirements, the quantities of depleted uranium at issue here. The second is

whether the NRC Staff, in relying on the Utah DRC's licensing determination and related

representations relative to Envirocare, exercised "independent judgment" for purposes of NEPA.

As discussed further below, the Board found that the record contains sufficient evidenct to

resolve both of these issues, and hence the contention itself, in favor of the Staff.

In seeking review of LBP-06-08, Petitioners argue, in principal part, that: (I) the

record lacks adequate explanation of Utah's decision to permit disposal of depleted uranium at

Envirocare; (2) the Staff did not exercise "independent judgment" in relying on Envirocare as a

referen.e site; and (3) the NRC has failed to provide a "bounding" analysis of disposal-related

impacts, as purportedly required by CLI-05-20. As discussed below, these arguments cast no

doubt on the validity of the Board's findings and conclusions, let alone establish "clear error."

Petitioners merely recapitulate prior testimony, raise issues that are beyond the agency's

jurisdiction and the narrow scope of Contention NIRS/PC EC-4, improperly challenge the

Commission's regulatory process, and make assertions that lack any factual or legal basis.

2. Specific Agreement State Licensing Determinations Concerning Near-Surjrace
Disposal of Depleted Uranium are Beyond the Scope of This Proceeding

Petitioners fundamentally challenge the Utah DRC's decision to authorize

Envirocare to receive depleted uranium for near-surface disposal. There is no dispute that Utah

has authorized Envirocare to accept, and that Envirocare has, in fact, accepted depleted uranium

3 1 See LBP-08-06, slip op. at 41-42, 1 4.28.

9
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for near-surface disposal at its Clive, Utah facility.32 However, NIRS/PC question the DRC's

decision, asserting that the record lacks sufficient data to support DRC statements regarding the

high salinity of soils and groundwater at the Envirocare site.33 NIRS/PC also claim that Utah has

not complied with the NRC's "inadvertent intruder" provision (10 C.F.R. § 61.41) by excluding

all human use scenarios and relying on "short-term institutional use factors." Petition at 17-19.

These arguments lack merit for two major reasons. First, the NRC does not kave

jurisdiction over the specific licensing decisions of state regulatory agencies. This holds true

even for NRC Agreement States, to which the Commission may delegate certain regulatory

authori :y pursuant to Section 274 of the Atomic Energy Act of 1954, as amended. As the Board

correctly explained, while the NRC retains "oversight authority" over the specific activities

covered by such an agreement, "the Agreement State assumes all active regulatory authority Wvith

regard to those specified activities." Thus, "[w]hen a facility [like Envirocare] is licensed by a

State pursuant to an NRC delegation, the NRC has no authority, short of withdrawing the

delegation itself, to enforce conditions of the license or determine that new conditions are

necessary."34 Any NIRS/PC challenges to specific Utah DRC licensing determinations and/or

the viability of Envirocare's Agreement State license are in the wrong forum and should be

rejected on this ground alone.

In this regard, the Board did not "erroneously eliminate" Dr. Makhijani's prefiled

testimony concerning "disposal performance" at the existing Envirocare facility and the proposed

32 See LES Exh. 103 (stating that Envirocare has previously received and disposed of depleted U 308

by shallow land burial in a Class A disposal cell); LES Exh. 104 (stating that the Utah DRC has
"no reservations" about Envirocare accepting depleted U308 for disposal and that "there arn no
volume restrictions in the Envirocare license").

33 Of course, there is no requirement that the record contain such data. As the Utah DRC told the
NRC Staff, it has an abundance of information about the geology and hydrology of the
Envirocare site, all of which is publicly available. See LES Exh. 104. NIRS/PC made no effort
to obtain that information and use it as evidence in this proceeding.

10



Waste Control Specialists, LLC ("WCS") facility.35 The crux of that testimony was that neither

Envirocare nor WCS "would be suitable for the disposal of the 133,000 metric tons of depleted

uranium (DU) that would be generated by the proposed NEF. 3 6 As the Board explained in its

Octobe: 4, 2005 ruling, the excluded NIRS/PC testimony essentially challenged the viability of

the WCS application and the Envirocare license. The Board rejected challenges of precisely that

sort in its June and August 2005 admissibility rulings on late-filed contention amendmenls.37

Indeed, the stricken NIRS/PC prefiled testimony merely recapitulated, nearly verbatim,

information proffered by NIRS/PC in support of the rejected late-filed contention amendments.

In rejecting those prior NIRS/PC challenges to "disposal performance" at Envirocare and WCS,

the Board acted consistent with Commission precedent, stating unequivocally that it "does not

34 United States v. United Nuclear Corp., 814 F.Supp. 1552, 1558 (D.N.M. 1992) (emphasis added).

Petitioners similarly complain that the Board unfairly excluded NIRS/PC testimony and evidence
on "uranium's chemical toxicity and the most recent scientific evidence on radiation health risks."
Petition at 4. NIRS/PC ignore prior Board rulings that are controlling here. Specifically, in its
February 2, 2005 motion, NIRS/PC sought to amend several contentions concerning depleted
uranium disposal issues. A number of the supporting bases proffered by NIRS/PC concerned
"emerging" uranium health risks and the alleged toxicological effects (e.g., nephrotcxic,
neurotoxic, etc.) of uranium. See, e.g., February 2005 NIRS/PC Motion at 13-16. The Board
appropriately rejected those issues as untimely (as they could have been raised based on LJ2S's
Driginal application) and inadmissible. In its October 4, 2005 ruling, the Board noted that it "has
repeatedly refused to admit contentions relative to the [uranium] health effects issues raised by
Dr. Makhijani here." Memorandum and Order (Ruling on In Limine Motion and Motion to
Dismiss) (Oct. 4, 2005) at 12. The Board did not commit prejudicial procedural error.

36 Importantly, neither LES nor the Staff relied on WCS as a "reference" site for purposes of their

disposal impacts analyses. The fact that LES relied on cost information contained in a
Memorandum of Agreement with WCS (LES Exh. 105) has no bearing on the NEPA issues
raised by NIRS/PC. As the Commission observed, "the adequacy of the environmental impacts
analysis [is] a matter separate from cost estimates." CLI-05-20, 62 NRC at 534.

37 See October 2005 Ruling on In Limine Motions at 12; Memorandum and Order (Ruling on
NIRS/PC Late-Filed Contention Amendments) (June 30, 2005) at 10 ("June 2005 Ruling on Late-
Filed Contentions"); Memorandum and Order (Ruling on Motion to Admit Late-Filed Amended
and Supplemental Contentions) (Aug. 4, 2005), at 21-22 ("August 2005 Ruling on Late-Filed
Contentions"). In its August 2005 ruling, the Board referred to the Commission the issue of "the
extent to which the viability of either the WCS or Envirocare facility as a disposal site is a
litigable issue in this proceeding." The Commission declined that referral. See CLI-05-21, 62
NRC 538 (2005).
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have jurisdiction over matters properly before state regulatory bodies."38 See also United

Nuclear Corp., n.34, supra.

Second, notwithstanding Utah's jurisdiction over Envirocare, Petitioners'

arguments lack merit, especially when viewed in light of NEPA's requirements. As the Board

noted, at the hearing (as in their petition for review) NIRS/PC "focused on the question of

whether the intruder dose would be exceeded in the long-term at the Envirocare site," asserting

that "the performance objectives and technical standards of Part 61 must be met for all times and

circumstances." 3 9 Relying in part on testimony proffered by LES and Staff witnesses, the Board

rejected that argument, concluding that it is not unreasonable to truncate site performance

evaluations at 1,000 or 10,000 years (as did DOE and the Utah DRC).40 The Board also noted

that such a determination is "a matter of agency policy or judgment." 41 In this regard, the record

also supports the Board's conclusion that "the Staff made a reasonable determination, as did the

DRC Staff, that the high salinity of the soils and groundwater and low annual precipitation and

high evapotranspiration rates makes any intruder scenario so unrealistic, i.e., so unduly

38 June 2005 Ruling on Late-Filed Contentions at 10 (citing Hydro Resources, Inc. (2929 Coors
Road, Suite 101, Albuquerque, NM 87120), CLI-98-16, 48 NRC 119, 121-22 (1998)). See also
August 2005 Ruling on Late-Filed Contentions at 12. Relative to the Envirocare site, the Board
found that NIRS/PC failed to raise a genuine material dispute, insofar as the proposed
contention's supporting bases impermissibly challenged the NRC's Part 61 regulations for land
disposal of low-level waste and lacked adequate factual or expert opinion support. Id. at 12-1.3.

39 LBP-06-08, slip op. at 42, 46 (¶¶ 4.29, 4.35).

40 See id. at 46-47, 1 4.36 (citing Tr. at 2618-19, 2889-91).

Id. Petitioners acknowledged this fact in paragraph 138 of their November 30, 2005 proposed
findings, stating that "[tihe question of the time period to be analyzed is fundamentally an issue of
regulatory policy." In this case, the formulator of that policy is the State of Utah in its capacity as
an NRC Agreement State. As NIRS/PC Exhibit 182 suggests, Petitioners' real objective in
raising the inadvertent intruder issue appears to be to establish a record, for purposes of judicial
review, that the approach in Part 61 is arbitrary and capricious. However, as the Commission has
made clear, NIRS/PC's effort to use this adjudicatory proceeding to modify Part 61 is
"misdirected" and "prohibited." CLI-05-20, 62 NRC at 536 (citations omitted).

12



speculative, as to fall outside the scope of the Staffs NEPA review."4 2 Petitioners' allegations

regarding a lack of supporting data for the DRC's and Staffs conclusions with respect to site

conditions are unfounded. The Utah DRC provided specific information on groundwater salinity

(30,000-80,000 milligrams per liter of total dissolved solids), precipitation rates (5-6 inches per

years), and evapotranspiration rates (40-50 inches per year). See LES Exh. 104. The DRC also

explain d that the lack of suitable irrigation water makes the soil extremely saline. See id.

Additionally, the Board did not err by refusing to accept NIRS/PC's invitation to

speculate about events that might take place tens of thousands or millions of years in the futare,

particularly as they pertain to future uses of the Envirocare site.43 Specifically, the Board stated

that "[b]ecause such material technological and socioeconomic changes are not predictable with

any confidence, any projections about the likelihood of an intruder scenario would be

exceedingly speculative."44 This conclusion is consistent with NEPA's "rule of reason" and

treatment of remote or speculative events. See Vermont Yankee, n. 25, supra.

3. The Board Correctly Concluded that the Staff Exercised "Independent
Judgment" in Using Envirocare as a "Reference Site "for its NEPA Analysis

Petitioners claim that the Staff failed to comply with NEPA by making an

"independent judgment" relative to the impacts of depleted uranium disposal at Envirocare, the

Staff's chosen "reference site." However, the record fully supports the conclusion that the Staff

exercised "independent judgment" in considering the impacts of near-surface disposal of

depleted uranium at Envirocare, so as to satisfy the Staffs NEPA obligations. Specifically, the

42 See LBP-08-06, slip op. at 45-47, ¶¶ 4.344.36 & n.37 (citing LES Exh. 104; Tr. at 2874-76,

2887).

43 NIRS/PC also state repeatedly that the Envirocare site has been used for sheep grazing, hunting,
and recreational vehicle driving in the past. See Petition at 10, 17. The Utah DRC, however,
indicated that "currently there are no public activities at the [site] boundary," and that animal
grazing occurs "on very rare occasions." See LES Exh. 104.

44 LBP-06-08, slip op. at 47 n.37.
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Staff reviewed and independently examined Envirocare's license to discern any volume or

concentration limitations that might exist relative to the near-surface disposal of depleted

uranium.45 The Staff determined that the Envirocare license authorizes disposal of depleted

uranium as Class A waste at Envirocare subject to no volume restrictions, a fact which

Envirocare and the Utah DRC confirmed in communications to LES and the Staff.46

Additionally, through its discussions with the Utah DRC, the Staff sought to

understand the basis for the waste acceptance criteria set forth in Envirocare's license, including

the elimination of specific isotopic concentration limits for the various uranium nuclides.47 The

Staff inquired as to whether "there are any special considerations that need to be taken into

account for disposal of DU material at the Envirocare facility from Utah's perspective." The

Staff also sought to understand the basis for the Utah DRC's position that onsite residential and

agricultural intruder pathways for the Envirocare site are unrealistic. Finally, the Staff requested

information concerning the average distance from the edge of the Envirocare disposal cell to the

site boundary, and the types of public activities occurring at the site boundary.

In short, the Staffs elicitation and assessment of the information from the Utah

DRC enabled the Staff to make an "informed judgment" and to estimate "probable" fuiure

disposal impacts at Envirocare as "small" on that basis. The assessment of the Staff clearly

satisfies. NEPA with respect to an agency's assessment of the "reasonably foreseeable" indirect

impacts of a proposed action. Hence, the Board correctly concluded that there is "sufficient

45 See Staff Exh. 36 at 4-63 (citing Envirocare license); NIRS/PC Exh. 179; Tr. at 2873.

46 LES Exhs. 103, 104; Staff Exh. 44.

47 See generally LES Exh. 104 (summarizing information provided by the DRC to NRC Staff).
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evidence on the record ... to conclude that the Staff indeed took a hard look at the impact:3 of

near-surface disposal at Envirocare as required by NEPA."48

Petitioners nonetheless maintain that the NRC must conduct "an independent

pathway analysis or environmental assessment of the Envirocare site." Petition at 18.

Petitioners provide no legal basis for this position, which is plainly at odds with the

Commission's Agreement State program. By virtue of its Section 274 agreement with the NRC,

Utah DRC has sole jurisdiction over licensed disposal activities at Envirocare. Further, as the

Staff and Board noted, the type of site-specific exposure pathway analysis used to determine

whether the performance objectives of Subpart C can be met and sought by NIRS/PC "is just the

kind of analysis the State of Utah conducted in licensing the Envirocare facility."49

While the Staff has exercised independent judgment here, there also is legal

precedent suggesting that, under the present circumstances, the NRC may rely on the State of

Utah's licensing determination at Envirocare as dispositive for purposes of NEPA. Stated

another way, the Staff need not conduct a complete de novo review or "independent evaluation"

of the type suggested by NIRS/PC. In New England Coalition on Nuclear Pollution v. United

States Nuclear Regulatory Commission,50 which involved the NRC's decision to authorize

construction of the Seabrook nuclear power plant, the First Circuit held that NEPA did not

require the NRC to perform an independent inquiry into the plant's environmental impact on

navigable waters. Before the EPA could issue a discharge permit to the Seabrook plant, it had to

determ ne that the plant's design could assure "the protection and propagation of a balanced,

indigenous population of shellfish, fish, and wildlife" in and on the water body receiving the

48 LBP-06-08, slip op. at 44, 1 4.32.

49 Id. at 38,1 4.22.

50 582 F.2d 87 (Ist Cir. 1978).
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discharge. While the NRC had a duty to comply with NEPA, the Court found that the NRC

could rely on EPA with respect to one aspect of the NRC's environmental impacts analysis, i.e.,

the aquatic impact of Seabrook's once-through cooling system. The Court held that:

There is no dispute that NEPA requires the NRC to factor any anticipated
marine pollution into its cost-benefit analysis of the Seabrook application.
The NRC accepts this duty but argues that it is justified in refusing to reach
an independent judgment about matters determined by the EPA because
those matters are committed by law to the special expertise of the EPA and
because repetitious adjudication of the issue would be wasteful. The NRC
argues, and we agree, that it can properly limit its concern to deciding
whether permits should be issued given the aquatic impact as determined by
EPA and other environmental impacts as determined by the NRC.5 '

The Court found that the NRC had performed, a wide-ranging study of the plant's impacts and

"did not shirk its NEPA duties," and had appropriately "accept[ed] as dispositive EPA

determinations concerning one aspect of the overall environmental impact." 582 F.2d at 98.

The circumstances here are analogous to those considered by the First Circuit. In

fact, they make for an even more compelling case of NRC reliance on another agency's

"dispositive" licensing determination. Through its Section 274 Agreement with Utah, the NRC

has specifically relinquished to Utah regulators the authority to license low-level radioactive

disposal facilities within that State. Furthermore, those facilities must be licensed in a mainer

that is compatible with the NRC's Part 61 requirements for the land disposal of low-level

radioactive waste. In authorizing the disposal of Class A waste (including depleted U 3 0E) at

Envirocare, Utah must provide "reasonable assurance" that exposures to humans are within the

limits established in the performance objectives of Subpart C of 10 C.F.R. Part 61.52 Any

attempt to second-guess the DRC's licensing determinations, which have been "committed by

582 F.2d at 98 (emphasis added).

52 See 10 C.F.R. §§ 61.40-44. The performance objectives and technical aspects of the NRC's Part

61 regulations are matters of compatibility or "particular health and safety significance." STP
Procedure SA-200, "Compatibility Categories and Health and Safety Identification for NRC
Regulations and Other Program Elements" (Oct. 2004) at 6-7, App. A at 125-26.
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law" to Utah, is legally improper and wasteful. While the NRC certainly retains limited

"oversight authority" over Utah, an NRC adjudicatory proceeding is not the proper forum or

vehicle for exercising that authority.53 As noted above, the impacts of near-surface disposaL of

depleted uranium are indirect effects of the proposed licensing action, and need not be examined

with pa:ticularity at this time in this forum.5 4

At bottom, as explained above, the NRC has satisfied NEPA's "indepenc.ent

judgment" test, to the extent it might apply here. The Staff need not perform a wholly

independent analysis from scratch, but may rely, if it wishes, on scientific data and inferences

drawn by other agencies, particularly those of an NRC Agreement State." The Staff need not

include "a written point-by-point recitation of each piece of information utilized" or the

"particular steps undertaken ... to verify that piece of information." 5 6 At its core, independent

judgment or evaluation simply requires some individualized participation by the Staff.57 Such

participation has occurred here with respect to the Staffs use of Envirocare as a reference site for

its NEPA analysis.

53 Pursuant to its authority under AEA Section 274j., 42. U.S.C. § 2201j, the NRC conducts, at
regular intervals, onsite, in-depth reviews of each State program. See Statement of Principles and
Policy for the Agreement State Program; Policy Statement on Adequacy and Compatibilitv of
Agreement State Programs, 62 Fed. Reg. 46,517, 46,520-24 (Sept. 3, 1997). This is referred to as
the NRC's Integrated Materials Performance Evaluation Program, or IMPEP.

54 CCf State of California v. Block, 690 F.2d 753, 761 (9th Cir. 1982) (noting the "preference to defer
detailed analysis until a concrete development proposal crystallizes the dimensions of a project's
probable environmental consequences") (citing Kleppe v. Sierra Club, 427 U.S. 390, 402 (1976)).

See Philadelphia Elec. Co. (Limerick Generating Station, Units I and 2), LBP-82-43A, 15 NRC
1423, 1467-1468 (1982).

56 See Airport Impact Relief, Inc. v. Wlykle, 192 F.3d 197, 207-208 (I st Cir. 1999).

57 See, e.g., Riverdale Envtl. Action Comm. Along the Hudson -- R.E.A. C.H. v. Metropolitan Transp.
duth., 638 F.Supp. 99, 106 (S.D.N.Y. 1986) (finding that federal officials exercised "independent
judgment" by visiting sites, meeting with state officials, and requiring information from state
officials before making their findings).
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.1. The Board Complied With the Terms of the Commission 's Remand Order

Petitioners also contend that "[i]nstead of estimating the impacts of near-surface

disposal at one or more representative or reference sites, to bound the impacts of such disposal,

the Board espoused the Staffs supposed analysis of the Envirocare site." Petition at 16.

Petitioners point to the Board's statement that "the environmental impacts at the Envirocare site

can[not] be considered 'bounding"' of "those that might be found for near-surface disposal at any

other site." Id. (emphasis added). Petitioners mischaracterize that statement as an alleged

acknowledgment by the Board that it did not meet the Commission's remand order. See id.

However, this is clearly not the case.

The Board states explicitly in paragraph 4.42 that when the FEIS is "combined

with th- full record before the Board . . . the aggregate is sufficient to satisfy the agency's

obligation under NEPA for this aspect of the environmental impacts of near-surface disposal,

albeit only as to that particular site [i.e., Envirocare]." Insofar as the Commission stated that

"[a]n assessment of the estimated impacts at one or more representative or reference sites can be

sufficient," nothing more is required. 58 NIRS/PC read too much into the Commission's statement

that "[iun this type of analysis, the impacts for a range of potential facilities or locations having

common site or design features can be bounded."59 (Therefore, the Staffs assessment of the

Envirocare site impacts bounds the impacts for any other site that has the same or similar

geologic and hydrologic characteristics as Envirocare.) Surely, the Commission did not intend

for the Staff and the Board to present an analysis that bounds the impacts of depleted uranium

disposal at any potential location or site. Such an assessment would be tantamount to a "worst-

58 CLI-05-20, 62 NRC at 536 (emphasis added).

59 Id. (emphasis added).
18



case" analysis, which is not required under NEPA.60 Similarly, the Board's observations in

paragraphs 4.39 through 4.41 of its decision simply reflect the Board's view that the scope of

remanded Contention NIRS/PC EC-4, and the Board's resolution thereof, is "quite narrow." The

Board found the Staffs assessment of disposal impacts at a reference site, at which the depleted

uranium from the NEF plausibly may be disposed, to be reasonable.

Petitioners' assertion that "[g]eneric analyses of disposal in a wet environrment

indicated noncompliance with the dose limits of 10 C.F.R. Part 61" is irrelevant. Petition at 6.

NIRS/PC cite analyses prepared by Sandia National Laboratories and the Department of Energy

("DOE") of the disposal of depleted uranium at "humid" or "wet" sites. Plainly, such sites do not

have site characteristics that are "common" to Envirocare, i.e., the "dry" reference site used by

the Staff. As the Board noted, "compliance with the Part 61 performance objectives depends on

specific; disposal site characteristics, or in the case of a generic analysis, assumptions regarding

specific: site characteristics."6 ' Dry and wet sites clearly have different characteristics.

On this subject, LES offers one additional and important clarification. The Board

stated that the record does not contain a "bounding or broadly scoped" analysis of disposal

impacts. In fact, such an analysis is not needed given the terms of the Commission's remand and

the indirect nature of the impacts at issue. Nonetheless, the Board commented in footnote 38 that

it "declines the LES invitation to find that the analyses of generic 'wet' and 'dry' disposal sites in

the [April 1999] DOE PEIS [LES Exh. 18] are bounding for the impacts of near-surface." It was

not LES's intent to suggest that the PEIS modeling analyses are "bounding" in the sense

contemplated by the Board. Rather, it is LES's position that the PEIS analyses of depleted

uranium disposal (in quantities larger than those to be generated by the NEF) provide additional

60 See Methow Valley Citizen's Council, 490 U.S. at 355 (1989).

61 LBP-06-08, slip op. at 39, ¶ 4.22.
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"representative or reference site" analyses of the type referred to by the Commission in CLI-05-

20. Tle PEIS examined generic environmental settings with varying characteristics (e.g.,

varying soil characteristics, infiltration rates, groundwater depths, uranium chemistry), so as to

represent a range of potential conditions."62 Significantly, DOE ascertained that near-surface

disposal of DU308 in a dry environment would have essentially no radiological health impacts.63

This conclusion parallels that set forth in the NEF FEIS.64 LES still views reliance on the PIEIS

as apposite, particularly in view of prior Commission references to that document.65

B. Adequacy of the Staffs NEPA Analysis of "Deep Disposal" Impacts

Petitioners also seek reversal of the Board's ruling, as set forth in LBP-06 .09,

relative to Basis C of Contention NIRS/PC EC-4. Basis C challenges the Staffs reliance, in the

NEF FEIS, on the Staffs prior analysis of "deep disposal" impacts in the Claiborne proceeding.

Petitioners argue (1) that "the Board expressly invited NIRS/PC to pursue the validity of the

results in Table 4-19 [of the NEF FEIS] after Staff's arithmetic errors were corrected," and (2)

that NRC Staff have failed to "quantify fully the factors and adequately set forth the

methodologies, sources, and analyses underlying their conclusions" (i.e., that the dose fractions

shown in Table 4-19 represent deep disposal impacts). Petition at 21, 24.

62 See LES Exh. 18, at 1-3 to I-4.

63 See id. at 1-19, 1-72.

64 Compare LES Exh. 18 at 1-19, 1-72 wvith Staff Exh. 36 at 4-63.

65 See 69 Fed. Reg. at 5877 col. 3 ("The NRC Staff may consider the DOE EIS in preparing the
Staffs EIS."); CLI-05-20, 62 NRC at 535 n.52 (noting that "[tlhe record already contains
additional information on estimated radiological doses at representative "wet" disposal sites,
typical of the humid southeastern United States, and "dry" disposal sites, typical of the western
United States, and that these estimates derive from the DOE's PEIS).
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I. In Remanding Basis C of Contention NIRS/PC EC-4, the Commission Did Jvot
Countenance An Inquiry Into the Validity of Claiborne FEIS Dose Estimates

The Commission remanded to the Board for further consideration two discrete

issues: (I) the Staff-acknowledged exponent transposition error in CEC FEIS Table.A.8

sandstone/basalt site river scenario drinking water pathway total dose estimate, which resulted in

the NEF DEIS Table 4-19 radiological dose being 54,000 times lower than in the CEC FEIS; and

(2) the depleted uranium disposal total dose estimates for the CEC FEIS and the NEF DEIS

differing by a factor of nearly two.66 Based on its review of the FEIS and the Staffs summary

disposition submittals, the Board found that the Staff had satisfactorily addressed those issues.67

The Board also found that NIRSIPC had raised no litigable challenge to either the "factor of twvo"

relationship, or to the Staff's correction in the NEF FEIS of the error resulting in a reported dose

in the DEIS approximately 54,000 times lower than that reported in the CEC FEIS.68

Accordingly, the Board found that the Staff has established that there are no disputed material

factual issues and that the Staff is entitled to judgment in its favor as a matter of law.

In so ruling, the Board specifically addressed -- and rejected -- NIRSIPC's attempt

to "interpose a number of other challenges to the validity of the FEIS and the DEIS."69 The

Board, noting the scope and terms of the Commission's remand, correctly ruled that NIRS/PC

had failed to timely raise these issues in contesting the DEIS. In CLI-05-20, the Commission

stated, /nter alia, that "[i]f NIRS/PC actually mean to challenge the dose estimates used in the

Claiborne proceeding, such a challenge appears untimely, given that the LES Environmental

66 See LBP-06-09, 63 NRC _ (slip op. Mar. 3, 2006) at 23-24.

67 See id. at 24.

68 See id. at 24-25.

69 Id. at 25-26. NIRS/PC raise the same Board-rejected arguments in their petition for review. See
Petition at 12-15, 20-25 (e.g., asserting that certain drinking water dose concentrations are
"incredibly" low, modeling parameters are not adequately disclosed, etc.).
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Report 3aid that it was relying on the Claiborne dose estimates."70 Neither the Board nor the

Commission "expressly invited NIRS/PC to pursue the validity of the results in Table 4-19 after

the Staffs arithmetic errors were corrected," as NIRS/PC now assert. Insofar as NIRS/PC only

repeat previously rejected arguments, they fail to raise a substantial question that warrants

Commission review.

2. NEPA Does Not Require the NRC Staff to "Reproduce" or "Quantify
Fully" the Claiborne FEIS Deep Disposal Impacts Analysis

Although the Board rejected NIRS/PC's challenges to the CEC dose estimates as

untimely, it further concluded that those challenges lacked merit. The Board refused to accept

"the apparent NIRS/PC postulate that a DEIS or FEIS is deficient per se unless its various NEPA

findings include an explanation that is sufficient on its face to enable independent verification of

any scientific results that underlie those findings."71 The Board explicitly noted its reliance on

the principle enunciated by the Commission in this case relative to Staff reliance on prior

environmental impact statements.7 2 The Commission stated that "actually redoing [] calculations

would J'be] a duplication of resources not required by law," and that an assessment of the

reasonableness of the calculations is sufficient under NEPA.73 Based on its review of the Staffs

summary disposition motion and supporting expert affidavits, the Board concluded that the Staff

"undertook a fresh review of the dose impact analysis contained in Appendix A to the CEC

70 CLI-05-20, 62 NRC at 533 n. 48.

71 :LBP-06-09, slip op. at 26-27. In so doing, the Board specifically distinguished the Lands
Council, Pilgrim, and Catawba cases cited by NIRS/PC in their petition. See LBP-06-09, slip op.
at 27 n. 0; Petition at 20-21.

72 d. at 27.

73 CLI-05-28, 62 NRC at 730.
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FEIS," and that the assumptions in the CEC FEIS Appendix A deep disposal analysis are

"reasonable and appropriate" for purposes of a generic assessment of deep disposal impacts.7 4

The Board properly concluded that neither judicial nor agency precedent supports

the "sweeping" NIRS/PC proposition that an agency must reproduce and/or quantify fully prior

environmental analyses, so as to enable third-party verification of the scientific results that

underlie the agency's findings. Indeed, such needless redundancy should be avoided.75

Moreover, "NEPA does not require the [EIS] to disclose all assumptions underlying a particular

methodology."7 6 Courts generally defer to an agency's choice of methodology to conduct a

NEPA analysis, unless the choice is-so flawed that it precludes consideration of a factor that is

essential to a truly informed decision.77

Thus, a federal agency acts in full compliance with NEPA when its relies on its

own experts' assessments of environmental impacts, as "an agency must have discretion to rely

on the reasonable opinions of its own qualified experts even if ... a court might find contrary

views more persuasive."7 8 As the Ninth Circuit noted, "NEPA does not require that we decide

whether an EIS is based on the best scientific methodology available, nor does NEPA require us

to resolve disagreements among various scientists as to methodology."7 9 Here, Staff experts

74 LBP-06-09, slip op. at 28. The "unknown scientist" referred to by NIRS/PC is Alan Toblin, an
experienced consulting engineer who previously testified as an expert on groundwater is:ues
raised in Contentions NIRS/PC EC-1 and EC-2. See Tr. at 2850; LBP-05-13, 61 NRC at 408.

75 See Limerick, 15 NRC at 1464-1470; CLI-05-28, 62 NRC at 730 (discussing incorporation by
reference and citing 40 C.F.R. § 1502.21); NUREG-1748, "Environmental Review Guidance for
Licensing Actions Associated with NMSS Programs - Final Report" (Aug. 2003) at 1-8 to 1-11.

76 Tribal Vill. ofAkutan v. Hodel, 869 F.2d 1185, 1192 (9th Cir. 1988) (citing 40 C.F.R. § 1502.24).

77 See Inland Empire Pub. Lands Council v. Schultz, 992 F.2d 977, 981 (9th Cir.1993).

78 Salmon River Concerned Citizens v. Robertson, 32 F.3d 1346, 1359 (9th Cir. 1994) (qucting
Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989)).

79 Friends of the Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115, 1130 (8th Cir. 1999).
See also Hughes River Watershed Conservancy v. Johnson, 165 F.3d 283, 288-90. (4th Cir. 1999)
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reviewed the Claiborne dose impact analysis and found it to be reasonable. NIRS/PC's untimely

criticisms of that analysis are immaterial from the standpoint of agency compliance with NEPA.

3. The Board Properly Excluded NIRS/PC Testimony and Evidence Concerning
the Depleted UO 2 Disposal Form

NIRS/PC also contend that the Board improperly excised Dr. Makhijani's

testimony regarding "the alternative of deconversion of depleted UF6 to depleted U02 , rather

than depleted U 3 0 8 ." Petition at 12, 20, 22. Given the law of the case on this issue, the validity

of the Board's decision to strike that testimony could not be clearer. In their June 23, 2005

petition for review, NIRS/PC sought Commission review of the Board's allegedly erroneous

exclusion of the NIRS/PC argument that depleted U02 is an "appropriate alternative" disposal

form. In CLI-05-28, the Commission affirmed the Board's rulings on the admissibility of the

depleted U02 issue, stating that "the Board correctly ruled that NIRS/PC were late with their

allegations about a need to analyze the alternative of converting DUF6 to DU02."8 0  The

Commission noted that NIRS/PC could have and should have raised their DUO2 "alternative"

claim following the issuance of LES's Environmental Report.

Notwithstanding, NIRS/PC allege that the Board contradicted its own p:ior

rulings by "relying" on the Staffs analyses from the Claiborne FEIS, "which assume the presence

of U02 as the dominant disposal phase in connection with deep disposal." Petition at 12, 22.

Petitioners' argument is both irrelevant and incorrect. The Claiborne FEIS states explicitly that

"[t]he estimates developed in this analysis focus on the impacts of disposal of U308."8 ' NIRS/iPC

(the fact that an environmental group's experts reach a conclusion that is contrary to that reached
by the agency's experts does not render the agency's decision arbitrary and capricious).

80 CLI-05-28, 62 NRC at 727.

81 1NUREG-1484, Final Environmental Impact Statement for the Construction and Operation of
Claiborne Enrichment Center, Homer Louisiana, Docket No. 70-3070, Louisiana Energy
services L.P. (Aug. 1994), Vol. 1, App. A at A-9. (see generally §§ 4.2.2.8 & App. A).
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wrongly equate the initial disposal or emplacement form (U308) with the "dominant solid phase,"

failing to recognize that U0 2 is the solubility-limiting uranium solid (i.e., the dominant

precipitate or solid) in "reducing" or low-oxygen conditions.82

IV. CONCLUSION

For the foregoing reasons, the Commission should deny the NIRS/PC petition for

review. It raises no "substantial question" about the "specified matters" set forth in Section

2.341(b)(4) so as to warrant Commission review.

Respectfully submitted,

J meR. Curtiss, Esq.
avA. Repka, Esq.
n J. O'Neill, Esq.

WINSTON & STRAWN LLP
1700 K Street, N.W.
Washington, DC 20006-3817
(202) 282-5000

John W. Lawrence, Esq.
LOUISIANA ENERGY SERVICES, L.P.
100 Sun Avenue, NE, Suite 204
Albuquerque, NM 87109

Dated at Washington, District of Columbia
this 30th1 day of March 2006

82 See "NRC Staff Response to NIRS/PC's Partial Motion for Summary Dispostion" (Nov. 28, 2005)

at 10-12; Attach. A at 5-7 & Table 2 (indicating that groundwater conditions in a "greater-depth
disposal facility" like that evaluated in the Claiborne FEIS are expected to be reducing, and
listing the solubility of uranium as 1 x 104 milligrams per liter for reducing conditions); see also

IUR.EG-1484, App. A at A-13 (Table A.6) (indicating that U0 2 is the solubility-limiting solid
phase, i.e., the dominant solid, for uranium in reducing conditions).
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