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INTERVENORS’ REPLY BRIEF _
REGARDING CHURCH ROCK SECTION 17 AIR EMISSIONS

L INTRODUCTION

Intervenors, Eastern Navajo Diné Against Uranium Mining (“ENDAUM”) and Southwest
Research and Information Center (“SRIC”), hereby reply to the supplemental briefs of Hydro
Resources, Inc. (“HRI”) and the U.S. Nuclear Regulatory Comrﬁission '(“NRC” or “Commi_ssion”)
Staff on review of LBP-06-01, Partial Initial Decision (Phase Il Radiological Air Emissions
Challenges to In Situ Leach Uranium Mining License) (January 6, 2006) (hereinafter “LBP-06- '
01")." As demonstrated below, HRI's and the Staff’s arguments are without merit.

. ARGUMENT

A. HRI and the Staff Fail to Show That the Commission Intended to Include
TENORM Within the Definition of Background Radiation.

The NRC Staff contends that the Presiding Officer was entitled to import the concept of
technologically enhanced naturally occurring radioactive material (“TENORM”) into the

definition of background radiation, as an exercise in interpreting the regulations. NRC Staff Brief

1 Supplemental Brief Regarding LBP-06-01 on Radiological Air Emissions at Hydro
Resources, Inc.’s Church Rock Section 17 Emissions at Hydro Resources, Inc’s Church Rock
Section 17 Uranium Recovery Site (March 13, 2006)(hereinafter “HRI Brief"); NRC Staff’s Brief
on Appeal of LBP-06-01 Concerning Radiological Air Emissions (March 13, 2006) (hereinafter
“NRC Staff Brief™).
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at 4. The exception to the notice-and-comment requirements of the Administrative Procedure Act
for interpretive rules, however, does not apply where the agency'’s action effectwely makes a
substantlve change in the underlying regu]auons Here, LBP-06 01 s addmon of TENORM to
the scope of “background radiation” would have a substantive effect on public health by increasing
the allowable level of radioactivity on the HRI site. Thus, it cannot be considered to constitute a
mere interpretation of the regulations.

Additionally, HRI relies on language in NUREG/CR-6204, Questions and Answers from
Eight Sets of Question:v and Answers on the Major Revision of 10 CFR Part 20 (May 1994), for
its argument that background radiation includes TENORM. HRI Brief at 4-5. But NUREG/CR-
6204 was issued in 1994, three years after the promulgation of the definition of “background
radiation” in the 1991 amendments to Part 20. Moreover, NUREG/CR-6204 was written by a
contractor to the NRC Staff, not the Commissioners, and therefore provides no information on the
Commission’s intent at the time ef the 1991 rulemaking. Accordingly, it may not be relied on now
to import additional meaning to the NRC’s definition of “background radiation.”

Further, NUREG/CR-6204 quotes a 1975 technical paper to the effect that TENORM is
restricted to emissions from technologically enhanced natural radiation sources that are “truly
~ natural sources of radiation ... which would not occur without (er would be increased by) some
technological activity not expressly desigﬁed to produce radiation.” NUREG/CR-6204 at 3,
citing Gesell and Pritchard, Health Physics 28, 361-66 (April 1975) (emphasis added). Under this
definition, TENORM would not include emissions produced by uranium mining, an activity which

has no other purpose than to produce radiation as a consequence of providing a source of fuel for

2 Sprint Corporation v. FCC, 315 F.3d 369, 373-74 (D.C. Cir. 2003); United States
Telecom Association v. FCC, 400 F.3d 29, 34-35 (D.C.Cir. 2005).
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nuclear power plants.?
Both HRI and the NRC Staff also persist in their argument that TENORM is included in

| bacliéfhund radiation 51mply because its sources are not regulated by the Commxssnon HRI Brief
at 6-8, NRC Staff Brief at 5. They also contend that the phrase “from the licensed operation,” as

‘usedin 10CF.R. § 20:1301(a), restricts the scope of TEDE estimates or calculations to emissions
that come directly from HRI's operation. HRI Brief at 6-8, NRC Brief at 6. As Intervenors have
demonstrated, however, these arguments are inconsistent with the regulatory scheme and history of
the Part 20 regulations and with fundamental principles of statutory interpretat.ion.4 Moreover, as '
HRI points out, the regulatory history of the Part 20 regulations indichtes that the phrase “from the
licensed operation™ has the broader meaning of “under the licensee’s control.” HRI Brief at 5,
citing 56 Fed. Reg. 23,360, 23,374-75 (May 21, 1991). The mining spoils left by UNC on Section
17 clearly are within HRT’s control, and ih fact HRI has acknowledged they exist and committed to
removing them at some pointing the future.’

B. The Parenthetical In the Definition of Background Radiation Does Not -
Exclude Section 17 Mining Spoils Emissions From the TEDE.

Interpreting the parenthetical in the definition of background radiation, the NRC Staff
argues that emissions from the Section 17 rmnmg spoﬂs constitute background radiation because

they are not “a decay product of source or special nuclear material.” NRC Staff Brief at 8. By

3 HRI argues that while milling and processing are intended to produce radiation, mining
is not. HRI Brief at 5. This distinction is specious: all of these activities lead to the production of
radiation from nuclear power plant fuel. Indeed, uranium is mined for no other purpose than
providing fuel for nuclear power reactors.

4 See Intervenors’ Supplemental Brief on Radioactive Air Emissions at 6-13 December
7, 2005); Intervenors’ Petition for Review of LBP-06-01 at 6-8 (January 26, 2006); Intervenors’
Supplemental Brief Regarding Church Rock Section 17 Air Emissions at 5 n.8 (March 13, 2006)
(hereinafter “Intervenors’ Supplemental Brief to the Commission”).

5 Affidavit of Mark S. Pelizza, { 71 (June 26, 2005), attached as Exhlbxt A to Hydro
Resources, Inc.’s Response in Opposition to Intervenors’ Written Presentation Regarding Air
Emissions (July 29, 2005) (hereinafter “Pelizza Affidavit”).
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focusing on the p‘arenthetica], the Staff overlooks the preceding language, which defines sources of

background as “naturally occurring radioactive material.” In order for gamma radiation and radon

- - .

gas emissions to be iﬁcluded in t;;;kground radiation, they must be naturally occurring. Gamma
radiation and radon emissions from the Section 17 mining spoils are not naturally occurring
because they emanate from uranium and its decay products that have been disturbed from their
natural setting and deposited on Section 17 by human activities.® Thus, they may not be included
within the scope of background radiation.” '

C.  HRI Has Not Demonstrated That the TEDE From Section 17 Would
" Be Below the Regulatory Limits.

HRI's argument at pages 9-10 that even if the Section 17 miniﬂg spoils wére excluded
from the scope of background radiation, “the TEDE to members of the public would r;ot exceed
applicable NRC limits for licensed operations,” is un.supported by the record. As demonstrated
through HRI’s own records and through radiation measurements and analyses by Intervenors’ |
experts, existing levels of radon and non-radon radiation at the Section 17 site are each in excess
of NRC regulatory standards.®

III. CONCLUSION

The Section 17 mining spoils are not “naturally occurring radioactive materials,” but

6 See Exhibit K to Intervenors’ Written Presentation in Opposition to Hydro Resources,
Inc.’s Application for a Materials License with Respect to Radiological Air Emissions for Church
Rock Section 17 (June 13, 2005) (hereinafter, “Intervenors’ 2005 Air Presentation”), Declaration
of Melinda Ronca-Battista, §§ 21-30 (June 10, 2005) (hereinafter “Ronca-Battista Declaration™)

7 In contrast, gamma radiation and radon emissions from undisturbed uranium ore whick:
contains less than 0.05% uranium by weight would be included within the scope of background
radiation.

8 See Intervenors’ Supplemental Brief to the Commission at 2. See also Intervenors’
2005 Air Presentation at 12-16; Ronca-Battista Declaration at q 20; Exhibit L to Intervenors’ 2005
Air Presentation, Declaration of Bernd Franke, § 9 (June 12, 2005) (hereinafter “Franke
Declaration™); Exhibit 2 to Franke Declaration, Franke & Associates, Crownpoint Uranium
Solution Mining Project: Review of Outdoor Radon Levels and External Gamma Radiation at 7

(January 5, 1999).
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rather were placc;d on Section 17 by human b-eings whose sole purpose was to produce nuclear
power plant fuel. As a result of these human activities, UNC left the site severely contaminated,
and HRI has clezned it up to only a n'linimalmdegree.9 The NligStaff has known that Section 17 is
contaminated since 1988, when HRI filed its license application."o Yet, the Staff has required no
further cleanup by HRI in preparation for mining operations. Now, in LBP-06-01, the Presiding
Officer has determined that HRI should be allowed to use the contarninateci Sectioq 17 site withou:
cleaning it up, in total aisregmd of the health effects of existing contamination on the neighboring
members of the public. In effect, LBP-06-01 rewards HRI for failing to take reasonablé measures
to protect public health from human-caused radioactive emissions emanating ffom its property and
that are within its control.

Intervenors respectfully submit that this result is not countenanced by the plain language,
the regulatory scheme or the history of the Part 20 regulations; nor is it consistent with the
Commission’s responsibility to ensure that public health is not jeopardized by the activities that it

licenses. The Commission should reverse LBP-06-01.

9 Pelizza Affidavit, § 75. See also Exhibit G to Intervenors’ 2005 Air Presentation, Prior
Reclamation and Inspection Report (September 18, 1995), Exhibit 4 to Franke Declaration, HRI
letter to New Mexico Mining Act Reclamation Bureau (August 31, 1994).

10 See Hydro Resources, Inc., Church Environmental Report at 227 and Fig. 2.9-1 (April
1988) (ACN 8805200344). In 1993, Intervenor SRIC also informed the NRC that cattle were seen
and photographed grazing on Section 17 in areas of high gamma radiation reported in HRI's
Church Rock Revised Environmental Report. Letter from Chris Shuey, SRIC, and Lila Bird,
Water Information Network, to Joel Grimm, U.S. Nuclear Regulatory Commission (December 14,
1993) (ACN 9509060115).
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Respectfully submitted this 20" day of March;, 2006.
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(505) 989-9022

Attorneys for ENDAUM and SRIC
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U.S. Nuclear Regulatory Commission
Mail Stop T-3 F23

Washington, D. C. 20555

Email: erh@nrc.gov
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U.S. Nuclear Regulatory Commission
Mail Stop T-3 F23

Washington, D. C. 20555
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Jep Hill, Esq.

Jep Hill and Associates
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Austin, TX 78755

Mark S. Pelizza, President*
Uranium Resources Inc.
650 S. Edmonds Lane
Lewisville, TX 75067

Email: mspelizza@msn.com

Eastern Navajo-Diné€ Against
Uranium Mining

P.O. Box 150

Crownpoint, New Mexico 87313

John T. Hull*

Steven Hamrick
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Mail Stop O-15D21

Washington, DC 20555
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Email: schl @nrc.gov
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Chris Shuey

Southwest Research and Information Center
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Anthony J. Thompson, Esq.*

Christopher Pugsley, Esq.*
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Washington, D. C. 20036
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BY ELECTRONIC MAIL AND U.S, FIRST CLASS MAIL
U.S. Nuclear Regulatory Commission

Office of the Secretary

Attn: Rulemaking and Ad_;udxcauons Staff

One White Flint North. . :

11545 Rockville Pike

Rockville, MD 20852

Re:  Inthe Matter of: Hydro Resources, Inc.; Docket No: 40-8968-ML
Dear Sir or Madam:

Please find énclosed for filing “Intervenars® Reply Brief Regarding Church Rock
Section 17 Air Emissions”. Copies of the enclosed have been served on the parties
indicated on the enclosed certificate of service, Additionally, please retumn a file-stampex|
of the enclosed filing in the attached self-addressed, postage prepaid envelope.

If you have any questions, please feel free to contact me at (505) 989-9022.
Thank you for your attention to this matter.

Smcercb,

Piltch
Douglas Meiklejohn
New Mexico Environmeptal Law Center
Attorneys for lntervyém

Enclosures

1405 Luisa Street, Suite 5, Santa Fe, New Mexico 87505
Phone (605) 989-9022  Fax (505) 989-3769 nmelc@nmelc.org



