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The principle that there is a presumption of innocence in favor of the
accused is the undoubted law, axiomatic and elementary, and its enforcement

lies at the foundation of the administration of our criminal law.

Coffin v. United States, 15 S.Ct. 394, 403 (U.S. 1895).

Andrew Siemaszko maintains his innocence of the charges against him. Under the law,

that is the posture in which this case has been, and must be, approached by the Board and the

parties.

Pursuant to 10 C.F.R. §2.342(d), and for the reasons set forth herein, Mr. Siemaszko

opposes the request of the Nuclear Regulatory Commission (NRC) Staff (the Staff) to hold the

enforcement hearing in abeyance until the criminal matter has reached final resolution.

I. The Enforcement Proceeding Should Not Be Held In Abeyance

Admittedly these circumstances present the Board with a conundrum, but not without a

framework to arrive at the answer.
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Courts are often asked to limit civil proceedings arising out of the same or related
transactions as those involved in a pending criminal proceeding.... The determination
of how best to address these considerations is within the discretion of the court and
should be made in light of the particular circumstances of each case.

A vi Nakash, et al. v. United States Department of Justice, 708 F.Supp. 1354, 1366 (S.D.N.Y.,

1988), citations omitted.

The guiding question is whether the civil enforcement action can proceed without doing

harm to the criminal case. That decision should be based on the facts, and a balancing of the

various factors the Board and the parties have considered before, now revisited in light of the

indictment.

The civil and regulatory laws of the United States frequently overlap with the
criminal laws, creating the possibility of parallel civil and criminal proceedings,
either successive or simultaneous. In the absence of substantial prejudice to the
rights of the parties involved, such parallel proceedings are unobjectionable under
our jurisprudence."

SEC v. Dresser Industries, Inc., 202 U.S. App. D.C 345 (D.D.C., 1980).

A. Applicable Legal Standards

Mr. Siemaszko agrees with the legal guidance cited by the Staff as to the applicable

agency regulations and authority, i.e., 10 C.F.R. §2.202(c)(2)(ii), permitting a presiding officer to

stay a hearing of an immediately effective order and Oncology Services Corp., CLI-93-17, 38

NRC 44, 50 (1993). Under this authority the Board should consider the reason for the stay

request, the length of time of the requested stay, Mr. Siemaszko's right to a hearing, and harm to

Mr. Siemaszko from an erroneous deprivation. Id. Mr. Siemaszko asserts that all of the reasons

now lean in his favor, and the arguments advanced by the Staff should be critically considered

and rejected.
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1. The Reason for the Request

The Staff's position is straightforward -- Mr. Siemaszko has been indicted and is awaiting

a trial, so "a stay of this proceeding is necessary." (Staff Motion, at 3.) In support of its argument

the Staff offers Affidavit Number Five from Mr. Ballentine, who claims that "the use of

interrogatories and depositions would allow Mr. Siemaszko to make an end run around the well-

established criminal discovery process that the United States has already begun." (Ballentine

Affidavit, at 2-3.) The argument has changed little, if at all, from the argument that the

government has made since seeking its first delay of this case. However, the Staff has yet to

explain why the discovery to which Mr. Siemaszko would be entitled in the enforcement case

would, in any way, present any risk to the prosecution of the criminal case.

In fact, now that the perimeters of the criminal prosecution have been established, it is

less clear why Mr. Siemaszko's right to discovery in this case would undermine the criminal

case. In the absence of some showing of harm, not yet advanced by the Staff, these is no reason

that the case cannot now proceed.

As Judge Wisdom from the Fifth Circuit acknowledged: "In some situations it may be

appropriate to stay the civil proceeding.... In others it may be preferable for the civil suit to

proceed - unstayed." Campbell v. Eastland, 307 F.2d 478, 487 (5 th Cir., 1962). That decision is

within the discretion of the trial court, and should be guided by an analysis of the facts and

circumstances unique to the case at bar.

It is not sufficient to simply list a string of other courts that have stayed civil proceedings

in favor of a criminal case. The majority of those cases cited by the Staff involve civil suits

brought by a plaintiff in anticipation of a criminal case. Mr. Siemaszko did not initiate this civil
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proceeding, the government did. He is not seeking to do an "end run" around the Federal Rules

of Criminal Procedure to obtain forbidden insight into the government's criminal case.

Unstated, but implicit in the Staff's argument, is the proposition that it would be more

difficult for the United States to convict Mr. Siemaszko if he received the information to which

he would be entitled under the NRC discovery rules. The basis for the narrower discovery rules

in a criminal proceeding is to ensure a defendant cannot manufacture evidence, formulate

perjury, intimidate witnesses, or hide behind his Fifth Amendment rights to create an unfair

advantage. However, unlike a normal criminal proceeding in which the prosecution is

constrained by the Fifth Amendment, Mr. Siemaszko has already given two lengthy statements to

the NRC 01 investigators, over 37 interviews, and numerous statements to other NRC inspectors,

independent investigators, FENOC lawyers, those conducting root cause investigations, the

Inspector General's office, the Department of Labor, and others. He has already complied with

several substantial subpoenas and document requests from the NRC, the DOJ, and FENOC.

There are no surprises here. As to potential witness intimidation, he lives in Texas. He has no

money. He has never done anything but cooperate with all the investigations that have been

conducted of this event. It is way too late for him to manufacture evidence or perjury, even if he

were inclined to do so. And, while it is premature to address the question of taking the Fifth

Amendment on specific charges identified in the indictment, he will not be claiming it for the

year 2000 issues raised by the Staff in this enforcement action.
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Given the circumstances of this case, the Staff's persistence in delaying its action begs the

question: "Why?" We think it is time to acknowledge the obvious - a strategy where the NRC,

working closely with the Justice Department, seeks to have the proverbial "two bites at the

apple." It seeks an unlimited stay in the enforcement proceeding to make its criminal case;

however, if it cannot make its criminal case against Mr. Siemaszko "beyond a reasonable doubt,"

it would still be able to come back and proceed against him, under a lesser standard, in the

enforcement case.

Undoubtedly, it would be more advantageous for the government to proceed in this

fashion. Frankly, it would be easier for Mr. Siemaszko to proceed with one case at a time. But,

if the Staff wants a stay of this case it should have the burden of identifying specific evidence,

both documents and witnesses, whose disclosure would adversely impact the criminal case under

the three considerations articulated above.' In the absence of a showing of substantial, or at least

some cognizable harm, Mr. Siemaszko should be entitled to proceed with the enforcement case.

In considering this matter, Mr. Siemaszko suggests that the Board's determination should

turn on an analysis of the relevant and material facts at issue in both cases, and a determination

on whether these facts substantially overlap. The following chart is offered for illustrative

purposes to the Board:

The Board has posed the same questions, and the Staff has still not answered the
Board's questions, which are even more relevant now, about how "on the facts of this case, some
aspect of our proceeding could facilitate witness intimidation, perjury, or the manufacture of
evidence." December 22, 2005 Order, at 12.
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Enforcement Action Criminal Indictment

"...Mr. Andrew Siemaszko engaged in Mr. Andrew Siemaszko [along with Geisen
deliberate misconduct that caused the and Cook] "prepared responses to the [NRC
Licensee to be in violation of the NRC Bulletin] [that] "were part of a scheme to
requirement to maintain and provide to the persuade the NRC to agree that Davis-Besse
NRC materially complete and accurate could operate safely after December 31,
information." 2001.".... by making false and misleading

statements and concealing material
information about the quality of the past
reactor head inspections and condition of the
reactor head.

Burden of Proof: Preponderance of the Burden of Proof: Beyond a Reasonable
Evidence Doubt

April 2000 - RFO 12

Alleged inaccurate document:
Condition Report No. 2000-1037;
Created April 17, 2000

Alleged inaccurate document:
Work Order No. 00-001846-000;
Created April 25, 2000

Fall 2001 - 2001-01 Bulletin Response

Alleged false statement:
Serial Letter 2731;
September 4, 2001

Alleged false statement
Serial Letter 2735
October 17, 2001

Alleged false statement;
Serial Letter 2741
October 30, 2001

Alleged false statement:
Serial Letter 2744;
October 30, 2001

Alleged false statement:
Serial Letter 2745;
November 1, 2001
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The criminal indictment, provided to the Board as Attachment A to the Staff's motion, is

based on a theory that Mr. Siemaszko engaged in a criminal conspiracy with others, initiated

after August, 2001 to conceal material facts from the NRC about the condition of Davis-Besse's

reactor vessel head. The alleged purpose for this scheme was to-obtain the NRC's permission for

the plant to operate beyond December 31, 2001. While no personal motive is alleged, indicated

or logical, that is the claim. The conspiracy is not alleged to have begun until after August, 2001

- well over a year beyond the date of the 12 RFO work documents that the Staff has alleged

contained information material to the NRC and were prepared by Mr. Siemaszko knowing they

were false. Nowhere in the indictment does the government reference, rely upon, or even

mention the documents prepared during 12 RFO cited in the enforcement action. Rather, the

references to the condition of the head of the reactor, the videos and the descriptions quoted were

all excerpted from materials created, edited, modified and utilized in the fall of 2001.'

In contrast, the two 2000 documents at the heart of the enforcement proceeding describe

work done during 12 RFO, were not submitted to the NRC, are not mentioned or relied upon in

the 2001 documents, and were prepared almost two years before the NRC issued the Bulletin

(2001-01) which allegedly generated the conspiracy. While there may be some overlap between

Mr. Siemaszko's knowledge of the boric acid. on the reactor head after 12 RFO, that knowledge

is already well documented.

The Staff's only new argument is its concern that Mr. Siemaszko may, at some future

deposition or the hearing, invoke his Fifth Amendment right against self-incrimination to some

- 2 It is important to note that Mr. Siernaszko did not start work at Davis-Besse until the
fall of 1999. He was not there during 1 1 RFO, and had no personal knowledge of anything
related to the reactor head until 12 RFO.
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question, which it has not articulated, which may be material to the case at bar. Under the facts

and circumstances of this proceeding, which focuses on two documents from 12 RFO in the

spring of 2000, such a concern is ill-founded.3 Moreover, the Board has already cautioned that

the claim of privilege may, depending on the circumstances, lead to an inference against Mr.

Siemaszko. If he is willing to risk that chance, and the Staff does not abuse its discovery rights

in this case, then the speculative concern should not be dispositive.

Simply put, the Staff's purported basis for holding this proceeding in abeyance until the

close of the criminal proceeding, i.e., to protect the criminal proceeding from overly broad

discovery and therefore potential tampering by Mr. Siesmaszko, does not withstand scrutiny.

The Board can craft and monitor discovery to prevent any potential abuse by either party by

holding the scope of discovery to the facts from 12 RFO surrounding the enforcement action, and

not the facts from the fall of 2001 giving rise to the criminal proceeding.

2. Length of Stay

The Staff does not even speculate about the length of a stay under its request; it simply

seeks to hold the matter in abeyance until a final conclusion of a criminal case through some

means. That is completely unreasonable, since the length of time of a criminal case is

unknowable and could stretch well beyond the career life of this Board, the lawyers, and Mr.

Siemaszko.

3 The Staff's reference to Counts 2, 3 and 4 of the indictment misstate the record. In the
fall of 2001, Mr. Siemaszko did not sign ANY letters to the NRC or cause any letters to be sent.
As the Staff and the DOJ are well aware he signed a "green sheet" to one draft of a letter, which
was significantly altered after the green sheet was signed and before it was sent to the NRC.
Nothing about the 2001 letters, Mr. Siemaszko's limited role in the "development" of the letters,
or the alleged conspiracy with which he is charged, are relevant to the enforcement action
initiated by the Staff over the Work Order or CAR from the Spring of 2000.
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The Board should not countenance such an unreasonable request by the Staff. It is

fundamentally unfair for the NRC to bring this action against Mr. Siemaszko, with public

fanfare, and then seek to have it stayed indefinitely while it seeks another remedy in another

forum. The events that are at the heart of the enforcement proceeding are already six years old.

Given the Staff's proposal, it may well be several more years before it will be prepared to

proceed with the action it initiated. Should Mr. Siemaszko prevail in the criminal matter, and

then have to litigate this issue, his ability to do so will be irreparably harmed by the lengthy

delay.

3. Mr. Siemaszko's Assertion of a Right to a Heiring

The Staff has conceded that Mr. Siemaszko has asserted his right to a hearing, that he is

entitled to one, and that this element inures to his argument for a hearing.

4. Prejudice to Mr. Siemaszko

This issue has changed since the arguments previously made before the Board.

Heretofore Mr. Siemaszko has argued that the Enforcement Action taken against him has

destroyed his ability to find work in the industry. The Staff now argues that the criminal

indictment has eclipsed the Enforcement Action in the influencing factor argument. The Staff is

correct -- the indictment and pending criminal action will obviously be the leading indicator in

any analysis of why Mr. Siemaszko is now unable to find work in the nuclear industry. But, that

makes Mr. Siemaszko's need to vindicate himself from wrongdoing in this forum, as soon as

possible, even more pressing.
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'MY. Sietaszko is prejudiced in a most basic way by having the later filed criminal matter

proceed first. If the civil matter goes first and the Staff fails to carry its burden of proof, then the

government will be precluded from relitigating any of those facts. Clearly, if the government

can't meet its lesser civil burden, then it can't meet the criminal burden. However, if the

government proceeds with the criminal case first, and fails to prove it beyond a reasonable doubt,

then the Staff would still be able to "take a second bite at the apple", as it may be possible for it

to prevail on the civil case despite a criminal acquittal. Of course, if the government gets a

conviction, that would prevent Mr. Siemaszko from challenging the same issues in a subsequent

civil case, and he would be barred from employment anyway.4

B. The Practical Reality of Conviction

Mr. Siemaszko understands that if he is actually convicted of the offenses for which he

has been indicted, that the outcome of this enforcement proceeding will become moot. He also

understands that proceeding with this enforcement hearing presents both additional burdens and

risks to his already precarious financial and legal situation. However, he believes that he is

innocent of all the charges, and that the fastest way to vindication is to proceed with all due haste

to present the facts to independent decision-makers. 5

4 Perhaps the Staff would agree to drop the civil action in the event of a criminal
acquittal.

5 The Staff continues to point out that. the Enforcement Order that initiated these
proceedings is not immediately effective. (Staff Motion, at 2 and fn 3.) The Staff clarified the
language of the Order and its intent during the December 15, 2005 hearing, and agreed that the
language of the Order could easily be read as implying immediate effectiveness, and agreed to
issue a clarification or amendment. (12/15/05 Hearing Transcript, at 146.) No clarification or
amendment has yet been issued.
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11. Proposal for Continuation of the Hearing

Mr. Siemaszko proposes that this Enforcement Proceeding should proceed in tandem

with the criminal case. The subject of this proceeding are two documents, prepared in 2000, in

part by Mr. Siemaszko, almost two years before the events that give rise to the indictment. The

2001 events are not probative of the documents Mr. Siemaszko signed in April, 2000. While the

reverse may be true, that would not be a reason to delay this proceeding. The Staff wants to

delay the Enforcement Proceeding, allegedly to avoid providing discovery to Mr. Siemaszko of

information that he is not entitled to in the criminal proceeding. Principally, we believe that

would involve the disclosure of the complete O report, all attachments and supporting

documents, interviews, statements, and similar material. Pursuant to the applicable discovery

rules, the mandatory disclosures would be followed by Mr. Siemaszko propounding

interrogatories and noticing depositions. The government also has an obligation of mandatory

disclosure in the criminal case, and is expected to disclose its information not later than the end

of March. (Ballentine Affidavit, at 2, and Staff Motion at fin 7.) Presumably the disclosure in the

criminal case will contain the 01 report and much of the information that would be relevant to the

Staff s case against Mr. Siemaszko.

It is very possible that, upon disclosur- of the material, in conjunction with the

information already known to Mr. Siemaszko, that no additional interrogatories or document

requests would be necessary at all. In that event, a hearing could be scheduled without delay, to

consider the Staff's enforcement action against him.6

6 The issue of depositions would, of course, have to be considered carefully. For
example, while the Enforcement Order accuses Mr. Siemaszko of providing information upon
which, in part, the Mode 4 restraint was lifted ( Enforcement Order at 5), the Mode 4 Restraint
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Mr. Siemaszko believes and proposes that this proceeding can continue with the

information that will be made available to him through the Staffs mandatory disclosures. He

understands that the disclosure may be tempered by the Staff seeking protective orders on some

information, which the Board may review in camera against the scope of this proceeding, and is

prepared to proceed within that framework.' Likewise, if the Staff would seek information from

Mr. Siemaszko that would be beyond the scope of this proceeding, and for which Mr. Siemaszko

may assert a claim of Fifth Amendment privilege, the Board could rule on the materiality of the

question, the applicability of the privilege and the inferences that asserting the privilege may lead

to.

With respect to the NRC Staff's discovery from Mr. Siemaszko, the Board should be

aware that the NRC Staff through its Office of Investigation has already "discovered" all that it

could possibly learn from Mr. Siemaszko. It has taken two lengthy statements from him, has

collected substantial documents, and most recently sought and received virtually everything that

Mr. Siemaszko has in his possession. (See, Attachment 2, Subpoena issued to Mr. Siemaszko

directing him to provide information to the NRC 01 investigators, with which Mr. Siemaszko

complied by providing all documents requested.) There is very little the Staff could have left to

was actually lifted on the signature of David Geisen. (See, Attachment 1.) Mr. Geisen was one
of the individuals indicted along with Mr. Siemaszko, and who is also now the subject of an
Enforcement Action. However, neither the indictment nor the Enforcement Action are about Mr.
Geisen's activities during 12 RFO, and the statute of limitations has run on those events as to Mr.
Geisen.

' Since the indictment did not cover the Work Order or Corrective Action Report that are
the subject of this Enforcement Proceeding, Mr. Siemaszko believes that there will be
information not disclosed in the criminal proceeding mandatory disclosures, that is relevant to
this matter, and for which there can be no objection to providing.
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ask of Mr. Siemaszko, and what it needs to ask him, again, about the Work Order and Corrective

Action documents, are not germane to the conspiracy charge at all. (See, Indictment, passim.)

It is Mr. Siemaszko's belief that the Board can manage the discovery in this case to

ensure that it remains focused on the issues in this proceeding, and that neither party abuses the

discovery process and strays into the subjects of the criminal case, or hides behind it to avoid

legitimate discovery.

CONCLUSION

For all the foregoing reasons, Mr. Siernaszko respectfully requests that the Board deny the

NRC Staff's Motion To Hold the Proceedings In Abeyance, and fashion a reasonable path

forward for discovery that meets the needs of the parties and serves the interest of the public.

Respectfully submitted,

4\§LQ Cca
Billie Pirner Garde
John M. Clifford
Clifford & Garde
1707 L Street, NW, Suite 500
Washington, DC 20036
(202) 289-8990 - Phone
:202) 289-8992 - Fax

Counsel for Andrew Siemaszko

Dated: February 10, 2006
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CONDITION REPORT
EC eREA2B NO. 20001037 

Page of

Removal From Mode Restraint Ust

CR2000-0782 addressed the concern of boron on the Reactor Vessel Head. This CR was writen for boron on the

CR0 nozzles on the head, but the review performed under CR2000-0782 encompassed this area. No separate

review or evaluation Is necessary. The Reactor Vessel Head v ill be cleaned of ell boron deposits following completion

of CRD flange repairs by FTI. The cleaning Is scheduled and sil occur prior to the head is moved from the head

stand. No evaluation is needed to support a Made 4 entry, therefore this CR can be removed from the Mode 4

restraint list.

e/i .Geisen

4/27/00

Attachment I
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U.S. Department of Justice

United Stares A rorney
Northern District of Ohio

UrziteS4cres Cozr( Hfouse
80 I[an Superior Awne* Suite 400
Clevelcn4 Onho 44113-1852

November 30, 2005
VIA FACSIMILE & US MAIL

James M. Burge, Esq.
James M. Burge Co., L.P.A.
600 Broadway St.
Lorain, Ohio 44052

Re: Andreu Siernaszk-o

Dcar Mr. Burge:

Pursuant to our conversation ycstzrday, I am sending you a copy of the subpoena for your
client, Andrew Siemaszko. which you indicrated you vould accept on his behalf. Please note t.at

the documents requested may be turned over directly to Joe Ulic, Scnior Special Ageot, or
Michelle Janicki, Special Agent, without requiring your client to produce the records beforc the
grand jury. Please contact me in advance of thc return date to make arrangements to turn any
dccu~a .r2 -c. o_

Please do not hesitate to contact me if you have any questions. -

Ve Itrulyurs,

Christian H. Stickan
Assistant United States Attorney
(216) 622-3818
CbriAtPn.Sfickaneusdoi .gov

Enclosure

Attachment 2



Dic. I. 2005 10:25A11
11 � - . . .. - . . . T . . I . -

14402'40811 CLEVELANI) No .277914 P. 3/

AO 10 (Rcv. 12/t9) Subpecns toJ51roJd fmGnnJvry

- UNITmD STAudS DISTRICT COURT
NORTHERN DI3RlCT OF OHIO, EASTERN DIVISION

TO: Andrew Siemaszko SUBPOENA TO TESTIFY
REFORE GRAND JURY

SUBPORNA FOR-
El PESRSON, 0 NOCUMENT(S) OR OBJECT(S)

YOU ARE HEREBY COMMANDED to appear andtesti fy before the Grad Jury of the United StatesDistrict Court
et the plae, d'tt, and time specified below.

II PLACE

Carl B. Stokes U.S. Counrbouse
801 )West Supereor Avanuc
Clcveland, Ohio 44113

COURTROOM

grand Jury Suited Lower L lvtI
DATE AND TIME

12120/05 at 9;00 AM

YOU ARE ALSO CONINMANDED to bring witb you the following document(s) or object(s):'

I
i

See Attachment.

YOU MAY TURN OVER THE AFOREMENTIONID DOCUMENTS TO THE SPECIAL AGENT SERVIING ThE SUBPOENA

AND ThlEREBY AUTHORIZE THE SPECIAL AGENT To PRESENT THE DOCUMENTS TO THE GRAND JURY ON YOUR

BEHALF.

Plexse see addltiornal Waormw~or on reverse.
This subpoena shall rernain in effect until you asc granted leve to depart by the court or by an officer actg On

behalf of the court.

CLERKt DATE
GERI M. SMITH, CLERK

(B) Dq~ty Cler November 29. 2005

NADMRE SDDEESS AND PHONE NUMBER OP ASSISTANT U5S. ATFORNEY

This nilbcnt Is Isled on vitlC
Ot c uaed SW= Of AMft Chrisdan H. Stickan, Assistant U.S. Attorney

400 United States Court House, 801 West Superior Avenue
Cleveland, Ohio 44113 Telephone:. (216) 622-3818

I If not &ppbbIJ= e~ en e e
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ATTACHMENT

' 1. Any and all correspondence, notes, diaries, memoranda, calendars, journals, disks,
reports, records, files, tapes, CDs, documents, recordings or data stored in any format or
media, relating to the following:

A. The Davis Bessc reactor vessel head cleaning and inspection in 2000 and any
preparations for doing the same;

B. The responses and presentations to and communications with the NRC concerning
NRC Bulletin 2001-01;

C. Any inspections of control ro. drive mechanisms and any control rod drive
mechanism leakage;

D. Any investigations of any unicentified reactor coolant leakage; and

E. Any and all records, documenis, or items belonging to the FirstEnergy Nuclear
Operating Company (FENOC) and any and all records, documents, or items
which you received or prepared while employed at Davis Besse, which you took
with you when you were tennniaatcd by FENOC in 2002.

2. In addition, any and all records, documents, or items responsive to a subpoena issued to
you by the Nuclear Regulatory Commission on March 18, 2003 that you have not already
produced. That subpoena sought:

A. Any records, documents, and electronic media including videotape(s), compact
discs, logs, or other records concerning or relating to the Reactor Pressure Vessel
Head and flange inspections conducted during the 1996, 1998, or 2000 refueling
outag-'s or tht. 1999 :Zi'-zccA tage;

B. Any Reactor Coolant System Engineers Notebooks or rclatcd if-.Jrr, :.o

C. Any other documents, records, or information that you provided to lINuC
outage management, as alleged and described on Page 24 of your U.S. Department
of Labor complaint, including but not limited to outage notes and VHS tapes;

D. The original drafts you provided to FENOC officials for input into the September
4, 2001, and October 17,2001, FENOC responses to NRC Bulletin 2001-01.


