UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
DOCKETED 02/16/2006
ATOMIC SAFETY AND LICENSING BOARD
SERVED 02/16/2006
Before Administrative Judges:

Thomas S. Moore, Chairman
Alex S. Karlin
Alan S. Rosenthal

In the Matter of Docket No. PAPO-00

U.S. DEPARTMENT OF ENERGY ASLBP No. 04-829-01-PAPO
(High Level Waste Repository: February 16, 2006
Pre-Application Matters)

MEMORANDUM AND ORDER
(Deletions of Documents From the LSN)

Over the past months, the Licensing Support Network Administrator (LSNA) has notified
the Pre-License Application Presiding Officer (PAPO) Board of a number of requests by the
Department of Energy (DOE) to delete documents from the Licensing Support Network (LSN).
Some of DOE’s requests concerned documents that were publicly available on the LSN (Public
LSN Documents) and some concerned documents that had been delivered to the LSNA but had
not yet been made publicly available (Non-Public LSN Documents)." We have addressed these
requests at several case management conferences. The purpose of this memorandum and
order is to publish those rulings and to establish uniform rules for the future administration of the
LSN.

Before we address this matter, it is useful to review the relevant facts. On June 30,

2004, DOE made several million documents publicly available (over one million in full text and

' The categories of Public LSN Documents and Non-Public LSN Documents include
documents where the full text is made available and documents where only a bibliographic
header is made available.
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over one million with a bibliographic header-only) and certified to NRC that it had made all of its
documentary material available on the LSN.? On August 31, 2004, the PAPO Board granted the
motion of the State of Nevada (State) to strike DOE’s certification.® Since that time, DOE has
been working on its document collection, seeking to add and to delete certain LSN documents.
When the LSNA is provided an additional document, he indexes it on the LSN and, when DOE
authorizes it, makes it publicly available on the LSN. Until that moment, it is a Non-Pubic LSN
Document. Thus, DOE works with the LSNA on the production, indexing, and ultimate public
availability of documentary material.* At some point, DOE plans to submit a new certification to
the PAPO Board.

Turning now to the specifics before us, at the May 18, 2005 case management
conference, we addressed a DOE request to delete 60,000 bibliographic header-only Public LSN
Documents. DOE stated that it had determined that the 60,000 documents were not
documentary material within the meaning of 10 C.F.R. § 2.1001 and, therefore, not required to
be made available on the LSN. Tr. at 303. With the concurrence of the NRC Staff and the State,
we directed the LSNA to post the document accession numbers of the 60,000 documents on the
LSN for 60 days. Tr. at 307-08. Thereafter, absent any objection, the LSNA was directed to
delete these documents (i.e., their bibliographic headers) from the LSN and DOE could delete

them from its document servers. Tr. at 308.

2 See Letter from W. John Arthur, Ill, Deputy Director, Office of Civilian Radioactive
Waste Management at DOE, to Annette L. Vietti-Cook, Secretary of the Commission (June 30,
2004) at Appendix D, ADAMS Accession No. ML041830705.

® See LBP-04-20, 60 NRC 300, 340 (2004).

* Other potential parties are currently, or presumably will, undertake the same
administrative steps with the LSNA.



-3-

Subsequently, the LSNA informed the PAPO Board of several additional document
deletion requests by DOE involving both Public LSN Documents and Non-Public LSN
Documents. With respect to DOE’s request to delete one employee concern document and
sixteen other security related Public LSN Documents, we directed the LSNA to delete the
documents from the LSN and permitted DOE to delete them from its document server, replacing
the full text documents with bibliographic headers available on DOE’s publicly available
document collection on the LSN.> With respect to DOE’s request to delete approximately 14,000
other documents that DOE apparently had never made available to the LSNA for processing,
and hence were not on the LSN (Pre-LSN Documents), we instructed the LSNA to inform DOE
that DOE was free to remove those documents from its own website. We also instructed the
participants to an upcoming case management conference to be prepared to address DOE’s
remaining document deletion requests at the conference.®

At the conference,” DOE first indicated that it had failed to make clear at the May 18,
2005 conference that only about 4,000 of the approximately 60,000 bibliographic header-only
documents were Public LSN Documents while the remaining 56,000 were Pre-LSN Documents.
DOE indicated, however, that it had posted the entire list of 60,000 accession numbers for the

documents on its own website. Tr. at 681-82.2

® Although our direction to the LSNA did not so state, DOE should include the original
LSN accession number and the original DOE accession number of the deleted documents in its
new bibliographic header.

¢ See Memorandum and Order (Matters to be Addressed at September 29, 2005 Case
Management Conference) (Sept. 19, 2005) at 13 (unpublished).

” At the request of DOE, the September 29 case management conference was
postponed until October 13, 2005.

8 We note that the accession numbers for the 4,000 bibliographic headers from DOE’s
Public LSN Documents were posted on the LSN for 60 days before they were deleted.
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At the conference, DOE next identified a group of approximately 6,100 additional Public
LSN Documents — 2,800 bibliographic header-only documents and 3,300 full text documents —
that it now wished to delete because they were not documentary material within the meaning of
10 C.F.R. § 2.1001. Tr. at 682. DOE asserted that it had provided the LSNA a list of accession
numbers for the 6,100 documents and that the list had been posted on the LSN since
September 7, 2005. Tr. at 682. Without objection from DOE, we ruled that the same procedure
adopted at the May 18, 2005 conference should be followed for these 6,100 documents. Tr. at
682-83.

DOE’s final document deletion request discussed at the conference concerns 875 Public
LSN Documents for which DOE now claims a privilege or other exemption from disclosure. Tr.
at 683-84. These documents have been part of DOE’s publicly available LSN document
collection since approximately June 30, 2004, although none of them have been specifically
identified publicly by DOE in seeking their deletion. Tr. at 683. DOE proposes, without objection
from the NRC Staff or the State, that it provide the LSNA the accession numbers of these Public
LSN Documents for which it now claims a privilege or other exemption from disclosure so that
the LSNA may delete the documents and then post on the LSN the accession numbers of the
deleted documents. Tr. at 684-85, 687. We agree. Because DOE now claims the documents
are privileged, they should not be identified until after their deletion from DOE’s publicly available
document collection on the LSN and DOE’s own document server. Accordingly, DOE shall
provide the LSNA the accession numbers for the Public LSN Documents for which it now claims
a privilege. Upon receipt of the accession numbers, the LSNA shall delete the documents from
DOE'’s publicly available document collection on the LSN, permanently post on the LSN under an
appropriate heading the accession numbers of the deleted documents, and notify DOE that it

should delete the documents from its server. Immediately after providing the LSNA the
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accession numbers of the documents for which it now claims a privilege, DOE shall make
available to the LSNA appropriate bibliographic headers for such documents to be included in its
Public LSN Document collection. Such bibliographic headers shall identify both the original LSN
accession number and the original DOE accession number of the deleted document.

The LSNA and all parties, potential parties, affected Indian Tribes, and interested
governmental entities (potential parties) that have any Public LSN Document or Non-Public LSN
Documents shall follow these same procedures for document deletions in like situations. To
summarize:

(1) If a potential party wishes to delete a bibliographic header or a full text of a Non-
Public LSN Document, the potential party shall provide the LSNA the accession number of the
document and the LSNA shall delete the document without posting the accession number of the
document on the LSN. The potential party then should delete the document from its document
server.

(2) If a potential party wishes to delete a bibliographic header or a full text of a Public
LSN Document because the potential party subsequently determines that the underlying
document is not documentary material within the meaning of 10 C.F.R. § 2.1001, the potential
party shall provide the LSNA the accession number of the document. The LSNA shall post the
document accession number on the LSN for 60 days and, absent objection, the LSNA shall
delete the document from the potential party’s publicly available document collection on the LSN
and the potential party should delete the document from its document server. Once a potential
party certifies its document collection pursuant to 10 C.F.R. § 2.1009, however, there shall be no
deletions of Public LSN Documents on the grounds that the potential party subsequently has
determined that the document is not documentary material within the meaning of 10 C.F.R. §

2.1001.
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(3) If a potential party wishes to delete the full text of a Public LSN Document because
the potential party subsequently has determined that the document is subject to a claim of
privilege, the potential party shall provide the LSNA the accession number of the document. The
LSNA shall delete the document from the potential party’s publicly available document collection
on the LSN, permanently post on the LSN under an appropriate heading the accession number
of the deleted document, and notify the potential party that it should delete the document from its
document server. When the potential party provides the LSNA the accession number of the
document to be deleted, the potential party shall also provide the LSNA an appropriate
bibliographic header for the privileged document identifying the original LSN accession number.

The LSNA shall promptly place the bibliographic header on the LSN.®

® The post-certification procedure for re-claiming a privileged document that is
inadvertently produced is set forth in Part I1l.H of the Second Case Management Order (July 8,
2005) (unpublished).
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Potential parties are encouraged to continue to communicate with the LSNA regarding
the development and completion of their document collections on the LSN. As directed in our
order of February 9, 2006, communications by the LSNA with the PAPO regarding any request
or inquiry from a potential party, or involving any other matter pursuant to 10 C.F.R. § 2.1011,
shall be in a memorandum to the PAPO Board, and shall include his recommendations as
specified in that regulation. Such memorandum shall be filed, served on the PAPO and made
publicly available via the Electronic Information Exchange (EIE). As also previously directed,
any potential party desiring to raise a matter involving the LSN with the PAPO Board, shall do so
by filing and serving a written motion via the EIE.

It is so ORDERED.

For the Pre-License Application

Presiding Officer Board

[Original signed by]

Thomas S. Moore, Chairman
Administrative Judge

Rockville, MD

February 16, 2006
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