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In the Matter of: )
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P.O. Box 777 ) ASLBP No. 95-706-01-MLADJUDICATIONS STAFF
Crownpoint, NM 87313 )

INTERVENORS' PETITION FOR REVIEW OF LBP-06-O1

L INTRODUCTION

Pursuant to 10 C.F.R. § 2.786 (b), Intervenors Eastern Navajo Dine Against Uranium

Mining ("ENDAUM") and Southwest Research and Information Center ("SRIC") (hereinafter

"Intervenors") hereby petition the Nuclear Regulatory Commission ("NRC" or "Commission") for

review of LBP-06-01, Partial Initial Decision (Phase II Radiological Air Emissions Challenges to

In Situ Leach Uranium Mining License) (January 6, 2006) (hereinafter "LBP-06-01").

II. FACTUAL AND PROCEDURAL BACKGROUND

LBP-06-01 constitutes the second of two Atomic Safety and Licensing Board ("ASLB")

decisions regarding the question of whether Hydro Resources, Inc.'s ("HRI's") proposed in situ

leach ("ISL") uranium mining operation at Church Rock and Crownpoint, New Mexico, will

comply with NRC regulatory limits on airborne radioactive emissions. Both decisions address the

question of whether airborne radiological emissions related to previous underground uranium

mining operations at the Church Rock site, not operated by HRI or licensed by the NRC, must be

included in calculating radioactive doses to the public for purposes of demonstrating that the

proposed operation will satisfy 10 C.F.R. § 20.1301(a)(1)'s total effective dose equivalent

("TEDE") limit of 0.1 rem per year. The question is pivotal to the licensing of the Section 17 site

for ISL mining, because, as demonstrated by Intervenors, radioactive air emissions from surface
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spoilage generated by United Nuclear Corporation's ("UNC's") past underground mining

operation on Section 17 are in excess of NRC's regulatory limits in 10 C.F.R. § 1301(a)(1). LBP-

06-01, slip op. at 12.

In "Phase I" of the proceeding, Intervenors challenged HRI's compliance with the TEDE

for airborne radioactivity on Section 8 of the Church Rock site. Then-Presiding Officer Peter B.

Bloch agreed with the Intervenors' legal interpretation of NRC regulations that radiation doses

from previous uranium mining operations must be included in the calculation of TEDE from

HRI's mining operation on Section 8. LBP-99-15, 49 NRC 261, 266-67 (1999); LBP-99-19, 49

NRC 421, 425-26 (1999). He ultimately concluded, however, that based on the facts, Intervenors

had not demonstrated that the TEDE would exceed the regulatory limit. LBP-99-19, 49 NRC at

426.

In Phase II, Intervenors challenged HRI's compliance with the TEDE for airborne

radioactivity on Section 17 of the Church Rock site. In LBP-06-01, the current Presiding Officer,

E. Roy Hawkens, rejected Judge Bloch's and the Intervenors' interpretation of the Part 20

regulations, concluding that radiological emissions from previous uranium mining operations, as

measured or estimated at the Section 17 fenceline, must be excluded from the TEDE as

"background" radiation. Id., slip op. at 14-33.

In reaching his decision, Judge Hawkens considered evidentiary presentations submitted

by all parties.' Following that initial briefing, Judge Hawkens also requested the parties to brief a

number of legal questions concerning their interpretation of the relevant 10 C.F.R. Part 20

1 Intervenors' Written Presentation in Opposition to Application for a Materials License With
Respect to Radiological Air Emissions for Church Rock Section 17 (June 13, 2005) (hereinafter
"Intervenors' Written Presentation"); HRI's Response in Opposition to Intervenors' Written
Presentation Regarding Air Emissions (July 29, 2005) (hereinafter "HRI's Response"); NRC
Staff's Response to Intervenors' Presentation on Radiological Air Emissions (August 5, 2005)
(hereinafter "NRC Staff's Response").
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regulations.2 Intervenors submitted a Supplemental Brief in which they provided a

comprehensive legal and historical analysis of 10 C.F.R. § 1302(a)(1) and the definition of

"background radiation" in 10 C.F.R. § 20.1003.3 Intervenors' analysis showed that although there

is some lack of clarity in the plain language of the regulations themselves, the Part 20 regulatory

scheme and the regulatory history of Part 20 show that the Commission did not intend to exclude

from the TEDE airborne radiological emissions from past human industrial activities like the UNC

mine.

m. THE COMMISSION SHOULD GRANT REVIEW OF LBP-06-01.

LBP-06-01 demands Commission review, if only because Judge Hawkens' legal

interpretation of 10 C.F.R. Part 20 is diametrically opposed to the opinions rendered by Judge

Bloch in LBP-99-15 and 99-19. The Commission should clarify the meaning of 10 C.F.R. §§

20.1003 and 1301 (a)(1), in order to ensure consistency in future decision-making. Moreover,

LBP-06-01 is inconsistent with standard principles of statutory and regulatory interpretation, by

interpreting regulations in light of technical terminology that has never been adopted by the NRC,

by interpreting regulations in a manner that concededly renders other portions of the regulations

superfluous, and by ignoring the regulatory scheme of 10 C.F.R. Part 20.

Finally, the Commission should take review of LBP-06-01 because it is so egregiously

inconsistent with the Commission's mandate to protect public health by maintaining radiation

exposures as low as reasonably achievable. If allowed to stand, LBP-06-01 would allow a new

2 Order (Directing Parties to Provide Supplemental Briefing in Phase II Radiological Air
Emissions Challenges to In Situ Leach Uranium Mining License (November 15, 2005) (hereinafter
"11/15/05 Order").

3 Intervenors' Supplemental Brief on Radioactive Air Emissions (December 7, 2005) (hereinafter
"Intervenors' Supplemental Brief'). HRI and the NRC Staff also submitted supplemental briefs.
See HRI's Response to Presiding Officer's Request for Supplemental Information (December 7,
2005) (hereinafter "HRI's Supplemental Brief'); NRC Staff's Supplemental Brief (December 7,
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operation to add radioactive emissions to ongoing emissions from past industrial activities that are

already above the NRC's minimum safety levels. It cannot be consistent with the NRC's purposes

to allow licensees to compound ongoing human-caused radiological injuries, or to reward their

decisions to delay cleaning up radiological contamination from their sites and thereby prolong the

period of public health injuries.

A. LBP-06-01 Unlawfully Relies on the Concept of "TENORM," Which
Has Never Been Adopted by the NRC.

The foundation of LBP-06-01 is the Presiding Officer's interpretation of the definition of

"background radiation" as given in 10 C.F.R. § 20.1003. LBP-06-01, slip op. at 29-33.

According to § 20.1003, "background radiation"

means radiation from cosmic sources; naturally occurring radioactive material, including
radon (except as a decay product of source or special nuclear material); and global fallout
as it exists in the environment from the testing of nuclear explosive devices or from past
nuclear accidents such as Chernobyl that contribute to background radiation and are not
under the control of the licensee. 'Background radiation' does not include radiation from
source, byproduct, or special nuclear materials regulated by the Commission.

10 C.F.R. § 20.1003. Because the term "naturally occurring radioactive material" is not defined

elsewhere in the regulations or in any of the preambles to the rule, Judge Hawkens looked to the

"ordinary meaning" of the term. LBP-06-01, slip op. at 29 n.24, citing Smith v. United States, 508

U.S. 223, 228 (1993). As recognized in a 2001 SECY paper, the ordinary meaning of the term

"naturally occurring radiation" is "undisturbed in nature."4

The inquiry should have stopped there. Smith v. United States, 508 U.S. at 228. But

Judge Hawkens went further, incorporating a technical concept created by the U.S. Environmental

2005).
4 See SECY-01-0057, Memorandum from William D. Travers, NRC Executive Director for
Operations, to NRC Commissioners, re: "Partial Response to SRM COMEXM-00-0002 -
Expansion of NRC Statutory Authority Over Medical Use of Naturally Occurring and Accelerator-
Produced Radioactive Material (NARM) at 2 (March 29, 2001) (hereinafter "SECY-01-0057"),
attached as Exhibit 6 to NRC Staff s Response.
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Protection Agency called "TENORM" or "technically enhanced naturally occurring radioactive

material" into his interpretation of "background radiation." As described by the EPA, TENORM

consists of "material containing radionuclides that are present naturally in rocks, soils, water, and

minerals and that have been concentrated and/or exposed to the accessible environment as a result

of human activities such as manufacturing, water treatment, or mining operations." EPA Report to

Congress, Evaluation of EPA's Guidelines for Technically Enhanced Naturally Occurring

Radioactive Materials (TENORM) (June 2000), attached to NRC Staff's Response as Exhibit 8.

According to SECY-01-0057, TENORM "is a subset of NORM." Id.

Judge Hawkens' incorporation of the technical concept of "TENORM" into the regulatory

definition of "background radiation" constitutes legal error, because the Commission has never

adopted TENORM into the Part 20 definition of background radiation. The NRC may not impose

such binding requirements on itself or any other party without complying with the requirements of

notice-and-comment rulemaking. Spring Corp. v. FCC, 315 F.3d 369, 374 (2003). If and when

the Commission decides to include TENORM in the definition of background radiation, it will

have to explain in a rulemaking how the apparently inconsistent concepts of "naturally occurring"

and "technically enhanced" can be reconciled, and in what types of cases.

Moreover, contrary to the Presiding Officer's assertion, the fact that TENORM was

mentioned in a 1986 proposed rule does not establish that the concept is implicitly included in the

current definition of "background radiation." LBP-06-01, slip op. at 30 n.25. In the proposed

rule, the definition of "natural background exposure" included:

technologically enhanced radioactive material, such as plasterboard and fertilizer, but not
including byproduct material or radioactive material specifically intended to be a radiation
source.

Proposed Rule, Standards for Protection Against Radiation, 51 Fed. Reg. 1,092, 1126 (January 9,

1986). Any reference to TENORM, however, was dropped from the final rule. Although the final
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rule changed the proposed term "natural background" to "background," the Commission explained

that the reason for the change was "to include residual global fallout and ambient radon levels

within the definition of 'background."' Final Rule, Standards for Protection Against Radiation, 56

Fed. Reg. 23,360, 23,365 (May 21, 1991).5 The fact that the term "TENORM" was used in the

proposed rule and dropped from the final rule indicates that the Commission intended not to adopt

the concept wholesale into the definition of "background radiation."6

B. LBP-06-01 Violates Standard Principles of Statutory and Regulatory
Interpretation.

A statute or regulation must be read as a whole and effect given to each word. Wrangler

Laboratories. et. al., ALAB-951, 33 NRC 505, 513-514 (1991). The Commission should take

review because, as Judge Hawkens candidly admits, his reading of 10 C.F.R. § 20.1301(a)(1)

5 Intervenors believe this comment shows that the Commission recognized the difficulty of
distinguishing between naturally occurring and anthropogenically altered sources of radon in all
cases, due to the character of radon as a ubiquitous gas. However, the regulatory history of Part 20
gives no indication that the Commission intended "background radiation" to include radon from
naturally occurring ore deposits that have been brought to the surface by human activity.

6 Even assuming for purposes of argument that the Presiding Officer is correct that the
mention of TENORM in the 1986 proposed rule "illustrates that the Commission long has viewed
NORM as including radioactive materials that, as a result of human activities, are no longer in
their natural state" [slip op. at 30 n. 25], the wording of the proposed rule shows that the
Commission intended to limit the concept of TENORM to a narrow set of materials in which
radioactive material was present in relatively small quantities and incidental to some unrelated use,
such as plasterboard and fertilizer. Moreover, in stating that TENORM did not include
"radioactive material specifically intended to be a radiation source," the Commission appears to
have intended to exclude materials such as mining spoils from TENORM.

In a subsequent rulemaking, the Commission further indicated its philosophy with respect to the
appropriateness of including anthropogenic radiation sources in the scope of background radiation.
In adding fallout from Chernobyl and other nuclear accidents to the scope of "background
radiation," the Commission stated that remediation should not "include material over which the
licensee has no control and that is present at comparable levels in the environment both on and
offsite." Final Rule, Radiological Criteria for Decommissioning, 62 Fed. Reg. 39,058, 39,083
(July 21, 1997). Clearly, the mining spoils on Section 17 would not qualify as sources of
background radiation under these criteria, because they are under the control of HRI and emit
significantly higher levels of radiation than other areas in the region. See discussion, infra, at 10.
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renders part of the regulation "unnecessary," thus violating basic principles of statutory and

regulatory interpretation. LBP-06-01, slip op. at 28 and n.22.

Section 1301(a)(1) provides that:

(a) Each licensee shall conduct operations so that -
(1) The total effective dose equivalent to individual members of the

public from the licensed operation does not exceed 0.1 rem (1 mSv) in a year,
exclusive of the dose contributions from background radiation, from any
administration the individual has received, from exposure to individuals
administered radioactive material and released under § 35.75, from voluntary
participation in medical research programs, and from the licensee's disposal of
radioactive material into sanitary sewerage in accordance with § 20.2003.

LBP-0-01 interprets the phrase "from the licensed operation" to exclude from the TEDE any

radiation whose source is unlicensed by the Commission. Id. As Judge Hawkens has conceded,

however, his rationale:

essentially renders the remaining portion of the regulation - which specifies several
categories of radiation dose contributions that are to be excluded from the TEDE
calculation (some of which plainly are not related to the licensed operation) - unnecessary.

LBP-06-01, slip op. at 28 n.22. By itself, this deviation from norms of statutory and regulatory

interpretation warrants review.

In addition to rendering a part of § 1301(a)(1) superfluous, Judge Hawkens' interpretation

of the regulation is inconsistent with the regulatory scheme of Part 20, as evidenced in the

statement of purpose and the definition of "public dose." As described in 10 C.F.R. § 20.1001(b),

for example, Part 20's purpose is:

to control the receipt, possession, use, transfer, and disposal of licensed material by any
licensee in such a manner that the total dose to an individual (including doses resulting
from licensed and unlicensed radioactive material andfrom radiation sources other than
background radiation) does not exceed the standards for protection against radiation
prescribed in the regulations in this part...

(emphasis added). In addition, § 20.1003's definition of "public dose" shows that the NRC holds

licensees accountable for all radioactive materials in their possession, not just licensed materials:
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Public dose means the dose received by a member of the public from exposure to radiation
and to radioactive material released by a licensee, or to another source of radiation either
within a licensee's controlled area or in unrestricted areas. It does not include
occupational dose or doses received from background radiation, as a patient from medical
practices, or from voluntary participation in medical research programs.

10 C.F.R. § 20.1003 (emphasis added). Despite having requested the parties to address the

"regulatory language, structure, and history" of the Part 20 regulations, 11/15/05 Order at 4, the

Presiding Officer is completely silent regarding the dissonance between his holding and the

regulatory scheme. While Judge Hawkens did not exclusively rely on this part of his analysis for

his decision, the fact that he was unable to place his interpretation of 10 C.F.R. § 1301(a)(1) in a

coherent regulatory scheme warrants Commission review.

Finally, the Presiding Officer has violated traditional rules of statutory interpretation by

ruling that the parenthetical in the definition of "background radiation" excludes from the scope of

background "only radon that is a decay product of source and special nuclear materials that are

regulated by the Commission." LBP-06-01, slip op. at 31. The Presiding Officer's interpretation

renders superfluous the second sentence of the definition, which states that "background

radiation does not include radiation from source, byproduct, or special nuclear materials regulated

by the Commission." 10 C.F.R. § 20.1003 (emphasis in original). This is a question the

Commission should address on review.

The Commission should take review of LBP-06-01 in order to provide an interpretation of

the relevant Part 20 regulations that is consistent with the entire Part 20 regulatory scheme.

Moreover, in addition to clarifying the meaning of the regulations, Commission should order the

revision of NUREG- 1508, the Final Environmental Impact Statement to Construct and Operate the

Crownpoint Uranium Solution Mining Project, (1997), because it misleadingly dismisses the

significance of relatively high levels of existing ambient airborne radioactivity at the Church Rock

site as "naturally occurring radon-222" and "local natural background radiation." Id. at 19-20.
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C. LBP-06-01 Is Inconsistent With the NRC's Policy to Protect Public
Health.

From a policy perspective, LBP-06-01 unacceptably broadens the scope of radioactivity

that can be excluded from the TEDE to include virtually any radiation that is not generated by the

licensee. By turning a blind eye to the public health impacts of anthropogenic radiation sources

other than the licensed operation, LBP-06-01 would set a precedent for grossly degrading the level

of the Commission's vigilance and responsibility to protect public health. Thus, LBP-06-01

should be reviewed and corrected.

LBP-06-01 also removes any economic incentive for prior owners to clean up the

radioactive waste from their industrial operations before selling their property, or for license

applicants to remove dangerous industrial radiological contaminants from their sites in order to

qualify for a license. As observed by Judge Bloch in LBP-99-15:

... tailings and an unremediated underground mine site are different from other sources of
radiation that are 'out of the control' of HRI. These problems were left by a prior
landowner that is part of the chain by which HRI obtained its title. If the prior owners
chose to leave tailings or a mine on their land, it is appropriate that the value of the land
for future mining be affected. It would be a strange regulatory regime that permitted an
owner to sell land with tailings or a mine to another owner, who would be allowed to treat
this preexisting condition as background radiation. There is no reason to believe that the
Commission would interpret its regulations to foster that result.

LBP-99-15, 49 NRC at 266-267. The Commission should not permit the establishment of a

precedent that would reward licensees for delaying the decontamination of their property to the

detriment of public health.

The Commission should also take review of LBP-06-01 to correct the Presiding Officer's

distorted concept of "typical" background radiation levels in the United States. LBP-06-01, slip

op. at 21 n. 16. While Judge Hawkens may be correct that background radiation levels range from

0.1 to 1.0 rem per year, the average dose is only 0.3 rem/year. Id. Thus, the dose of over one

rem/year at Church Rock Section 17, which would occur naturally in only a limited number of
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places, cannot be characterized as "typical." It should be noted that ambient radioactivity levels at

Crownpoint, which can safely be described as "naturally occurring" because no historical mining

activities have taken place there, are significantly lower than at Church Rock. See Draft

Environmental Impact Statement to Construct and Operate the Crownpoint Solution Mining

Project at 3-19 (1994), reporting average radon levels of .35 pCi/l at Crownpoint and 2.16 pCi/i at

Church Rock.

III. CONCLUSION

For the foregoing reasons, the Commission should take review and reverse LBP-06-01.

Respectfully submitted this 26 'h day of January, 2006.

Eric D. Jantz _ _A

Douglas Meiklejohn/
New Mexico Enviroment aw Center
1405 Luisa Street, Suite)

, '7505
(505) 989-9022

Attorneys for ENDAUM and SRIC
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