RAS (1149

- DOCKETED
USNRC
UNITED STATES OF AMERICA January 19, 2006 (2:02pm)
NUCLEAR REGULATORY COMMISSION OFFICE OF SECRETARY
RULEMAKINGS AND
BEFORE THE COMMISSION ADJUDICATIONS STAFF

In the Matter of January 19, 2006
FirstEnergy Nuclear Operating Company
(Beaver Valley Power Station,
Unit Nos. 1 & 2)
(Davis-Besse Nuclear Power Station,
Unit No. 1)
(Perry Nuclear Power Plant, Unit No. 1)

Dkt Nos. 50-334 & 50-412
Dkt No. 50-346

Dkt No. 50-440

FENOC’S OPPOSITION TO REQUEST FOR CLARIFICATION
BY AMP-OHIO AND CLEVELAND '

Acting as agent for and on behalf of FirstEnergy Nuclear Generation Corp.
(“FENGenCo”), Ohio Edison Company (“Ohio Edison™), OES Nuclear Incorporated,
licensed as “OES Nuclear, Inc.” (“OES Nuclear”), The Cleveland Electric Illuminating
Company (‘““Cleveland Electric”), The Toledo Edison Company (“Toledo Edison”), and
Pennsylvania Power Company (“Penn Power”), FirstEnergy Nuclear Operating Company
(“FENOC”) submits this Answer in opposition to the January 9, 2005 Request for
Clarification (“Request”) by American Municipal Power - Ohio, Inc. (“AMP-Ohio”) and

The City of Cleveland, Ohio (“Cleveland,” and together with AMP-Ohio, “Petitioners”).!

1 The Petitioner’s Certificate of Service claims that the Request was delivered via electronic mail
and first class mail. However, FENOC and its counsel only received service via first class mail.
Under 10 CFR 2.306, FENOC is permitted an additional five days to respond, based upon service
via first class mail. Accordingly, this pleading is due by January 19, 2005, rather than January 17,
2005. FENOC notes that this is not the first time that its counsel has received a Certificate of
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Petitioners request that the Nuclear Regulatory Commission (the “Commission”
or the “NRC”): (1) “clarify that transferring the operating licenses to a non-integrated
utility essentially does, contrary to the Staff’s conclusion, amount to a sub-stantive change
in the antitrust licensing conditions by rendering some of them moot;” and (2) require a
commitment from FirstEnergy that it and its subsidiaries and affiliates will continue to
comply with the antitrust conditions following the transfer of the operating licenses and
nuclear assets to FENGenCo. The Commission should reject the Request because it:

(1) is untimely; (2) is otherwise procedurally deficient; and (3) is an unauthorized
supplemental pleading that merely reiterates Petitioners’ previous flawed arguments that
NRC has the jurisdiction to impose antitrust contentions on former licensees.

Petitioners’ Request is untimely and should be rejected on that basis alone. The
NRC requires that “[a] motion must be made no later than ten (10) days after the
occurrence or circumstance from which the motion arises.”™ On November 21, 2005, the
NRC issued the Federal Register notice announcing its November 15, 2005 Order
approving the Transfer of Licenses and Conforming Amendments.* Moreover, the cover
letter transmitting the Order and Safety Evaluation indicates that copies were sent to no
less than five representatives of Petitioners, including their counsel,? and both the Order

and NRC’s Safety Evaluation were made available on NRC’s public website on

Service from Petitioners’ counsel indicating service by electronic mail, without having received
such service.

z Request for Clarification by AMP — Ohio and Cleveland (January 9, 2005) (the “Request”), p. 2.
2 10 CFR 2.323(a) (2005).
4 70 Fed. Reg. 70107 (Nov. 21, 2005); Petitioners assert that they were not served with a copy of

the Order, however, a Federal Register notice provides adequate notice. “[IJgnorance of the
publication of the Federal Register notice does not constitute good cause for this belated request.
Consolidated Edison Co. (Indian Point Station, Unit No. 2), LBP-82-1, 15 NRC 37, 40 (1982).

3 This is indicated in FENOC’s copy which is date stamped received on November 18, 2005. A
copy of this letter (without attachments) is appended hereto as Attachment 1.
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November 22, 2005.¢ Accordingly, any motion or request was due no later than
December 1, 2005. Petitioners never requested an extension of time for filing a motion
pursuant to 10CFR 2.1325(c), and they offer no good cause for late filing.” Thus, there
does not appear to be any basis upon which to grant relief from the requirement to make
timely filing. See, e.g., Entergy Nuclear Vermont Yankee L.L.C., et al. (Vermont Yankee
Nuclear Power Station), LBP-05-33, slip op. at 7-9 (Dec. 21, 2005). Both the Order and
accompanying Safety Evaluation about which Petitioners seek clarification have been
both the subject of formal notice and readily available to Petitioners for several weeks.

The issuance of the December 16, 2005 Order — with license amendments dealing
with including the antitrust conditions — does not provide any new or different
information, and therefore, this issuance is not a circumstance or occurrence that provides
an independent basis for filing Petitioners’ Request. However, even assuming arguendo
that this triggered another opportunity for Petitioners to file a motion or request,
Petitioners are still late, because such motion or request was due no later than January 2,
2006. The December 16 Order was noticed in the Federal Register on December 22,
2005 and made available on NRC’s website on December 27, 2005.% Petitioners did not
file the Request until January 9, 2006. Accordingly, Petitioner’s Request is untimely and
should be rejected.

Furthermore, Petitioners’ Request is procedurally deficient because it fails to

include the mandatory certification that Petitioners have consulted with opposing parties,

& ADAMS Accession Number ML052790510.

1 Petitioners offer that their counsel received service and learned of the NRC Order only after the
Order and Safety Evaluation were submitted to the Federal Energy Regulatory Commission
(FERC). Request, footnote 1. However, Petitioners omit reference to the date of this FERC
submission, November 16, 2005, which confirms Petitioners’ receipt of the Order and Safety
Evaluation prior to the notice placed in the Federal Register. A copy of this FERC submission is
provided as Attachment 2.
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as required by 10 CFR 2.323(a). This is the second time Petitioners have ignored this
requirement.? The Request therefore should be rejected for procedural deficiency. See,
e.g., Vermont Yankee, LBP-05-33, slip op. at 7-9.

Finally, the Request is an unauthorized pleading that essentially attempts to
supplement the same argument raised in the Petitioner’s Petition to Intervene and Motion
to Lodge. This is an unauthorized attempt to supplement prior argument, because it is
neither an authorized pleading under 10 CFR Part 2, nor did Petitioners seek leave to file
it. Moreover, as discussed in FENOC’s Answer to Petitions to Intervene dated
September 15, 2005 (“Answer”), Petitioner’s request to have the antitrust conditions
imposed on companies that are no longer NRC licensees is not within the scope of the
pending proceeding and is not material to the findings the NRC was required to make in
approving or rejecting the proposed license transfers. Neither the NRC Staff’s
conclusions in the Safety Evaluation, nor the unauthorized supplemental argument of
Petitioners, suggest any basis for NRC to exercise jurisdiction over former licensees for
purposes of imposing antitrust conditions. NRC is properly constrained by its
jurisdiction, and the extension of the antitrust conditions to FENGenCo as the new

Section 103 license holder is undoubtedly the outer limit of any reasonable exercise of

that jurisdiction.

i 70 Fed. Reg 76080 (Dec. 22, 2005); NRC Accession Number ML053460182.
2 FENOC Answer Opposing Joint Motion to Lodge (September 22, 2005), p. 2.
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FENOC therefore respectfully submits that Petitioners’ Request be rejected.

Dated January 19, 2006

John E-Matthews, Esq.

Morgan, Lewis & Bockius, LLP

1111 Pennsylvania Avenue, N.W.
Washington, DC 20005

Phone: (202) 739-5524

E-mail: jmatthews@morganlewis.com

David W. Jenkins, Esq.

FirstEnergy Corp.

76 South Main Street, Mail Stop A-Go-18
Akron, OH 44308

Phone: (330) 304-5037

E-mail: djenkins@FirstEnergyCorp.com

Counsel for

FIRSTENERGY NUCLEAR OPERATING COMPANY
On Behalf of

FirstEnergy Nuclear Generation Corp.

Ohio Edison Company

OES Nuclear Incorporated

The Cleveland Electric Illuminating Company
The Toledo Edison Company

Pennsylvania Power Company



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
)
In the Matter of ) January 19, 2005
)
FirstEnergy Nuclear Operating Company )
(Beaver Valley Power Station, )
Unit Nos. 1 & 2) ) Dkt Nos. 50-334 & 50-412
(Davis-Besse Nuclear Power Station, ) Dkt No. 50-346
Unit No. 1) )
(Perry Nuclear Power Plant, Unit No. 1) ) Dkt No. 50-440
)
)
CERTIFICATE OF SERVICE

I hereby certify that copies of the FENOC Opposition to Request for Clarification by
AMP-Ohio and Cleveland, together with this Certificate, were served upon the persons listed
below by U.S. mail, first-class, postage prepaid, and by electronic mail (to the email addresses

indicated), on this 19th day of January, 2005.

Secretary of the Commission'

Attn: Rulemakings and Adjudication Staff
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

(E-mail: hearingdocket@nrc.gov)

Teresa Beasley, Esq.
Director of Law

City of Cleveland
City Hall, Room 106
601 Lakeside Avenue
Cleveland, OH 44114

William T. Zigli, Esq.

Chief Assistant Director of Law

City of Cleveland

City Hall, Room 106

601 Lakeside Avenue

Cleveland, OH 44114

(E-mail: wzigli@city.cleveland.oh.us)

! E-mail, original and two copies

General Counsel

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail: ogclt@nrc.gov)

Tom Smith

Cleveland Public Power
1300 Lakeside Avenue
Cleveland, OH 44114
(E-mail: tsmith@cpp.org)

David R. Straus, Esq.

Thompson Coburn LLP

1909 K Street, NW

Suite 600

Washington, DC 20006-1167

(E-mail: dstraus@thompsoncoburn.com)



“

Chris Norton

John W. Bentine, Esq.

American Municipal Power — Ohio, Inc. Chester, Willcox & Saxbe LLP

2600 Airport Drive 65 East State Street
Columbus, OH 43219 Suite 1000
(E-mail: cnorton@amp-ohio.org) Columbus, OH 43215

Dated January 19, 2005

1-WA/2446932.1

(E-mail: jbentine@cwslaw.com)

E. Matthews! Esq.
Counsel for

FIRSTENERGY NUCLEAR OPERATING COMPANY
On Behalf of

FirstEnergy Nuclear Generation Corp.

Ohio Edison Company

OES Nuclear Incorporated

The Cleveland Electric Illuminating Company
The Toledo Edison Company

Pennsylvania Power Company
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

November 15, 2005

Mr. Gary R. Leidich

President and Chief Nuclear Officer
FirstEnergy Nuclear Operating Company
76 South Main Street

Akron, OH 44308

SUBJECT: ORDER APPROVING TRANSFER OF LICENSES AND CONFORMING
AMENDMENTS RELATING TO BEAVER VALLEY POWER STATION,
UNITS 1 AND 2, DAVIS-BESSE NUCLEAR POWER STATION, UNIT 1, AND
PERRY NUCLEAR POWER PLANT, UNIT 1 (TAC NOS. MC7005, MC7006,
MC7007, MC7223, MC7224, MC7225 AND MC7226)

Dear Mr. Leidich:

By letters to the Nuclear Regulatory Commission (NRC) dated May 18 and June 1, 2005, as
supplemented by letters dated July 15 and October 31, 2005, you submitted applications
requesting approval of the direct transfers of the Facility Operating Licenses for Beaver Valley
Power Station, Units 1 and 2 (BVPS), Davis-Besse Nuclear Power Station, Unit 1
(Davis-Besse), and Perry Nuclear Power Station, Unit 1 (Perry), to the extent held by
Pennsylvania Power Company, Ohio Edison Company, OES Nuclear, Inc., the Cleveland
Electric liluminating Company, and the Toledo Edison Company, to FirstEnergy Nuclear
Generation Corporation, a new nuclear generation subsidiary of FirstEnergy Corporation. The
applications also requested approval of the conforming amendment to the licenses pursuant to
Sections 50.80 and 50.90 of Title 10 of the Code of Federal Regulations. The NRC staff’s
proposed no significant hazards consideration determinations, which included the

July 15, 2005, supplement, were published in the Federal Register on August 2, 2005

(70 FR 44390-44395). The October 31, 2005, supplement, contained clarifying information and
did not change the stafi's initial proposed finding of no significant hazards consideration.

The NRC staff has completed its review of the applications. Enclosure 1 is the Order which
approves the proposed license transfers, subject to the conditions described therein, and the
conforming amendments. Enclosures 2 through 5 provide conforming amendment pages for
BVPS, Davis-Besse, and Perry. The conforming amendments will be issued and become
effective at the time the transfer is consummated. Enclosures 6 and 7 contain the
non-proprietary and proprietary versions, respectively, of the NBC staff’s safety evaluation (SE)
related to the preceding actions. The non-proprietary version of the SE will be placed in the
NRC public document room and added to the Agencywide Documents Access and
Management System’s Publicly Avalilable Records System Library.

NOTE: THIS DOCUMENT CONTAINS PROPRIETARY INFORMATION. THIS DOCUMENT
BECOMES NON-PROPRIETARY UPON REMOVAL OF ENCLOSURE 7.
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The Order has been forwarded to the Office of Federal Register for publication.

Sincerely,

P - .
\\. / .

Stephen B/ Sands, Project Manager
Plant Licensing Branch F

Division of Operating Reactor Licensing
Office of Nuclear Reactor Regulation

Docket Nos. 50-334, 50-412, 50-346 and 50-440

Enclosures: 1. Order

2. Conforming Amendment to DPR-66
3. Conforming Amendment to NPF-73
4. Conforming Amendment to NPF-3
5. Conforming Amendment to NPF-58
6. Safety Evaluation (Non-proprietary)
he

. Safety Evaluation (Proprietary)

cc w/o Enclosure 7: See next page

NOTE: THIS DOCUMENT CONTAINS PROPRIETARY INFORMATION. THIS DOCUMENT

BECOMES NON-PROPRIETARY UPON REMOVAL OF ENCLOSURE 7.



Beaver Valley Power Station, Unit Nos. 1 and 2

cc: w/o Enclosure 7

Mr. L. William Pearce

Vice President

FirstEnergy Nuclear Operating Company
Beaver Valley Power Station

Post Office Box 4

Shippingport, PA 15077

Mary O'Reilly, Attorney

FirstEnergy Nuclear Operating Company
FirstEnergy Corporation

76 South Main Street

Akron, OH 44308

Larry R. Freeland, Manager

FirstEnergy Nuclear Operating Company
Regulatory Affairs/Performance
Improvement

Beaver Valley Power Station

P.O. Box 4, BV-A

Shippingport, PA 15077

Commissioner James R. Lewis
West Virginia Division of Labor
749-B, Building No. 6

Capitol Complex

Charleston, WV 25305

Director, Utilities Deparntment
Public Utilities Commission
180 East Broad Street
Columbus, OH 43266-0573

Director, Pennsylvania Emergency
Management Agency

2605 Interstate Dr,

Harrisburg, PA 17110-2364

Ohio EPA-DERR

ATTN: Zack A. Clayton
P.O. Box 1049

Columbus, OH 43266-0149

Dr. Judith Johnsrud

Environmental Coalition on Nuclear Power

Sierra Club
433 Orlando Avenue
State College, PA 16803

J. H. Lash, Plant Manager (BV-IPAB)
FirstEnergy Nuclear Operating Company
Beaver Valley Power Station

P.O. Box 4

Shippingport, PA 15077

Rirector

Bureau of Radiation Protection

Pennsylvania Department of
Environmental Protection

Rachel Carson State Office Building

P.0O. Box 8469

Harrisburg, PA 17105-8469

Mayor of the Borough of Shippingport
P.O. Box 3
Shippingport, PA 15077

Regional Administrator, Region |
U.S. Nuclear Regulatory Commission
475 Allendale Road

King of Prussia, PA 19406

Resident Inspector

U.8. Nuclear Regulatory Commission
P.O. Box 298

Shippingport, PA 15077

FirstEnergy Nuclear Operating Company
Beaver Valley Power Station

ATTN: R. G. Mende, Director

Work Management (BV-1PAB)

P.O. Box 4

Shippingport, PA 15077

FirstEnergy Nuclear Operating Company
Beaver Valley Power Station

Mr. B. F. Sepelak

P.O. Box 4, BV-A

Shippingport, PA 15077



Davis-Besse Nuclear Power Station, Unit 1

cc: w/o Enclosure 7

Mr. Mark B. Bezilla

Vice President-Nuclear, Davis-Besse
FirstEnergy Nuclear Operating Company
Davis-Besse Nuclear Power Station
5501 North State Route 2

Oak Harbor, OH 43449-9760

Mary E. O'Reilly
FirstEnergy Corporation
76 South Main St.
Akron, OH 44308

Manager - Regulatory Affairs
FirstEnergy Nuclear Operating Company
Davis-Besse Nuclear Power Station
5501 North State - Route 2

Oak Harbor, OH 43448-9760

Director, Ohio Department of Commerce
Division of Industrial Compliance

Bureau of Operations & Maintenance
6606 Tussing Road

P.O. Box 4009

Reynoldsburg, OH 43068-9009

Regional Administrator

U.S. Nuclear Regulatory Commission
801-Warrenville Road

Lisle, IL. 60523-4351

Resident Inspector

U.S. Nuclear Regulatory Commission
5503 North State Route 2

Oak Harbor, OH 43449-9760

Barry Allen, Plant Manager

FirstEnergy Nuclear Operating Company
Davis-Besse Nuclear Power Station
5501 North State - Route 2

Oak Harbor, OH 43448-9760

Dennis Clum

Radiological Assistance Section Supervisor

Bureau of Radiation Protection
Ohio Department of Health
P.O. Box 118

Columbus, OH 43268-0118

Carol O'Claire, Chief, Radiological Branch
Ohio Emergency Management Agency
2855 West Dublin Granville Road
Columbus, OH 43235-2206

Zack A. Clayton

DERR

Ohio Environmental Protection Agency
P.O. Box 1048

Columbus, OH 43266-0149

State of Ohio

Public Utilities Commission

180 East Broad Street ,

Columbus, OH 43266-0573

Attorney General

Office of Attorney General
30 East Broad Street
Columbus, OH 43216

President, Board of County
Commissioners of Ottawa County
Port Clinton, OH 43262

President, Board of County
Commissioners of Lucas County
One Government Center, Suite 800
Toledo, OH 43604-6506

The Honorable Dennis J. Kucinich
United States House of Representatives
Washington, D.C. 20515

The Honorable Dennis J. Kucinich
United States House of Representatives
14400 Detroit Avenue

Lakewood, OH 44107

Mr. Lew W. Myers

Chief Operating Officer

FirstEnergy Nuclear Operating Company
Davis-Besse Nuclear Power Station
5501 North State Route 2

Oak Harbor, OH 43449-9760



Perry Nuclear Power Plant, Unit 1
cc: w/o Enclosure 7

Mr. Richard Anderson

Vice President

FirstEnergy Nuclear Operating Company
P.O. Box 87, A290

10 Center Road

Perry, Ohio 44081

David W. Jenkins
FirstEnergy Corporation
76 South Main St.
Akron, OH 44308

Resident Inspector's Office

U.S. Nuclear Regulatory Commission
P.O. Box 331

Perry, OH 44081-0331

Regional Administrator, Region i}
U.S. Nuclear Regulatory Commission
2443 Warrenville Road

Lisle, IL 60532-4531

Sue Hiatt

OCRE Interim Representative
8275 Munson

Mentor, OH 44060

Manager - Regulatory Compliance
FirstEnergy Nuclear Operating Company
Perry Nuclear Power Plant

P.O. Box 97, A210

10 Center Road

Perry, OH 44081

Director, Site Operations

FirstEnergy Nuclear Operating Company
Perry Nuclear Power Plant

R.O. Box 97, SB306

Perry, OH 44081

Mayor, Village of North Perry
North Perry Village Hall

4449 |.ockwood Road

North Perry Village, OH 44081

Donna Owens, Director

Ohio Department of Commerce
Division of Industrial Compliance
Bureau of Operations & Maintenance
6606 Tussing Road

P.O. Box 4009

Reynoldsburg, OH 43068-9009

Carol O’Claire, Chief, Radiological Branch

Ohio Emergency Management Agency
2855 West Dublin Granville Road
Columbus, OH 43235-7150

Mayor, Village of Perry
P.O. Box 100
Perry, OH 44081-0100

Dennis Clum
Radiological Assistance Section Supervisor
Bureau of Radiation Protection
Ohio Department of Health
P.O. Box 118

Columbus, OH 43266-0118

Zack A. Clayton

DERR

Onhio Environmental Protection Agency
ATTN: Mr. Zack A. Clayton

P.O. Box 1049

Columbus, OH 43266-0149

Chairman

Perry Township Board of Trustees
3750 Center Road, Box 65

Perry, OH 44081

Daniel Z, Fisher
Transportation Department
Public Utilities Commission
180 East Broad Street
Columbus, OH 43215-3793

Joseph J. Hagan

Senior Vice President, Engineering and
Services

First Energy Nuclear Operating Company
76 South Main Street

Akron, OH 44308

Mr. Lew W. Myers

Chief Operating Officer

FirstEnergy Nuclear Operating Company
76 South Main Street

Akron, OH 44308

Director, Regulatory Atfairs :
FirstEnergy Nuclear Operating Company
395 Ghent Road

Akronh, OH 44333



American Municipa! Power-Ohio, Inc. Petitioners
City of Cleveland, Ohio Petitioners

cc w/o Enclosure 7

Chris Norton

American Municipal Power-Ohio, Inc.
2600 Airport Drive

Columbus, OH 43219

John W. Bentine, Esq.
Chester, Wilicox & Saybe LLP
65 East State Street

Suite 1000

Columbus, OH 43215

David R. Straus

Thompson Colburn LLP

1909 K Street, NW

Suite 600

Washington, DC 20006-1167

Teresa Beasley, Esq.

Director of Law

William T. Zigli, Esq.

Chief Assistant Director of Law
City of Cleveland

City Hall, Room 106

601 Lakeside Avenue
Cleveland, Ohio 44114

Tom Smith

Cleveland Public Power
1300 Lakeside Avenue
Cleveland, OH 44114
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Thelen Reld & Priest LLP
Attomeys At Law

S K. At 701 Laghth Street. NW
3mes. utehatt Wasbington. DC 20001-3721

202 598.40)0:2 Dwect Digl
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ipeii@theenterd com www thzlunseid.com

November 16, 2005

Magalie R. Salas i & -
Secretary . 8 i
Federal Energy Regulatory Commission o i
888 First Street, NE o Lo
Washington, DC 20426 ;g v 5 e

2 <o

. gs W =

Re: FirstEnergy Corp. o £
FERC Docket No. EC05-84-000

Dear Ms. Salas:

The Cleveland Electric llluminating Company, Ohio Edison Company,
Pennsylvania Power Company, and The Toledo Edison Company (collectively, “the
FirstEnergy Operating Companies”) each own interests in Units 1 and 2 of the Beaver
Valley Nuclear Generating Station, the Davis-Besse Nuclear Generating Station, and/or
the Perry Nuclear Generating Station (the "Nuclear Assets®). On September 1, 2005,
the Federal Energy Regulatory Commission issued an order authorizing the FirstEnergy

Operating Companies to transfer their respective ownership interests in the Nuclear
Assets 1o FirstEnergy Nuclear Generation Corp. ("Nuclear Genco”), a newly-formed

generation company with which they are affiliated. FirstEnergy Corp., 112 FERC §]
61,243 (2005). The transfer of the Nuclear Assets is subject to receipt of certain other
regulatory authorizations, including authorization from the Nuclear Regulatory
Commission (the “NRC") to transfer the licenses for the Nuclear Assets from the

FirstEnergy Operating Companies to Nuclear Genco.

One of the issues raised in this proceeding was whether the Commission should
condition its authorization for transfer of the Nuclear Assets on a requirement that the
FirstEnergy Operating Companies remain subject to certain antitrust licensing
conditions (the “Licensing Conditions®) that had been incorporated in the licenses for
the Nuclear Assets at the time they had been issued. The Commission rejected the
request to adopt such a condition on the basis that the issue "is outside the scope of
this proceeding,” and, in any event, “bjecause the Licensing Conditions were imposed
by the NRC, it would be more appropriate to discuss their future applicability in that

forum.”

NEW YORK SAN FRANCISCO WASHINGTON DC 1OS ANGELES SILICON VALIFY FLORHAM PARK. N}



Magalie R. Salas Thelen Reld & Priest LLP

November 16, 2005
Page 2

Enclosed for your information is a copy of an order issued by the NRC (i)
approving the transfer of the licenses for the Nuclear Assets to Nuclear Genco, and (ii)
approving amendments to each of the affected licenses for the Nuclear Assets to
conform to the ownership changes by deleting references to the various FirstEnergy
Operating Companies, as appropriate. This order is accompanied by a Safety
Evaluation of the proposed transaction that was prepared by the NRC Staff. The NRC
Staff noted in the Safety Evaluation that “the applications are not proposing any
changes to the substantive requirements set forth in the antitrust conditions,
notwithstanding that FENGenCo is not an integrated utility with transmission and
distribution facilities and, therefore, would not appear to be able to perform certain
actions specified by the antitrust conditions, such as wheeling, strictly on its own,” and
that under the conforming amendments to the licenses, Nuclear Genco "would become
subject to the antitrust conditions and be responsible for any actions of FENOC that
contravene such conditions.” Based on its evaluation of the amendments, the NRC

Staff concluded that:

Given that the proposed conforming amendments only seek to reflect that
FENGenCo will become the holder of the licenses and that Cleveland
Electric, OES Nuclear, Toledo Edison and Penn Power will no longer be
NRC licensees, the NRC staff finds the proposed amendments to the
existing antitrust license conditions acceptable.

The NRC Staff also noted that the Department of Justice, which had previously
participated in development of the Licensing Conditions, was consulied about the
proposed license amendments but had no comments. If further information with respect
to this matter is desired, please contact either Michae! R. Beiting, Associate General
Counsel, FirstEnergy Service Company, 76 South Main Street, Akron, OH 44308 (330-
384-5795) or the undersigned counse! for FirstEnergy Corp.

Sincerely,

L SLA

James K. Mitchell
Attorney for
FirstEnergy Corp.

Cc: All parties
JKW/

DC #206555 v1
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NITED STATES OF AMERICA

L REGULATORY COMMISSION

In the Matter of

PENNSYLVANIA POWER COMPANY

OHIO EDISON COMPANY

OES NUCLEAR, INC. )

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY )

THE TOLEDO EDISON COMPANY

FIRSTENERGY NUCLEAR OPERATING
COMPANY

Docket Nos. 50-334 and 50-412

(Beaver Valley Power Station, Units 1
License Nos. DPR-68 and NPF-73

and 2

(Davis-Besse Nuclear Power Station, Unit 1) Docket No. 50-346

‘ License No. NPF-3
Docket No. 50-440
License No. NPF-58

ORDER APPROVING TRANSFER OF LICENSES
AND CONFORMING AMENDMENTS

(Perry Nuclear Power Plant, Unit 1)

N St St Svastt N St el S nga? st g g “ua? “ua? N Nt Vg Yaug? Yaut st g

L
FirstEnergy Nuclear Operating Company (FENOC) and Pennsylvania Power Company
(Penn Power), Ohlo Edison Company (Ohio Edison), OES Nuclear, Inc. (OES Nuclear), the
Cleveland Electric llluminating Company (Cleveland Electric), and the Toledo Edison Company
(Toledo Edison), are holders of Facility Operating License Nos. DPR-66, NPF-73, NPF-3 and
NPF-58, which authorize the possession, use, and operation of Beaver Vallay Power Station,
Units 1 (BVPS 1) and 2 (BVPS 2; together with BVPS 1, BVPS), Davis-Besse Nuclear Power
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~ Station, Unit 1 (Davis-Besse), and Perry Nuclear Power Plant, Unit 1 (Perry), respectively.
FENOC is licensed by the U.S. Nuclear Regulatory Commission (NRC, the Commission) to
operate BVPS, Davis-Besse, and Perry (the facilities). The facilities are located at the licensees’
sites in Beaver County, Pennsylvania, Ottawa County, Ohio, and Lake County, Ohio,
respectively.
i

By letter dated May 18, 2005, FENOC submitted an application requesting approval of
direct license transfers that would be necessary in connection with the following proposed
transfers to FirstEnergy Nuclear Generation Corp. (FENGenCo), 8 new nuciear generation
subsidiary of FirstEnergy: Penn Power's 85-percent undivided ownership interest in BVPS 1,
13.74-percent undivided ownership inferest in BVPS 2, and 5.25-percent undivided ownership
interest in Perry.

By letter dated June 1, 2005, FENOC submitied a second application requesting
approva! of direct license transfers that would be necessary in connection with the following
proposed transfers to FENGenCo: Ohio Edison’s 35-percent undivided ownership interest in
BVPS 1 and 20.22-percent undivided ownership interest in BVPS 2; OES Nuclear's
17.42-percent undivided ownership interest in Perry; Cleveland Electric’s 24 . 47-percent
undivided ownership interest in BVPS 2, 44.85-percent undivided ownership interest in Perry,
and 51.38-percent undivided ownership interest in Davis-Besse; ;and. Toledo Edison’s

| 1.65-percent undivided ownership interest in BVPS 2, 19.91-percent undivided ownership
interest in Perry, and 48.62-percent undivided ownership interest in Davis-Basse.

Supplemental information was provided by letters dated July 15 and October 31, 2005,
(hereinafter, the May 18 and June 1, 2005, applications and supplemental information will be
referred to collectively as the “applications™). FENOC also requested approval of conforming

license amendments that would reflect the proposed transfer of ownership of Penn Power's
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interests in BVPS and Perry to FENGenCo; deléte the references to Penn Power in the licenses;
authorize FENGenCo to possess the respective ownership interests in BVPS and Perry; reflect
the proposed transfer of ownership interests in BVPS, Davis-Besse, and Perry from Ohio
Edison, OES Nuclear, Cleveland Electric, and Toledo Edison (Ohio Companies) 1o FENGenCo;
delete the Ohio Companies from the licenses; and, authorize FENGenCo to possess the
respective ownership interests in BVPS, Davis-Besse, and Perry being transferred by the Ohio
Companies. Ohio Edison’s 21.66-percent leased interest in BVPS 2, Toledo Edison’s
18.26-percent leased interest in BVPS 2, and Ohio Edison’s 12.58-percent leased interest in
Permry would not be changed. No physical changes 1o the facilities or operational changes were
probosed in the applications. After completion of the proposed transfers, FENGenCo and, to a
limited extent, Ohio Edison and Toledo Edison, would be the sole owners of the facllities; the
role of FENOC would be unchanged.

Approval of the transfer of the facllity operating licenses and conforming license
amendments is requested by FENOC pursuant to Sections $0.80 and 50.90 of Title 10 of the
Code of Federal Reguiations (10 CFR). Notices of the requests for approval and opportunity for
a hearing were published in the Federal Register on August 2, 2005 (70 FR 44390-44395). No

comments were received. Two petitions for jeave to intervene pursuant to 10 CFR 2.309 were
received on August 22, 2005, from the City of Cleveland, Ohio, and American Municipal Power-
Ohio, Inc. A joint motion to lodge by the City of Cleveland, Ohio and Municipal Power Ohilo, Inc.,
was received on September 12, 2006. The petitions and motion are under consideration by the
Commission.

Pursuant to 10 CFR 50.80, no license, or any right thereunder, shall be transferred,
directiy or indirectly, through transfer of control of the license, unless the Commission shall give
its consent in writing. Upon review of the information in the application and otber information

before the Commission, and relying upon the representations and agreements contained in the
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application, the NRC staff has determined that FENGenCo is qualified to hold the ownership
interests in the facilities previously held by Penn Power and the Ohio Companies, and that the
transfers of undivided ownership interests in the facilities 10 FENGenCo described in the
applications are otherwise consistent with applicable provisions of law, regulations, and orders
issued by the Commission, subject to the conditions set forth below. The NRC staff has further
found that the applications for the proposed license amendments comply with the standards and
requirements of the Atomic Energy Act of 1854, as amended (the Act), and the Commission’s
rules and regulations set forth in 10 CFR Chapter . The facilities will operate in conformity with
the applications, the provisions of the Act and the rules and regulations of the Commission;
there is reasonable assurance that the activities authorized by the proposed license
amendments can be conducted without endangering the health and safety of the public and that
such activities will be conducted in compliance with the Commission’s regulations; the issuance
of the proposed ficense amendments will not be inimical to the common defense and security or
to the health and safety of the public; and the issuance of the proposed amendments will be in
accordance with 10 CFR Part 51 of the Commission’s regulations and all applicable

requirements have been satisfied.
The findings set forth above are supported by an NRC safety evaluation dated

November , 2005.
I.

Accordingly, pursuant to Sections 161b, 161i, and 184 of the Act, 42 U.S.C. §§ 2201(b),
2201(i), and 2234; and 10 CFR 50.80, IT IS HEREBY ORDERED that the direct transfers of the
licenses, as described herein, 1o FENGenCo are approved, subject to the following conditions:
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(2)
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On the closing date(s) of the transfers 1o FENGenCo of their interests in BVPS 1,
BVPS 2, Davis-Besse, and Perry, Penn Power, Cleveland Electric, Ohio Edison,
OES Nuclear, and Toledo Edison shall transfer to FENGenCo all of each
transferor’s respective accumulated decommissioning funds for BVPS 1,
BVPS 2, Davis-Besse, and Perry, except for funds associated with the leased
portions of Perry and BVPS 2, and tender to FENGenCo additional amounts
equal to remaining funds expected to be collected in 2005, as represented in the
application dated June 1, 2005, but not yet collected by the time of closing. All of
the funds shall be deposited in separate external trust funds for each of these
four reactors in the same amounts as received with respect to each unit to be
segregated from other assets of FENGenCo and outside its administrative
control, as required by NRC regulations, and FENGenCo shall take all necessary
steps to ensure that these external trust funds are maintained in accordance with
the requirements of the order approving the transfer of the licenses and
consistent with the safety evaluation supporting the order and in accordance with
the requirements of 10 CFR Section 50.75, “Reporting and recordkeeping for

decommissioning planning.”

By the date of closing of the transfer of the ownership interests in BVPS 1,
BVPS 2, and Perry, from Penﬁ Power to FENGenCo, FENGenCo shall obtain a
parent company guarantee from FirstEnergy in an initial amount of at least

$80 miliion (in 2005 doliars) to provide additional decommissioning funding
assurance regarding such ownership interests. Required funding levels shall be
recalculated annually and, as necessary, FENGenCo shall either obtain

appropriate adjustments to the parent company guarantee or otherwise provide
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any additional decommissioning funding assurance necesseary for FENGenCo to

meet NRC requirements under 10 CFR 50.75.

{(3)  The Support Agreements described in the applications dated May 18, 2005 (up to
$80 million), and June 1, 2005 (up to $400 million), shall be effective consistent
with the representations contained in the applications. FENGenCo shall take no
action to cause FirstEnergy, or its successors and assigns, to void, cancsl, or
modify the Support Agreements without the prior written consent of the NRC staff,
except, however, the $80 million Support Agreement in connection with the
transfer of the Penn Power interests may be revdked or rescinded if and when the
$400 mil!ién support agreement described in the June 1, 2005 application
becomes effective. FENGenCo shall inform the Director of the Office of Nuclear
Reactor Regulation, in writing, no later than 10 days after any funds are provided

to FENGenCo by FirstEnergy under either Support Agreement.

(4) Prior to completion of the transfers of the licenses, FENGenCo shall provide the

Director of the Office of Nuciear Reactor Regulation satisfactory documentary
evidence that it has obtained the appropriate amount of insurance required of
licensees under 10 CFR Part 140 of the Commission’s regulations.

IT IS FURTHER ORDERED that, consistent with 10 CFR 2.1315(b), license
amendments that make changes, as indicated in Enclosures 2 through 5 to the cover letter

forwarding this Order, to conform the licenses 1o reflect the subject direct license transfers are
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approved. FirstEnergy has indicated that the Pennsylvania transfers described in the May 18,
2005, application and ﬁ;ne Ohio transfers described in the June 1, 2005, application, will take
place at the same time. The amendments shall be issued and made effective at the time the
proposed direct license transfers are completed.

IT IS FURTHER ORDERED that FENOC shall inform the Director of the Office of
Nuclear Reactor Regulation in writing of the date of closing of the transfer of the Penn Power,
Cleveland Electric, Ohio Edison, OES Nuclear, and Toledo Edison interests in BVPS 1,

BVPS 2, Davis-Besse, and Perry no later than 5 business days prior to closing. Should the
transfer of the licenses not be completed by December 31, 2006, this Order shall become null
and void, provided; however, that upon written application and for good cause shown, such date
may be extended by order.

This Order is effective upon issuance.

For further details with respect to this Order, see the initial applications dated May 18 and
June 1, 2005, as supplemented by letters dated July 15 and October 31, 2005, and the non-
proprietary safety evaluation dated November , 2005, which are available for public
inspection at the Commission’s Public Document Room (PDR), located at One White Flint
North, Public File Area 01 F21, 11555 Rockville Pike (first floor), Rockville, Maryland and
accessible electronically from the Agencywide Documents Access and Management System
(ADAMS) Public Electronic Reading Room on the Internet al the NRC Wab site,
hito:/iwww.nre.gov/reading-rm/adams.html. Persons who do not have access to ADAMS or who
encounter problems in accessing the documents located in ADAMS, should contact the NRC
PDR Reference staff by telephone at 1-800-397-4209, 301-415-4737, or by e-mail to
RJr@nre.gov.

Dated at Rockville, Maryland this day of November 2005,

FOR THE NUCLEAR REGULATORY COMMISSION



J. E. Dyer, Director
Office of Nuclear Reactor Regulation



SAFETY EVALUATION BY THE OFFICE OF NUCLI EACTOR REGULATION
RELATED TQ DI T TRANSFER OF FACILI PERATING LICENSE
TO FIRSTENERGY NUCLEAR GENERATION CORPORATION
BEAVER LEY POWE ATION, UNITS 1 AND 2
DAVIS-BESSE NUCLEAR POWER STATION, UNIT 1
ERRY NUCL POWER P UNIT 1

DOCKET NOS, 50-334, 50-412, 50-346, AND 50-440
1.0 INTRODUCTION

FirstEnergy Nuclear Operating Company (FENOC) submitted two applications to the U.S.
Nuclear Regulatory Commission (NRC, the Commission) requesting the direct transfer of the
licenses with respect to the proposed transfer of all the ownership interests (all non-leasehold
interests) in four nuclear power reactor units held by certain subsidiaries of FirstEnergy Corp.
(FirstEnergy) to FirstEnergy Nuclear Generation Corp. (FENGenCo), a new nuclear generation
subsidiary of FirstEnergy. FENOC is the licensed operator for the four reactor units.

In the first application, dated May 18, 2005 (Agencywide Documents and Access Management
System (ADAMS) Accession No. ML051450428), as supplemented by letters dated July 15
(ADAMS Accession No. ML052070592) and October 31, 2005 (ADAMS Accession No.
ML052640021), FENOC, acting on behalf of FENGenCo and Pennsylvania Power Company
(Penn Power), requested that the NRC approve the direct license fransfers associated with the

transfer of Penn Power's 65-percent undivided ownership interest in Beaver Valley Power
Station, Unit 1 (BVPS 1), 13.74-percent undivided ownership interest in Beaver Valley Power

Station, Unit 2 (BVPS 2; together with BVPS 1, BVPS), and 5.24-percent undivided ownership
interest in Perry Nuciear Power Plant, Unit 1 (Perry) to FENGenCo.

in the second application, dated June 1, 2005 {ADAMS Accession No. ML0O51570300), also
supplemented by the above letters dated July 156 and October 31, 2005, FENOC, acting on
behalf of FENGenCo, Ohio Edison Company (Ohio Edison), OES Nuclear, Inc. (OES Nuclear),
the Cleveland Electric lluminating Company (Cleveland Electric), and the Toledo Edison
Company (Toledo Edison) (as a group, Ohio Edison, OES Nuclear, Cleveland Electric, and
Toledo Edison are referred to as the Ohio Companies), requested that the NRC approve the
following direct license transfers associated with transfer of the ownership interests of the Ohio
Companies in BVPS 1, BVPS 2, Perry, and the Davis-Besse Nuclear Power Station, Unit 1

(Davis-Besse) to FENGenCo:



. Ohlo Edison's 35-percent undivided ownership interest in BVPS 1 and
20.22-percent undivided ownership interest in BVPS 2;

. OES Nuclear's 17.42-percent undivided ownership interest in Perry;

. Cleveland Electric’s 24.47-percent undivided ownership interest in BVPS 2,
44.85-percent undivided ownership interest in Perry, and 51.38-percent undivided
ownership interest in Davis-Besse; and

. Toledo Edison’s 1.65-percent undivided ownership interest in BVPS 2,
19.91-percent undivided ownership interest in Perry, and 48.62-percent undivided
ownership interest in Davis-Besse,

No transfers or other changes are requested with respect to Ohlo Edison’s license to possess its
21.68-percent leased interest in BVPS 2 and 12.58-percent leased interest in Penty, nor with
respect to Toledo Edison’s license o possess its 18.268-percent leased interest in BVPS 2. Ohio
Edison and Toledo Edison will remain responsible for their respective obligations under the
licenses for these leased interests.

Both applications requested conforming amendments to the licenses of the four units to reflect
the proposed transfers of ownership interests in the four units to FENGenCo. Generally, the
amendments would defete references to Penn Power, Ohio Edison, OES Nuclear, Cleveland
Electric, and Toledo Edison in the licenses as appropriate, and authorize FENGenCo o possess
the respective ownership interests in the four units being transferred by Penn Power and the

Ohio Companies.

The NRC staff's proposed no significant hazards consideration determinations, which included
the July 15, 2005, supplement, were published in the Federa! Register on August 2, 2005 (70 FR
44390-44395). The October 31, 2005, supplement, contained clarifying information and did not
change the staff's initial proposed finding of no significant hazards consideration.

2.0 BACKGROUND

FirstEnergy is a registered utility holding company based in Akron, Ohio. FirstEnergy and its
affiliates are engaged in the generation, transmission, and distribution of electricity to wholesale
and retail customers in the Eastem Interconnection. FirstEnergy’s shares of common stock are
widely held and are traded on the New York Stock Exchange. At the end of 2004, FirstEnergy
had over $31 billion in assets and over $12 billion in annual revenues. The seven electric utility
operating companies owned by FirstEnergy serve 4.4 million customers in Ohio, Pennsylivania,

New Jersey, and New York.

The two applications cited herein represent a reorganization by FirstEnergy to consolidate the
ownership interests of Davis-Besse, BVPS, and Perry, except for the interests in BVPS 2 and



-3-

Perry subject to third party lease obligations. Subsidiaries of FirstEnergy collectively own or
lease 100 percent of these reactor units. As noted, the first application requested license
transfer approvals associated with a direct transfer of the ownership interests of Penn Power in
the BVPS and Perry units to FENGenCo. The second application states that FENOC expects
that the transfer of the ownership interests of Penn Power will occur prior 1o the transfer of the

" ownership interests of the FirstEnergy Ohio Companies. The second application also states that
NRC approval of either application should be dependent upon approval of the other and that, in
the event that approval of the second application precedes approval of the first one, FENOC wili
supplement the applications with the appropriate amended conforming Facility Operating
License pages. Subsequently, FENOC stated to the NRC staff that all the transfers would occur
at the same time. Should that change, the NRC staff should be informed by FENOC.

FirstEnergy is underiaking the proposed transfer in ownership of these four reactors as par of its
corporate restructuring in response to legislation passed at the Federal level and in the States of
Pennsyivania and Ohio and to enhance its abllity to compete in electric energy markets. In
1992, Congress passed the Energy Policy Act to promote competition in the wholesale electric
energy market. In 1996, Pennsylvania enacted legislation to restructure the electric utility
industry in the state by creating retail access o a competitive market for electricity generation.
According to the description of this legislation on the Web site for the State of Pennsylvania,
investor-owned utilities could either retain their generation assets in an affiliate company or
divest these assets as part of thelr restructuring plan. In 1898, similar legislation enacted in
Ohio included the requirement to establish a structural separation between the competitive
generation portion of the electric power industry and the regulated wire delivery portion of the

industry.

Both applications initially stated that FENGenCo would be a direct, wholly-owned subsidiary of
FirstEnergy Solutions Corp. (FE Solutions), which is a direct, wholly-owned subsidiary of
FirstEnergy. As part of its restructuring, FirstEnergy established FE Solutions as the affiliate
responsible for the purchase and sale of electricity in competitive markets. FENGenCo was
created to own the nuclear facilities now owned by FirstEnergy subsidiaries Penn Power and the
Ohio Companies and to sell the output of these facilities as an exempt wholasale generator
(EWG) to FE Solutions. The power supply agreement (PSA), which is the contract for the sale
of output of the interests of FENGenCo to FE Solutions, is subject to review and approval by the
Federal Energy Regulatory Commission (FERC). The applications state that the PSA will be
designed to ensure that FENGenCo will recover its costs to own and fund its operating,
maintenance, and decommissioning obligations for the four reactor units from FE Solutions.

However, the July 15, 2005, supplement to the applications states that FENGenCo will not be an
EWG and will not be owned by FE Solutions, but instead will be “a direct, first-tier subsidiary of
FirstEnergy.” But the suppleament states that FENGenCo and FE Solutions will still enter into the
. PSA described in the applications and that no financial qualifications or other types of
qualifications (e.g., foreign ownership or control) as specified in the applications will be affected
by these organizational structure changes described in the supplement.

FENOC will remain the licensed operator for the four reactor units. The applications do not
request or involve any change to FENOC's ongoing operation of these units, nor do the
applications request approval of any physical changes to the units or any changes to the
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conduct of their operations. After any approved license transfers to FENGenCo, FENOC will
continue 1o operate and maintain the four units in accordance with their respective licensing
bases, and FENGenCo will assume the obligations of Penn Power, Ohio Edison, OES Nuclear,
Cleveland Electric, and Toledo Edison under the FENOC operating agreements.

3.0 REGULATORY EVALUATION

The applications requested the approval of the direct transfer of the licenses for the reactor units
to FENGenCo, pursuant to Titie 10 of the Code of Federal Regulations (10 CFR) Section 50.80,
“Transfer of licenses.” Section 50.80{a) states: "No license for a production or utilization facility,
or any right thereunder, shall be transferred, assigned, or in any manner disposed of, either
voluntarily or involuntarily, directly or indirectly, through the transfer of control of license to any
person, unless the Commission shall give its consent in writing.”

In addition, the requirements of 10 CFR 50.80(b) and (c) apply. Section 50.80(b) states that an
applicant for a license transfer shall include as much of the information described in

10 CFR 50.33, "Contents of applicatiions; general information® and 50.34, “Contents of
application; technical information® of this part “with respect to the identity and technica! and
financial qualifications of the proposed transferee as would be required by those sections if the
application were for an Initial licenss...” Section 50.80(c) states that “the Commission will
approve the application for the transfer of a license, if the Commission determines: (1) that the
proposed transferee is qualified to be the holder of the license; and (2) that transfer of the
license is otherwise consistent with applicable provisions of laws, regulations, and orders issued

by the Commission pursuant thereto.”
4.0 QUALIFICATIONS

4.1 Financig! Qualifications

The regulation at 10 CFR 50.33(f) requires that, except for an electric utility applicant for a
license 1o operate a utilization facility of the type described in 10 CFR 50.21(b) or 10 CFR 50.22,
each application shall provide “information sufficient to demonstrate to the Commission the
financial qualification of the applicant to carry out, in accordance with regulations in this chapter,
the activities for which the permit or license is sought.”

The regulation at 10 CFR 50.2 states that an electric utility is “any entity that generates or
distributes electricity and which recovers the cost of this electricity, either directly or indirectly,
through rates established by the entity itself or by a separate regulatory authority.”

The NRC staff finds that FENGenCo does not qualify as an “electric utility” because most or all
of its electricity prices will not be set by rates established by a separate regulatory authority or by
the entity itself. Thus, the NRC staff has determined that FENGenCo must meet the financial
qualification requirements for a non-electric utility, pursuant to 10 CFR §0.33(f). FENGenCo is
subject to @ more detalled financial qualifications review than an elactric utility and must provide
information that demonstrates that it possesses or has reasonable assurance of obtaining the
funds necessary 10 cover estimated operating costs for the period of the license. In this regard,
it must submit estimates for total annual operating costs for each of the first 5 years of facility
operation and indicate the sources of funds to cover these costs. Also, the NRC staff concludes
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that FENGenCo Is a newly-formed entity. As such, under 10 CFR 50.33(f)X3), it must provide
information showing the legal and financial relationships it has or proposes to have with its
stockholders or owners; their financia! ability to meet any contractual obligation to FENGenCo
which they have incurred or proposed to incur; and any other information considered necessary
by the Commission to enable it to determine FENGenCo's financial qualifications.

in accordance with 10 CFR $0.33(f), the applications provided a proprietary projected income
statement for FENGenCo, with the first application providing the expected revenues, costs, and
net income associated with the interests of Penn Power proposed to be transferred for the
period of 2006 through 2010. The-sscond-application provides the equivalent information for the
ownership interests of the Ohlo Companies proposed to be transferred.

The proprietary financial information [In Bold Text] in the following three tables first shows the
projected income statement for both applications combined, providing the total revenues, costs,
and net income for FENGenCo from 2008 through 2010. The second and third tables show,
respectively, the specific portions associated with the Penn Power and the Ohio Companies
interests, thereby allowing the projections for FENGenCo for each application {o be considered

separately.

FENGENCO
(SUMMARY OF) PROJECTED INCOME STATEMENT (COMBINED APPLICATIONS)
_ ~ (In $ millions)
[PROPRIETARY INFORMATION])
2008 2007 2008 2008 2010
Total Revenue|[ H 1 11 ]| ]
Expenses/
Other Income [ ] [ ] [ I H ]
Net Income [ 11 ) [ 1t 11t 1}
(SUMMARY OF) PROJECTED INCOME STATEMENT (PENN POWER PORTION)
(In $ millions)
2006 2007 2008 2009 2010
TotalRevenue [ 1 { 11 1L 1[ 1
Expenses/
Other Income ( 1t 1t 1t 3110 1

Net Income t 11t 1t 1t 110 1}
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(SUMMARY OF ) PROJECTED INCOME STATEMENT (OHIO COMPANIES PORTION)

(In $ millions)

2008 2007 2008 2008 2010
TotalRevenue [ 1[I 1[I 1[I 10 1
Expenses/
Other Income ( 1t 1t 1t 114t 1
Net income it Jr 1}t 11 1 { 1
Based on the revenues and costs provided above, FENGenCo expecis to produce annual net
income ranging from approximately [ ] during this 5-year period, as shown in

the first table. Both portions of FENGenCo's net income associated with the Penn Power and
Ohio Companies interests are also positive amounts. The primary source of most or all of the
revenues is expected to be from the aforementioned PSA, through which FENGenCo will
recover its operating, maintenance, and capital costs associated with the transferred assets for
at least 5 years. The PSA is to be finalized this year and will be filed for review and approval by

FERC.

Furthermore, in addition to revenues received from generation associated with the transferred
interests in the nuclear units, FENGenCo will have access to other funds from its effiliated
companies on an as-needed basis. The PSA will include a formula rate provision permitting
FENGenCo to recover increases in its capital expenditures and operating expenses that exceed
its base demand and energy charges during the contract term.

in the applications, FirstEnergy has also provided the terms of planned support agresments to
be executed by FirstEnergy and FENGenCo that will make additional funds avalilable to
FENGenCo to provide assurance that FENGenCo will have funds that will exceed fixed
operating and maintienance (O&M) costs in the event of unanticipated shutdowns for extended
periods of one or more of the power reactors o be owned by FENGenCo. The first application

represented that a support agreement for up to $80 million would be made available by
FirstEnergy for FENGenCo’s share of fixed O&M costs for any unanticipated extended shutdown

periods of BVPS and Perry. The second application essentially provides that up to $400 million
will be available under a support agreement to cover costs associated with all interests proposed
to be transferred regarding each of the four reactor units covered by the applications, in lieu of
the $80 million limit contained in the first application addressing only the transferred interests of
Penn Power. If the Penn Power transfers take place contemporaneously with, as planned, or
after the transfers for the Ohio Companies, the $400 million support agreement woukd be
applicable to support the Penn Power transfers (in place of the $80 million agreement) as well as

the Ohio Companies’ transfers.

The $400 million amount would be basically sufficient to fund FENGenCo's share of the
estimated fixed O&M costs for a simultaneous 1-year outage of BVPS 1 and BVPS 2

($151 million), Perry ($122 million), and Davis-Besse ($128 milllion), or approximatsly

$401 million total. These amounts exclude the approximately $38 million in O&M costs of Ohio
Edison and Toledo Edison for their respective leased shares of BVPS 2, as well as the
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approximately $17.5 million in costs of Ohio Edisor for its leased share of Perry. The
$400 million amount would cover FENGenCao's share of estimated fixed O&M costs for a 2-year
outage at either Pernty, Davis-Besse, or BVPS (both units), or 18-month outages of any two units.

In view of the foregoing, the NRC staff concludes that the applicants have provided sufficient
information required for newly-formed entities, and have demonstrated reasonable assurance of
adequate financial qualifications for FENGenCo as a non-electric utility pursuant to 10 CFR
50.33(f). Specifically, the NRC staff finds that FENGenCo is financially qualified to hold the
Penn Power interests proposed to be transferred, is financially qualified to hold the Ohio
Companies’ interasts proposed to be transferred, and is financially qualified to hold the Penn
Power and Ohio Companies’ interests simultaneously. However, to ensure that FENGenCo will
continue to have an adequate source of funds, the NRC staff believes that the support
agreements referenced in the applications should be subject to the following condition of the
order approving the proposed license transfers and license conditions, essentially as follows:

The Support Agreements described in the applications dated May 18, 2005 (up to
$80 million), and June 1, 2005 {up to $400 million), shall be effective consistent
with the representations conlained in the applications. FENGenCo shall take no
action to cause FirstEnergy, or its successors and assigns, to void, cancel, or
modify the Support Agreements without the prior written consent of the NRC staff,
except, however, the $80 million Support Agreement in connection with the
transfer of the Penn Power interests may be revoked or rescinded if and when the
$400 million support agreement described in the June 1, 2005 application
becomes effective. FENGenCo shall inform the Director of the Office of Nuclear
Reactor Regulation, in writing, no later than ten days after any funds are provided
to FENGenCo by FirstEnergy under either Support Agreement.

4.2 Decommissioning Funding Assurance

The NRC staff has determined that the requirement to provide reasonable assurance of
decommissioning funding is necessary to ensure the adequate protection of public health and

safety. The regulation at 10 CFR §0.33(k), “Contents of Applications; General information,”
requires that an application for an operating license for a production or utifization facility contain
information on how reasonable assurance will be provided that funds will be available o

decommigsion the facility.

The May 18, 2005, application states that, at the time of the license transfers, all
decommissioning funds in Penn Power's nuclear decommissioning trusts (NDTs) for BVPS and
Perry will be transferred to FENGenCo. This application also states that FENGenCo's
decommissioning trust funds are to be held in external trusts segragated from FENGenCo's
assets and outside its administrative control. The funds are to be govemned by a master NDT
agreement with Mellon Bank, N.A., as trustee, and the agreement terms will comply with the
requirements of 10 CFR 50.75(h)1). A form of that agreement is provided in Exhibit J of the

application.

The May 18, 2005, application also states that, as of December 31, 2004, the NRC minimum
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formula amount for decommissioning funding assurance required for Penn Power’s pro rata
shares for BVPS 1 was $231.9 million; $49.0 miilion for BVPS 2; and $24.3 million for Perry. it
also indicates that the 2004 year-end market value of Penn Power's NDT funds was
approximately $108.1 million for BVPS 1; $25.3 million for BVPS 2; and $9.7 miliion for Perry.
The application also states that, taking into account the NRC's allowed real rate of return
eamings credit for decommissioning funds of 2 percent being applied fo existing funds, the
funds to be transferred will be approximately $71 million less than the NRC minimum required
amount for BVPS 1 and BVPS 2 to be considered fully prepaid, and approximately $6 million
less than the required amount for Perry. Therefore, FENGenCo will provide additional
decommissioning funding assurance by obtaining a parent company guarantee from FirstEnergy
in an Initial amount of $80 miilion (in 2005 doflars), as permitted by 10 CFR 50.75{e)1)Xiii). The
initial $80 million amount will cover the $71 million for Penn Power’s share of its funding
requirement for BVPS plus the $6 million in additional assurance required for Perry. FENGenCo
will recalculate the required funding levels each year, as required by 10 CFR 50.75(b)2), and as
necessary, it will either oblain appropriate adjustments to the parent company guaraniee or
otherwise provide for any required additional funding.

Exhibit L of the application is a worksheet demonstrating compliance with the NRC financia! test
for parent guarantees, pursuant to 10 CFR 50.75(e){1)XiiiXB) and 10 CFR Part 30, Appendix A.
FENGenCo has selected the test in Section 1.A.2 of Appendix A to demonstrate compliance,
and Exhibit M provides the form of the guarantee.

The June 1, 2005, application stales that, at the time of the license transfers, all
decommissioning funds held by the Ohio Companies (excluding funds associated with leased
Interests being retained by Ohio Edison and Toledo Edison) will be transferred to FENGenCo
and will be held in external trust funds to be govemned by a master NDT agreement with Mellon
Bank, N.A., as trustee, as described for the funds in the first application. Ohio Edison and
Toledo Edison will retain the NDT fund portions associated with the leased interests in BVPS 2
and Perry for which they will remain NRC possession licensees, including the eamings and the
contributions related to those portions during 2005.

The June 1, 2009, application states that, as of December 31, 2004, the NRC minimum amount
for decommissioning funding assurance required for Davis-Besse was $354.7 million. Taking
into account the 2-percant real rate of retum credit, the Davis-Besse required prepaid amount
was $261.5 million. The reported market value of the Davis-Besse NDT was $348.3 million as

of Decamber 31, 2004, with an additional $29.0 million to be collected in 2005.

The application states that, as of December 31, 2004, the NRC required minimum
decommissioning funding amount for the 82.18-percent share of Perry owned by the Ohio
companiles (excluding the 12.58-percent leased portion) was $381.3 miilion. Taking into account
the 2-percent real rate of retum credit, the required prepaki amount for Perry was $235.5 million.
The reported market value of the Perry NDT was $280.6 million as of year-end 2004, with an
additional expected 2005 collection of $24.1 million.

The application states that, as of December 31, 2004, the NRC required minimum
decommissioning funding amount for the Ohio companies’ 35-percent owned share of BVPS 1
was $124.8 million and $165.3 million for their 46.34-percent owned share of BVPS 2. Taking
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into account the 2-percent real rate of retum credit, the required prepald amount for BVPS 1 was
$93.8 million. The reported market value of the BVPS 1 NDT was $93.8 million as of year-end
2004, with an additional expected 2005 collection of $6.6 million. Taking into account the 2-
percent real rate of returmn credit, the required prepaid amount for BVPS 2 was $100 million. The
reported market value of the BVPS 2 NDT was $98.2 million as of year-end 2004, with an
additional expected 2005 collection of $9.7 million.

The NRC staff finds upon analysis and review that the funds fo be transferred to FENGenCo for
the four reactors and other funding information as stated above provide reasonable assurance
that FENGenCo will be able to pay for the decommissioning costs of these units following the
proposed transfers in both applications. This finding is based in part on (1) the condition that
Penn Power and the Ohio Companies will transfer all of their existing NDT funds (excluding
those funds related to leased portions) for the four reactors, plus additional stated expected
collections for 2005 to FENGenCo fo be placed in comesponding external trusts for the four
units; and, (2) the representation made in the first application that FENGenCo will obtain a
parent company guarantee from FirstEnergy in an initial amount of $80 million {(in 2005 dollars)
to provide additional decommissioning funding assurance for Penn Power's ownership interests
in Perry and BVPS, with funding levels for the guarantee fo be recalculated each year, and as
necessary, FENGenCo will either obtain appropriate adjustments to the guarantee or otherwise
provide for any required additional funding. Thus, the following should be made conditions of
the order approving the direct license transfers to FENGenCo as well as license conditions, in
essentially the language set forth below:

. On the closing date{s) of the transfers to FENGenCo of their interests in BVPS 1,
BVPS 2, Davis-Besse, and Perry, Penn Power, Cleveland Electric, Ohio Edison, OES
Nuclear, and Toledo Edison shall fransfer to FENGenCo all of each transferor’s
respective accumulated decommissioning funds for BVPS 1, BVPS 2, Davis-Besse, and
Perry, except for funds assoclated with the leased portions of Perry end BVPS 2, and
tender to FENGenCo additional amounts equal to remaining funds expected to be
collected in 2005 as represented in the application dated June 1, 2005, but not yet
collected by the time of closing. All of the funds shall be deposited in separate external
trust funds for each of these four reactors in the same amounts as received with respect
to each unit to be segregated from other assets of FENGenCo and outside its
administrative control, as required by NRC regulations, and FENGenCo shall take all
necessary steps to ensure that these external trust funds are maintained in accordance
with the requirements of the order approving the transfer of the licenses and consistent
with the safety evaluation supporting the order and in accordance with the requirements
of 10 CFR Section 50.75, “Reporting and recordkeeping for decommissioning planning.”

. By the date of closing of the transfer of the ownership interests in BVPS 1, BVPS 2, and
Perry, from Penn Power to FENGenCo, FENGenCo shall obtain a parent company
guarantee from FirstEnergy in an initial amount of at least $80 million (in 2005 dollars) to
provide additional decommissioning funding assurance regarding such ownership
interests. Required funding levels shall be recalculated annually and, as necessary,
FENGenCo shall either obtain appropriate adjustments to the parent company guarantee
or otherwise provide any additional decommissioning funding assurance necessary for
FENGenCo to meet NRC requirements under 10 CFR 50.75.



st Review and

The Atomic Energy Act of 1854, as amended (the Act), does not require or authorize antitrust
reviews of post-operating license transfer applications. Kansas Gas and Electric Co., et al.
(Wolf Creek Generating Station, Unit 1), CLI-89-19, 49 NRC 441 (1999). The applications
submitied by the licensee postdate the issuance of the operating licenses for the four reactor
units, and therefore no antitrust review is required or authorized. The Department of Justice was
contacted with respect to the proposed conforming license amendment changes to the existing

antitrust conditions and had no comments.

The Peny and Davis-Besse licanses contain antitrust conditions that date back to an Atomic
Safety and Licensing Appeal Board decision in 1979 (ALAB-560, 10 NRC 265). The
applications proposed conforming license amendments such that, among other things,
FENGenCo, in place of the current licensees (except for Ohio Edison, which will continue to be a
licensee maintaining its leased interest in Perry), would become subject to the antitrust
conditions and be responsible for any actions of FENOC that contravene such conditions, while
Cleveland Electric and Toledo Edison would be removed from (and thus no longer be subject to)
the Davis-Besse antitrust conditions, and Cleveland Electric, OES Nuclear, Toledo Edison, and
Penn Power would be removed from (and thus no longer be subject to) the Perry antitrust
conditions. The applications are not proposing any changes to the substantive requirements set
forth in the antitrust conditions, notwithstanding that FENGenCo Is not an integrated utility with
transmission and distribution facilities and, therefore, would not appear to bs able to perform
certain actions specified by the antitrust conditions, such as wheeling, strictly on its own. Given
that the proposed conforming amendments only seek to reflect that FENGenCo will become the
holder of the licenses and that Cleveland Electric, OES Nuclear, Toledo Edison, and Penn
Power will no longer be NRC licensees, the NRC staff finds the proposed amendments o the
existing antitrust license conditions acceptable.

Foreign IS Control, or Domi

The Act prohibits the NRC from issuing a license for a nuclear power plant to “any corporation or
other entity if the Commission knows or has reason 1o believe it is owned, controlled, or
dominated by an alien, a foreign corporation, or a foreign govemment.” The NRC'’s regulation at
10 CFR 50.38, “Ineligibility of certain applicants,” contains language to implement this

prohibition.

The applications initially stated that FENGenCo will be a wholly-owned subsidiary of FE
Solutions, which in tum is a wholly-owned subsidiary of FirstEnergy, both owners being U.S.
entities. All of the direclors and principal officers of FE Solutions and FirstEnergy are U.S.
citizens, and the directors and principal officers of FENGenCo will be U.S. citizens. However,
the July 15, 2005, supplement stated that FENGenCo will not be owned by FE Solutions as

initially proposed, but instead will be owned directly by FirstEnergy.

Section 13 of the Securities Exchange Act of 1934, as amended, 15 United States Code 78m(d),
requires that a person or entity that owns or controls more than 5 percent of the registered stock
of a company must file certain schedules with the U.S. Securities and Exchange Commission
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(SEC). The applications state that FENOC, based on its review of the relevant filings with the
SEC, is not awars of any alien, foreign corporation, or foreign govemment that holds more than
5 percent of the common stock of FirstEnergy, which is the parent company of FENGenCo, FE

Solutions, and FENOC.

FENOC has identified Capital Research and Management Company, State Street Corporation,
and Barclays Global Investors, NA (Barclays) as having ownership or beneficial ownership of
more than 5 percent, but less than 10 percent, of the common stock of FirstEnergy. These three
companies are U.S. entities, but Barclays Is a subsidiary of Barclays PLC, a United Kingdom
entity. According to the applications, Barclays does not have a controlling interest in FirstEnergy
and does not exercise domination or control over FirstEnergy. The NRC staff notes that the
schedules filed by each of the foregoing entities are 13G schedules, which indicate that the
relevant stock is not being held for the purpose of changing or influencing control of the issuer.

After reviewing the information provided in the applications, the NRC staff does not know or
have reason to believe that FENGenCo will be owned, controlied, or dominated by a foreign

interest.

4.5 Nuclear Insurance and Indemnity

The provisions of the Price-Anderson Act (Section 170 of the Act) and the Commission’s
regulations at 10 CFR Part 140, “*Financial Protection Requirements and Indemnity
Agreements,” require that the cumment indemnity agreement be modified to reflect FENGenCo as
the new owner of the current ownership interests (excluding leasehold interests) of Penn Power,
Cleveland Electric, Ohio Edison, OES Nuclear, and Toledo Edison in BVPS 1, BVPS 2, Davis-

Besse, and Perry.

In accordance with the Price-Anderson Act, FENGenCo will be required to provide primary
insurance and participate in the secondary retrospective insurance pool. [t will also be required

to maintain property insurance as specified in 10 CFR 50.54(w). Information provided in the
applications concerning financial qualifications demonstrates that FENGenCo will be able to

satisfy applicable insurance requirements of the NRC and the Price-Anderson Act.

Pursuant to 10 CFR Part 140, the NRC staff will require FENGenCo to provide satisfactory
documentary evidence that it has obtained the appropriate amount of insurance required of
licensees, prior to the issuance of the amended licenses reflecting the new licensee. Because
the issuance of the amended licenses is directly tied to completion of the license transfers, the
order approving the transfers will be conditioned as foliows:

Prior to completion of the transfers of the licenses, FENGenCo shail provide the Director
of the Office of Nuclear Reactor Regulation satisfactory documentary evidence that it has
obtained the appropriate amount of insurance required of licensees under 10 CFR Part

140 of the Commission’s regulations.

4.6 Technical Qualifications
According to the applications, the proposed transfers of the ownership interests of Penn Power
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and the Ohio Companies will not result in any change to FENOC's role as the licensed operator
of BVPS, Davis-Besse, and Perry, and will not result in any changes to its tachnical
qualifications. There will be no change in FENOC's senior management team. Thus, the NRC
staff has concluded that it need not make any findings with respect to technical qualifications
other than that there will no effect on FENOC's technical qualifications since there is no
proposed change in operating authority or change in the current operator’s qualifications to

operate STP.

5.0 CONFORMING AMENDMENTS
6.1 Introduction

As stated previously, FENOC requested approval of proposed conforming amendments to
Facility Operating License Nos. DPR-66, NPF-73, NPF-3, NPF-58, for BVPS 1, BVPS 2,

Davis-Besse, and Perny, respectively. No physical or operating changes to the facilities are
requested.

5.2 Discussion

The changes to be made to the licenses are indicated in the conforming amendments in
Enclosures 2, 3, 4, and 5 to the cover letter forwarding the NRC stafl’s order regarding the
subject transfer. The changes do no more than accuratefy reflect the approved transfer action.
The amendments involve no safety questions and are administrative in nature. Accordingly, the

proposed amendments are acceplable.

5.3 State Consuliation

in accordance with the Commission’s regulations, the Ohio and Pennsylvania State officials
were notified of the proposed issuancs of the amendments. The State officials had no

comments.

5.4 Conclusion With Respect to the Conforming Amendments

The Commission has concluded, based on the considerations discussed above, that: (1) there
is reasonable assurance that the health and safety of the public will not be endangered by
operation in the proposed manner, (2) such activities will be conducted in compliance with the
Commission’s regulations, and (3) the issuance of the amendments will not be inimical fo the
common defense and security or to the heaith and safety of the public.

6.0 ENVIRONMENTA NSIDERATION

The subject application is for approval of a transfer of licenses issued by the NRC and approval
of conforming amendments. Accordingly, the actions involved meet the eligibility criteria for
categorical exclusion set forth in 10 CFR 6§1.22(c)21). Pursuant to 10 CFR 51.22(b), no
environmental impact statement or environmental assessment need be prepared in connection

with approval of the application.
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7.0 CONCLUSION

in view of the foregoing, the NRC staff finds that, subject to the conditions discussed herein,
FENGenCo is qualified to hold the operating authority under the 10 CFR Part 50 licenses for
BVPS 1, BVPS 2, Davis-Besse, and Perry, {0 the extent proposed in the applications, and that
the transfers of these licenses to FENGenCo are otherwise consistent with applicable provisions
of law, regulations, and orders issued by the Commission pursuant thereto.
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