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NUCLEAR MANAGEMENT COMPANY’S REPLY TO PETITIONERS’ RESPONSE
TO BOARD DECEMBER 21, 2005 ORDER REGARDING EXPERT OPINION ALLEG-
EDLY SUPPORTING CONTENTION 1 - PALISADES REACTOR EMBRITTLEMENT

Nuclear Management Compahy (“NMC”) hereby' repliés to Petitioners’ response! to the
_Dec'ember ..21, 2005 Order of the Atomic Safety and Licensing Board (“Board”). In that Order,.
the Board requested that Petitioners fespond to information provided by counsel for the NRC
Staff conceming Demetrios Basdekaé, upon whom Petitioners had relied as their expert in sup-
port of their coﬁtention concerning reactor pressure vessel embrittlement. By e-mail dated De-
cember 20, 2005 to the Board and the parties, counsel for the Staff répon.ed‘on a teleﬁhone call
that she had received from Demetrios Basdekas durfng which Mr. Basdekas informed her that,
“although he was contacted by the petitioners regarding being their expert witness and .I.lad told
them that he might be willing to help them after lookiflg into the matter, he subsequently de-
clined to serve as an expert witness in this matter.” Further, Mr. Basdekas advised Staff counsel

_ that, while he had “informed the petitioners that, as a generic matter, the longer a reactor oper- |
ates, the more embrittled the vessel becomes,” he had “made no statements régarding tﬁe state of A

the Palisades reactor as he had no site specific information on which to base an opinion.”

! Petitioners’ Response to Board Order on Matter of Expert Opinion (Jan. 3, 2006) (“Pet. Response;‘).
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' The Board’s Order provided Petitioners an opportunity to respond to “this vefy signifi-

cant development in this proceeding.” Order at 1. The Petitioners’ response, however, inappro-

. -o* .
priately denigrates both the Board and the Staff and incorrectly suggests that the current status of

their retention of expert assistance is “immaterial” and “irrelevant.” Pet. Response at 1; see also

id. at 3. Parties to NRC liceﬁsing proceedings have a duty to apprise the Board of significant de-

\;elopments affecting the proceeding.? Here, the opinion of Mr. Basdekas was the only purported
support for the Petitioners’ origina].con,tention, and the Board clearly considered the Petitioners’
retention of Mr. Bas.edek_as as an expért to be important in réso]ving the admissibility of the con-
tention. |

.For exémple, at the pre-hearing conference on November 3, 2005, Judge Young inquired
of counsel for Petitionbré as follows: |

Admin Law Judge Young: ... What I am getting at is if we were
to admit this contention —

Mr; Lodge: Right.

Admin Law Judge Young: You have an expert, the expert can talk
about what happened at the Palisades Plant.

Mr. Lodge: Right.
Admin Law Judge Young: Okay. What’s the impact of that? . ...
Prehearing Tr. at 48. As now made clear by Petitioners,’_ response, Mr. Basdekas had advised
Pctitiohers as of August 22, 2005, that he Would not serve aé their expert on the contention. This

was more than three weeks before Petitioners filed their reply and more than two months before

the prehearing conference. In light of these circumstances, even assuming the lack of any legal

-duty to notify the Board, it c]early‘ would have been appropriate for Petitioners to have apprised

2 See, e.g., Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1, 2 and 3), ALAB-677, 15 N.R.C.
1387, 1394 (1982) (“parties to Commission proceedings [have an] absolute obligation to alert adjudicatory bodies
directly regarding (i) new information that is relevant and material to the matters begin adjudicated; (ii) modifica-
tions and rescissions of important evidentiary submissions; and (iii) {outdated or incorrect information on which the
board may rely].”) . ' -
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the Board that Mr. Basdekas was no longer seriling as their expert. Petitioners, however, chose

to remain silent.

Moreover, the Petitioners’ suggestion that Mr. Basdekas’s decision not to serve as their

~ expert is immaterial and irrelevant under the Commission’s rules of practice is erroneous. The

Commission’s rules expressly provide that a contention must be supported by a “concise state-

ment of the alleged facts or expert opinions which support the requestor s/petmoner s posmon on

the issue and on whxch the petitioner mtends to rely at hearmg .” 10CF.R. § 2.309(1)(1)(v)

(emphasis added). Here, Petitioners knew as of August 22, 2005 that they would not be relying

on Mr. Basdekas’s epir_lion at hearing by virtue of his having declined, as of that date, to be their

“expert, and they should have duly advised the Board. Mr. Basdekas’s opinion was the only puf-

ported basis offered by Petitioners in their original contention for its admission. This is precisely

the situation that the Commission sought to resolve with the 2004 amendments to its rules of

practice, which sought to “support an early NRC determination whether there are issues that are
appropriate for and susceptible to NRC resolution with respect to an NRC regulatory/li_censing
action” by requiring contentions supported By specific facts or expert opi_nioné “in all hearings.”
Changes to Adjudicatory Process, 69 Fed. Reg. 2,182, 2,202 (Jan. 14‘, 2004).

Petitioners rely upon 10 C.F.R. § 2.309(f)(2), whose introductory phrase prO\;ides thet
“[c]ontentions must be based on documents or other information available at the time the peti-
tionistobefiled....” Pet. Response at 3 (emphasis added by Petitioners). That subpmémph

is specifically focused on the “standards for amending existing contentions, or submitting new

contentions based upon documents or other mformatlon not available at the time that the original

request for hearing/petition to intervene was requlred to be filed.” 69 Fed Reg. at 2,221 (empha-
sis added). Were this subparagraph to apply to Petitioners in this case, they would also ha_ve to
establish that their submission satisfies the additional criteria in § 2.309 H(2)(i) — (iii). But they

have attempted no such a showing and such a showing would clearly be irrelevant here, as this is
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not a late-filed contention but rather a contention that was timely filed without the appropriate

basfs. Subparagraph 2 of 10 C.F.R. § 2.309(f) in no way 'si:ggests that a contention may be Based
-4

~on mcorrect information or expert opinion that is subsequently w1thdrawn

Finglly, in an endeavor to now backfill the loss of their expert, Petitioners seek to blfing
before the Board a host of hiéton'cal statements made by Mr. Basdekas concerning the generic
éubject of reactor embrittlement and related information. None of this information was refer-
enced or provided as support for thé contention when filed. For the reasons set forth in NMC’s

Motion to Strike Petitioners’ Reply’ and as recognized by the Board,* it is simply too late for the

Petitioners to bring forward new information to support the admission of its embrittlement con-

tention® Accordingly, the Board must ignore this new information, as it must ignore supporting

information that was first made available in Petitioners’ Reply.

In summary, for the reason-s set forth in NMC’s Answer, Petitionefs’ cmbn'tt]ement. con-
tention even with the support of the generalization originally attributed to Mr. Basdekas’s opin-
ion does not constitute an admxssxble contention,® Now lacking even that minimal support, the

contentlon is clear]y madm1s51ble and must be rejected by the Board

@ctfnlly ymmed

David R. Lewis
Paul A. Gaukler .
PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, N.W.

- Washington, DC 20037-1128
Tel. (202) 663-8474
Counsel for Nuclear Management Company

Dated: January 9, 2005

3 NMC’s Motion to Strike Petitioners’ September 16, 2005 Combined Reply to NRC Staff and NMC Answers (Sept.
26, 2005).

4 Prehearing Tr. At 25, 32-33, 37 (Nov. 3, 2005). :

5 NMC also notes that all the information referenced by the Petitioners is from the 1980s and is therefore dated.

$ NMC’s Answer to the August 8, 2005 Request for Hearing and Petition to Intervene (Sept. 2, 2005) at 10-14.
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