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Proposed Private Fuel Storage. LLC Project

Dear Mr. Nau and Mr. Fowler:

As the Utah State Historic Preservation Officer (SHPO) for the proposed Private Fuel
Storage (PFS) project, I have received both a copy of a letter dated November 22, 2005, addressed
to Mr. Fowler from Jack R. Strosnider, Director, Office of Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission (NRC) and a request for comments on the proposal contained
in that letter published by the Advisory Council on Historic Preservation in the Federal Register (70
Fed. Reg. 75149) on December 19, 2005.

In NRC's letter to ACHP, Mr Strosnider stated:

NRC is hereby formally terminating its participation in the consultation process, and
requests that the ACHP transmit comments on such termination within 45 days of
receiving this requeist, in accordance with 36 C.F.R. § 800.7.

I would request that you take into consideration the following comments on this proposal to
terminate consultation as you prepare your response to the Nuclear Regulatory Commission.

As a preliminary matter, the current and two previous Governors of Utah have appointed,
pursuant to their lawful authority, several persons to fulfill the position of State Historic
Preservation Officer for the proposed PFS project, due to the controversial nature of the proposal.
This was done with the full concurrence and agreement of the person who normally serves as the
state's SHPO for Section 106 matters, which person continued to provide full staff advice to the
appointed SHPO. This response, for example, was prepared in full consultation with the persons
knowledgeable about Section 106 matters at the state's Division of State History. Neither the
ACHP nor the NRC can or should draw any inferences of any type from the Governors' use of this
authority.
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Unfortunately, the NRC's November 22 letter demonstrates a much broader scope of action
than merely proposing to terminate NRC's participation in the section 106 consultation process.
Instead, NRC is attempting to (1) unilaterally terminate the Section 106 process for all parties; (2)
single handedly conclude that the Section 106 process is satisfied for all parties; and (3) act beyond
its jurisdiction in regulating Private Fuel Storage LLC's proposed off-site activities. NRC's rationale
is fatally flawed, and the Section 106 process must be allowed to proceed for those activities that
occur off-reservation.

1. Background

The project at issue is a proposal by Private Fuel Storage, LLC to transport spent nuclear
fuel casks by rail, primarily from reactors located in the eastern United States, to the Skull Valley
Indian Reservation, located about 45 miles southwest of Salt Lake City. Section 106 of the National
Historic Preservation Act requires federal agencies to take into account the effects of their
"undertakings" on historic properties, and the federal agencies must complete the section 106
process prior to the issuance of any license or approval. 36 C.F.R. § 800.1(c).2 Furthermore, the
State Historic Preservation Office is a consulting party in the 106 process.3

The undertakings for the PFS project require four separate and distinct federal approvals:

a. A license from the NRC that would allow PFS to store up to 4,000 casks of spent
nuclear fuel o0n a site that is entirely within the Reservation;

b. Approval by the U.S. Bureau of Indian Affairs (BIA) of a lease between PFS and the
Skull Valley Band of Goshute Indians (Band) for the spent nuclear fuel storage site
located entirely within the Reservation.

c. A certificate from the U.S. Surface Transportation Board (STB) for a new rail spur,
commencing at Low in the north, traveling south near the Cedar Mountains on the
west side of Skull Valley, then turning east into the Reservation. The rail spur is

'An "undertaking" is defined, in relevant part, as "a project, activity, or program ...
requiring a Federal permit, license or approval." -36 C.F.R. § 800.16(y).

2In addition, "[i]t is the statutory obligation of the Federal agency to fulfill the requirements
of section 106 and to ensure that an agency official with jurisdiction over an undertaking takes legal
and financial responsibility for section 106 compliance in accordance with subpart B [the Section
106 process] of this part." 36 C.F.R. § 800.2(a).

3"'In accordance with section 101 (b)(3) of the act, the SHPO advises and assists Federal
agencies in carrying out their section 106 responsibilities and cooperates with such agencies, local
governments and organizations and individuals to ensure that historic properties are taking [sic] into
consideration at all levels of planning and development." 36 C.F.R. § 800.2(c)(1)(1).
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approximately 32 miles long, only 700 yards of which is located on the Reservation.
STB must also approve sidings and a run-around track off the mainline near I-80 at
Timpie, also know as Rowley Junction.

d. A right-of-way permit from the U.S. Bureau of Land Management (BLM) over
public lands that would enable PFS to build the 32 mile long rail spur referred to
above. In addition, PFS has requested another right-of-way permit from BLM over
approximately 21 acres of public land on which PFS would transfer spent nuclear
fuel casks from rail to heavy haul truck. Any right-of-way permit issued to PFS
would require BLM to amend the Pony Express Resource Area Management Plan.

An Environmental Impact Statement (EIS) was prepared for the PFS project, with NRC as
the lead agency and BIA, STB and BLM acting as cooperating agencies. According to the final EIS,
there are no traditional cultural properties or usages located within the proposed PFS spent nuclear
fuel storage site. EIS at 3-55.4 However, cultural and historic resources off the Reservation would
suffer adverse impacts from the PFS project Id. at 5-34.

To date, the NRC has authorized but not issued a storage license to PFS. The
Superintendent of the BIA Uintah and Ouray Agency has given his limited approval to the PFS-
Band lease subject to satisfactory completion of an EIS, issuance of a Record of Decision, and
incorporation of mitigation measures into the lease. STB has granted the application to construct
and operate either the rail spur in Skull Valley or a run-around track near I-80, subject to "further
consideration of the anticipated environmental impact."5 BLM is precluded by Section 2815 of the
National Defense Authorization Act of 2000 from conducting any planning activities and has
therefore not yet begun any of its required right-of-way reviews, including the Section 106 review.

2. The Issue

Of critical concern to the State are the cultural and historic resources located off-reservation
and the need to continue the Section 106 consultation for those resources. In this respect, neither
BIA nor NRC have any jurisdiction or authority because the undertakings subject to their
jurisdiction occur on the reservation. NRC's proposed termination concerning BLM, STB, and the
Utah State Historic Preservation Officer is totally inappropriate because there may be adverse
effects on cultural and historic resources as a result of BLM and STB activities. Furthermore, the
NRC is an independent agency and cannot act on behalf of the other separate federal agencies nor

4The EIS states: 'Within the proposed PFS [facility] project area, no traditional cultural
properties or usage of culturally important natural resources have been documented. Additionally,
during the Section 106 consultation process with regional Federally Recognized Indian Tribes and
other organizations, no traditional cultural properties were identified within the project area." Id.

'Great Salt Lake and Southern Railroad, LLC. - Construction and Operation - in Tooele
County, UT, STB Finance Docket No. 33824 (STB served December 15, 2000), slip op. at 7.
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the Utah SHPO.

3. Jurisdiction and Termination

a. The Federal Agencies' Individual Undertakings

Each federal agency's role in the consulting process is defined by the "undertaking" 6 that is
specific to the agency.7 In the case of BIA, its approval of the lease is relegated to activities on the
Reservation, and it has no jurisdiction for any proposed PFS activities that occur, for example, along
the rail spur.8 Therefore, the effects on cultural or historic resources that are unrelated to Indian
cultural resources or occur off-Reservation are beyond its jurisdiction. The undertakings specific to
BLM and STB occur off the Reservation and their actions must each comply with Section 106 of the
National Historic Preservation Act. See EIS at 1-19.

NRC's undertaking is to issue a license for storage of spent nuclear fuel located on a 99 acre
site on the Reservation pursuant to 10 C.F.R. Part 72. NRC does not have any jurisdiction over the
disruption of cultural or historic resources that occur off the Reservation, for example, along the rail
route. NRC regulates physical security of nudear shipments under 10 C.F.R. Part 73 and the
packaging, preparation for shipment and transportation of licensed material under 10 C.F.R. Part 71.
But Part 71 recognizes the U.S. Department of Transportation has jurisdiction over the means of
transportation. 9 Moreover, the breath of authority NRC attempts to assert under section 106 is
inconsistent with decisions it rendered on jurisdiction and regulated activities in the PFS licensing
proceeding.

b. NRC's Rationale for Termination

The rationale offered by NRC for termination of the Section 106 consulting process for
NRC, BIA, STB, BLM, and the Utah SHPO does not support termination of consulting for BLM,

6See footnote I mpra.

7 See e.g., Hydro Resources. Inc. (2929 Coors Road Suite 101 Albuquerque, New Mexico
87120), LBP-99-9, 49 NRC 136, 14243 (1999) (Scope of NHPA limited to issues affecting either
issuance of the entire license or more limited phased licensed activities).

8See 25 U.S.C. § 415(a) ("Any restricted Indian lands, whether tribally, or individually owned,
may be leased by the Indian owners, with the approval of the Secretary of the Interior, for public,
religious, educational, recreational residential, or business purposes . .. ).

910 C.F.R. § 71.0(b). See also PFS CLI-04-04, 59 NRC 31, 38 .. . NRC and Departrment of
Transportation regulations ... hold spent fuel in transit to fall under DOTs jurisdiction"); PFS
LBP-99-34, 50 NRC 168, 170 (1999) ("NRC regulates transportation licensing, packaging, and
physical protection while DOT regulates transportation preparation and operations.!?).
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STB, or the Utah SHPO. In its November 22 letter to Mr. Fowler, NRC recognizes that BLM is
the lead agency for the Section 106 process."0 NRC also recognizes that all sites eligible for
inclusion on the National Register of Historic Places "are located in areas affected by PFS's
proposed transportation facilities, which will require separate action by BLM." Yet in its letter,
NRC makes conclusions on BLM's behalf: "The NRC believes that the substantive objectives of
the Section 106 process ... have been satisfied in full by all cooperating agencies, including BLM."
NRC is not the lead federal agency for the section 106 process and this conclusion is not NRC's to
make. BLM is the lead agency and it has not terminated the Section 106 process. Therefore, the
Council should consider that NRC has decided to remain individually responsible for its compliance
with section 106. See 36 C.F.R. § 800.2(a)(2). In sum, NRC's recognition of BLM as the lead agency
for the Section 106 process does not support NRC's conclusion that Section 106 consultation has
been satisfied for all parties, and specifically does not satisfy a conclusion of the process for BLM,
STB, or the Utah SHPO.

Another flawed aspect of NRC's rationale for termination is that it will include treatment
measures for off-site properties as a condition to PFS's nuclear storage license. As detailed below,
this action is outside NRC's jurisdiction and authority and provides no basis for termination of the
Section 106 process for BLM, STB, or the Utah SHPO.

c. NRC Does Not Have Authority Over Off-Site Mitigation Measures

NRC does not have authority to regulate the effects of federal undertakings that occur off-
site from the proposed PFS storage facility. NRC has been reluctant to regulate activities both on
and off the Reservation that it considers inappropriate for the NRC forum to address or are beyond
its authority. When a certain group of Band members (OGD) brought an environmental justice
claim before the NRC licensing proceeding, the Commission held, "It]he dispute between OGD and
others in the Band is not ours to ameliorate or mediate, certainly not under NEPA." PFS, CI-02-
20, 56 NRC 147, 155 (2002). Yet, NRC apparently deems it appropriate to add a specific condition
to PFS's Part 72 storage license that would regulate PFS's off-site mitigation measures for impacted
cultural and historic resources.

The most striking example of NRC's refusal to regulate off-site (and off-Reservation)
activities came in response to Utah's challenge alleging regulatory gaps between the NRC's Part 71
transportation regulations and its Part 72 storage regulations for the off-loading of casks at the
intermodal facility at Rowley Junction. The Board refused to assert jurisdiction over the intermodal
facility holding:

'°Under NHPA regulations, if more than one federal agency is involved in an undertaking,
one or more of them may designate a lead federal agency "who shall act on their behalf, fulfilling
their collective responsibilities under section 106." 36 C.F.R. § 800.2(a)(2). However, those federal
agencies that do not designate a lead federal agency remain individually responsible for their
compliance with the section 106 proccss. Id.

5



Utah SHPO comments to ACHP
December 23, 2005
Page 6

The established regulatory scheme for the transportation of spent nuclear fuel is
found in 10 C.F.R. Part 71 and the complementary DOT regulations and is
applicable to the ITP [intermodal facility]. Because this Board cannot go afield of
what is required by these regulations the State's concerns challenging this regulatory
scheme to the degree it desires that scheme to mirror the various requirements of
Part 72, must be pursued as an effort to change those rules.

PFS, LBP-99-34, 50 NRC 168, 176-77 (1999) (footnotes omitted). If NRC considers the off-site
operations of unloading casks from rail car to heavy haul truck are not encompassed in NRC's Part
72 storage regulations, it does not hold that NRC can regulate mitigation activities occurring off-site
(and off-Reservation) by conditioning PFS's Part 72 license for storage of spent nuclear fuel on the
Reservation. Nor do NRC's Part 71 transportation regulations provide NRC with authority to
regulate mitigation measures along the transportation corridor. As the Licensing Board stated, "[flor
its part, NRC licenses the shipment of spent nuclear fuel by general license granted under 10 C.F.R.
§ 71.12.""'1 Id. at 170. The NRC staff is in harmony with the Board's decision finding "materials
delivered to the ITP [intermodal] will remain in the possession and control of an entity that will
comply with the general license established for carriers, and will not be handled in a manner that
requires licensing under 10 C.F.R. Part 72." Id. at 172.

Obviously, NRC has no authority to regulate off-site activities, such as enforcement of
cultural resource mitigation measures. NRC cannot refuse to deal with certain important issues in
the review of this proposal as being outside its jurisdiction, then try to reach conclusions on other
important issues which are similarly beyond its jurisdiction.

4. ContixlAtion of the Section 106 Consultation Process

In addition to the lack of jurisdiction of the NRC over the Section 106 process for off-
reservation issues, the state of Utah has never indicated that it wishes to terminate the consultation
process, and will affirmatively state to both of you that it has not and does not wish to terminate
consultation on this project. The state believes, and the NRC agrees, that the BLM is the
appropriate party to consider and conclude Section 106 consultation for the off-reservation parts of
the project under its jurisdiction as discussed above.

As part of the normal review of Section 106 issues in Utah, the state has executed a "State
Protocol Agreement" with the Utah State Office of the BLM concerning mutual responsibilities
under the National Historic Preservation Act The Protocol provides, for example, that the Utah
State Office of the BLM will request the review of the state's SHPO when an undertaking affects
"National Register eligible or listed properties," and for "undertakings which are determined by the
BLM [or] the SHPO" to be controversial The state expects the BLM to fully honor the terms of

"A seclAn 71.12 general license is more or less self-implementing for an NRC licensee, only
requiring notification to the NRC and an approved quality assurance plan for packaging
components tiat are important to safety. 10 C.F.R. § 71.12.
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the Protocol when the time is ripe tor a discussion of historic preservation issues for the portions of
the proposed project on off-reservation lands, and the NRC certainly has no authority to alter the
terms of this Protocol and its process.

Further, BLM regulations provide that BLM may only sign an MOA concerning the
treatment of historic properties, as the NRC has proposed, without the concurrence of the State
Historic Preservation Officer if the state's SHPO has terminated consultation. The State of Utah
wishes to, again, make it crystal dear that it does not wish to, and in fact is not terminating
consultation for this proposed project. The fact that the NRC is attempting to accelerate the timing
of the appropriate consultation between the BLM and the state, and both the BLM and the state are
resisting this rush to judgement, cannot be interpreted as a decision to terminate the state's
responsibilities under the terms of the NHPA and the BLM ProtocoL

In addition, in a letter dated August 6, 2001 from the state's appointed SHPO to the NRC,
the state requested that the Area of Potential Effect of the project be reevaluated to include other
nearby properties. The state has never received a response to this request from the NRC. However,
the state did not necessarily expect a response, as the areas are well beyond the jurisdiction of the
NRC in this matter. The state certainly intends to bring this issue up with the BLM when the time is
ripe for consideration of Section 106 matters for off-reservation portions of the project

Thank you for the opportunity to set the record straight in this matter. I would request that
you give these comments great weight in your deliberations, and resist the push of the NRC to
conclude matters not within its jurisdiction.

-, Sincerely,

John A. Harja
State Historic Preservation Officer
for the Proposed Private Fuel Storage Project

cc: Senator Orrin Hatch
Senator Robert Bennett
Representative Chris Cannon
Representative Jim Matheson
Representative Rob Bishop
Service list (see attached)
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SERVICE LIST

Parties in the C 106 Process

Jack R. Strosnider, Director
Office of Nuclear Material Safety and
Safeguards
Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Glenn Carpenter, Field Office Manager
U.S. Bureau of Land Management
Salt Lake District Office
2370 South 2300 West
Salt Lake City, UT 84119

Wayne Nordwall, Director
U.S. Bureau of Indian Affairs
Phoenix Area Office
400 North 5th Street, 14th Floor
Phoenix, AZ 85004

Mr. Chester Mills, Superintendent
Bureau of Indian Affairs
Uintah and Ourray Agency
P.O. Box 130
Fort Duchesne, UT 84026

Phyllis Johnson-Bell, Project Manager
Surface Transportation Board
Section of Environmental Analysis
1925 K Street -NTW, 5th Floor
Washington, DC 20423

Mr. John D. Prkyrn
Chairman of the Board
Private Fuel Stofage, L.L.C.
P. O. Box C4010
La Crosse, WI 54602-4010

Leon Bear
Tribal Historic Preservation Officer
Skull Valley Band of Goshute Indians
2480 South Main, No. 110
Salt Lake City, UT 84115

MOA Concurring Parties:

Margene Bullcreek
Ohngo Gaudadeh Devia
PO Box 155
Tooele, UT 84074

The Honorable Amos Murphy, Chairman
Confederated Tribes of the Goshute
Reservation
P.O. Box 6104
Ibapah, UT 84034

The Honorable Felix Ike, Chairperson
Tribal Council of the Te-Moak Tribe
of Western Shoshone Indians of Nevada
525 Sunset Street
Elko, NV 89801

Mr. Ron Andersen, Chairman
Utah Historic Trails Consortium
3651 Jasmine Street
Salt Lake City, UT 84120

Mr. Jere Krakow, Superintendent
National Park Service
Long Distance Trails Office
324 South State Street, Suite 250
P.O. Box 45155
Salt Lake City, UT 84145-0155

The Honorable Lara Tom, Chairperson
Paiute Indian Tribe of Utah
440 North Paiute Drive
Cedar City, UT 84720

Mr. Duane Carling, President
The Iincoln Highway Association
Utah Chapter
617 West 1900 North
Farrington, UT 84025

Mr. Jon Eldredge, President
The Oregon California Trail Association
Utah Crossroads Chapter
2553 West Vista Meadows Drive
Riverton, UT 84065
Mr. Jesse G. Petersen, President
The Lincoln Highway Association



56 Bench Mark 'Village
Tooele, UT 84074

NRC Licensing Proceeding

Jay E. Silberg, Esq.
Paul A. Gaukler, Esq.
Pillsbury Law Shaw Pittman, LLP
2300 N Street, N. W.
Washington, DC 20037-8007

Sherwin E. Turk, Esq.
Laura Zaccari, Esq.
Office of the General Counsel

Mail Stop - 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Larry EchoHawk
Paul C. EchoHawk
Mark A. EchoHawk
EchoHawk Law Offices
151 North 4 dh Street, Suite A
P.O. Box 6119
Pocatello, Idaho 83205-6119

Paul Tsosie, Esq.
Calvin Hatch, Esq.
Tsosie & Hatch
2825 East Cottonwood Parkway, Suite 500
Salt Lake City, Utah 84121

Tim Vollmann
3301-R Coors Road N.W. # 302
Albuquerque NM 87120

Joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East, Suite F
Salt Lake City, Utah 84105


