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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

) December 8, 2005
In the Matter of )

) Docket No. 70-7004
USEC Inc. )
(American Centrifuge Plant) ) ASLBP No. 05-838-01-ML

USEC INC. BRIEF IN RESPONSE TO
PRESS AUGMENTED APPEAL BRIEF

I. INTRODUCTION

Portsmouth/Piketon Residents for Environmental Safety and Security (PRESS) has

previously filed with the Nuclear Regulatory Commission (NRC or Commission) a notice of

appeal and supporting brief' requesting Commission review of the Atomic Safety and Licensing

Board's (Board) decision2 denying its petition to intervenes in the above-captioned proceeding.

In PRESS' Initial Brief, it requested leave to augment its brief by filing additional pages in

excess of the page limit set forth in 10 CFR § 2.341(c)(2). Initial Brief at 29. By Order of the

Secretary, PRESS' request was granted and it was instructed to file no more than 20 additional

pages "no later than November 28, 2005."4 Responses by USEC Inc. (USEC) and the NRC Staff

were due by December 8, 2005. Id.

PRESS Notice of Appeal and Brief and Motion for Leave to Augment Appeal (Oct. 17, 2005) (Initial
Brief).

2 Memorandum and Order (Ruling on Admissibility of Contentions, LBP-05-28, slip op., 62 NRC _ (Oct. 7,
2005) (Board Decision).

3 Petition to Intervene by PRESS (Feb. 28, 2005) (Petition to Intervene).

4 Order, Nov. 18, 2005.
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PRESS has now submitted its augmented brief' USEC hereby submits its Response in

accordance with the Secretary's Order. PRESS' Augmented Brief, like its Initial Brief, identifies

no error of law or abuse of discretion by the Board and no basis for admitting any of PRESS'

proposed contentions. As discussed in Section II below, PRESS' Augmented Brief:

* Often does no more than express its conclusory disagreements with the Board
without identifying any specific error of law or abuse of discretion by the Board;

* Improperly raises new facts and arguments for the first time on appeal that were
not presented in its Petition to Intervene; and

* Repeatedly asserts that by making bare references to USEC's License Application
(LA) for the American Centrifuge Plant (ACP), its Environmental Report (ER), or
other documents, without any explanation of the significance of those references
or documents, it has met its burden to provide adequate bases for the admission of
its contentions.

As a result of these and other deficiencies, PRESS has failed to provide a valid basis for

overturning the Board's decision. Accordingly, the Commission should affirm the Board's

Decision and dismiss the PRESS Petition to Intervene.6

II. THE BOARD COMMITTED NO ERROR OF LAW OR ABUSE OF
DISCRETION IN DENYING ADMISSION OF CONTENTIONS 17 THROUGH 1

Provided below are USEC's specific responses to PRESS' appeal of the Board's

determinations on PRESS Contentions 17 through 1.2

Notice of Appeal and Brief, Continued by Portsmouth/Piketon Residents for Environmental Safety and
Security (Nov. 29, 2005) (Augmented Brief).

The Secretary's November 18, 2005 Order authorized PRESS to file its Augmented Brief by November 28.
PRESS did not submit that Brief, however, until November 29 at 1:40 p.m. PRESS asks that the
Commission "excuse the late submission" because of a power failure at 9:00 p.m. on the 28th that resulted
in "a minimal amount of [lost] work" but which "interrupted electronic composition and e-mail
transmission." Cover letter to Augmented Brief at 1. PRESS does not explain why it took until 1:40 in the
afternoon of the following day to serve its Brief. Furthermore, PRESS should now be familiar with the
Commission's timeliness requirements, and after having been granted the right to submit additional
briefing materials, should have ensured that they were in the parties' hands on time. This is particularly the
case where the Secretary's Order established a fixed date (December 8) for USEC and the NRC Staff's
responses. PRESS has not provided an adequate basis for its lateness. In addition, PRESS has not
submitted a brief in the format required by 10 CFR § 2.341(c)(2).

2 PRESS has now withdrawn Contentions 13, 9, 7 and 1. Augmented Brief at 35, 41-42, 43-44, 47. As a
result, those Contentions are not discussed further below.
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A. Contention 17: ACP Project Failure

PRESS Contention 17 states:

Petitioners contend that USEC's request for incremental payment is a
symptom of its weak financial position.

Petition at 41-42. PRESS states that the Board "correctly discerns ... that the implication of this

contention is that 'USEC is not financially qualified to build, own, and operate the ACP"' and

references the NRC's regulation on financial qualifications, 10 CFR § 70.23(a)(5). Augmented

Brief at 29.

In denying admission of this Contention, the Board held that: (1) "PRESS has not

presented any criticism of USEC's [LA] submission (which includes a section devoted to its

financial qualifications)"; (2) "or any fact or expert opinion which support the proposition that

USEC is not financially qualified to build, own, and operate the ACP"; and that (3)

"[a]ccordingly, there is no genuine dispute with regard to any issue of material fact or law."

Board Decision at 37.

On appeal, PRESS now argues that it did present facts supporting the proposition that

USEC is not financially qualified. In particular, PRESS states that it "presented the fact that

USEC has once before abandoned a $2.5 billion project (AVLIS).' This occurred after USEC

raised only $1.5 billion for AVLIS in its IPO, a $1 billion shortfall." Augmented Brief at 29.

PRESS' position that USEC raised insufficient funds in its Initial Public Offering (IPO)

to construct AVLIS, cancelled AVLIS as a result of that financial shortfall, and that somehow

this calls into question USEC's financial qualifications to construct and operate the ACP was not

raised in its Petition to Intervene and therefore must be rejected.'

AVLIS is the Advanced Vapor Laser Isotope Separate Project

2 "Ordinarily, the Comnmission will not consider on appeal either new arguments or new evidence supporting
the contention, which the Board never had the opportunity to consider." Private Fuel Storage, L.L. C

3



4

In any event, PRESS' new argument is fundamentally wrong. First, the IPO was

undertaken pursuant to the USEC Privatization Act, 42 U.S.C. §§2297(h) et. seq., in 1998 by the

United States Government, in order to effectuate the Government's privatization of the uranium

enrichment enterprise that was formerly managed and operated by the U.S. Department of

Energy (DOE).'° All of the proceeds of the IPO went to the U.S. Treasury. Id. at 23. Thus,

PRESS' unfounded assumption that the IPO proceeds were to be used to fund AVLIS is clearly

erroneous.

Second, AVLIS was not cancelled due to any funding shortfall. Instead, in connection

with a comprehensive review of operating and economic factors, USEC reexamined the AVLIS

technology, performance, risks, financial requirements and marketplace conditions, and

concluded that the returns were not sufficient to outweigh the risks and ongoing capital

expenditures necessary to develop and construct an AVLIS plant." PRESS provides no

documents, expert opinion, or other sources to support its assertion that these alleged events

somehow call into question USEC's current financial qualifications to construct and operate the

ACP.

In order to buttress its flawed argument, PRESS erroneously inflates the cost of

constructing the ACP. PRESS claims that "USEC must guarantee $6.065 billion in order to

satisfy the claim that it is financially qualified, not $1.5 billion," and that USEC was not even

able to "raise money for a $2.5 billion project in its IPO - surely one of the best fundraising

opportunities any company has." Augmented Brief at 29-30. Aside from the fact that this

(Independent Spent Fuel Storage Installation), CLI-04-22, 60 NRC 125, 140 (2004); See also, Dominion
Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC 631, 640
(2004).

J-0 USEC Inc., Securities and Exchange Commission (SEC) Registration Statement, S-1/A, July 21, 1998, pp.

19-22.

USEC Inc., SEC Form 10-K405, September 15, 2000, p. F-14.
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assertion relies on PRESS' erroneous belief that the IPO proceeds were to be used to fund

AVLIS, its estimates of project costs are riddled with errors.

PRESS mixes estimates of ACP construction costs (which are the subject of the

Contention and of the NRC's financial qualifications review) with depleted uranium tails

disposition and decommissioning costs (which are outside the scope of the Contention and which

are separately funded pursuant to the NRC's requirements for financial assurance for

decommissioning). See 10 CFR §§ 70.23(a)(5) and 70.25. PRESS then appears to assume that

USEC must have all funds available at the beginning of the project, despite the fact USEC is

planning to incrementally fund ACP construction. LA at 1-49. Additionally, PRESS bases its

estimates on data in the NRC's draft Environmental Impact Statement (DEIS) regarding a 7

million Separative Work Unit (SWU)/year plant, despite the fact that USEC has only applied to

the NRC for a license to construct and operate a 3.5 million SWU/year plant.e

Finally, PRESS argues that if "'AVLIS was not an economically viable technology' then

ACP, with higher costs than AVLIS and less favorable fundraising circumstances (the USEC

IPO) must therefore be a less viable technology, economically, than AVLIS." Augmented Brief

at 30. PRESS' assertion makes no sense. The economic viability of the AVLIS using laser

enrichment technology has nothing to do with the economic viability of the ACP using centrifuge

enrichment technology. The 1999 forecasted economics of completing the development of the

AVLIS laser technology and the risks associated with commercially deploying it, which led to

USEC's decision to terminate AVLIS and examine other technologies, is wholly unrelated to the

financial qualifications of USEC today to construct and operate the ACP using centrifuge

USEC's ER and the NRC Staff's DEIS both analyze the environmental impacts of a 7 million SWU/year
plant so that the environmental review takes into account the fact that USEC may in the future seek NRC
licensing approval to add additional enrichment capacity if business conditions warrant such an increase.
However, USEC has only applied at this time for a license to construct and operate a 3.5 million SWU/year
facility. ER at Executive Summary, p. 1; DEIS at Executive Summary, p. xix.
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technology.-' Thus, PRESS has identified no error of law or abuse of discretion in the Board's

decision not to admit Contention 17, and that decision should be affirmed.

B. Contention 16: Alternative Site Use

Contention 16 states:

Petitioners contend that the no-action alternative is more beneficial to the site
than the proposed action. Piketon could be an industrial heaven employing
many thousands if it were cleaned up. USEC will block alternative uses
because of the security arrangements that would have to be made.

Petition at 40-41 (emphasis added). PRESS states that "the impact of the no-action alternative

on the site should be considered, rather than the impact "on USEC's commitments" [presumably

referring to USEC's agreement with DOE to site the ACP either at the Paducah or Piketon GDP

sites.] Id. at 41.

In rejecting this Contention, the Board stated that: (1) "[c]ontrary to PRESS' allegation,

USEC did examine and comment on the impacts of the no-action alternative on the site in

Section 4 of its ER"; and that (2) "[a]lthough PRESS has quite clearly expressed its preference

for an alternative use for this site, it has failed to offer any specific criticism of the application or

any legal or factual basis to support its contention." Board Decision at 36.

PRESS argues on appeal that USEC has engaged in "a slight of hand" by not considering

the impacts of the no-action alternative on the site, and continues to urge its own preferences for

alternative uses of the site. Augmented Brief at 30.

32 PRESS also argues that, contrary to the Board's determination, it has in fact provided sufficient references
to USEC's ER to warrant admission of its Contention. Augmented Brief at 30. PRESS' Petition to
Intervene did no more than provide bare, unexplained references to pages in the ER (see Petition to
Intervene at 42) and PRESS believes that by doing so, it is "in full compliance with 10 CFR §
2.309(f)(1)(vi)." Augmented Brief at 30. PRESS makes a similar argument in a number of places
throughout its Augmented Brief. PRESS is simply wrong. 10 CFR § 2.309(f)(1)(vi) states that a petitioner
must provide "sufficient information to show that a genuine dispute exists ... on a material issue of law or

fact. This information must include references to specific portions of the application ... that the petitioner
disputes and the supporting reasons for each dispute." (Emphasis added.) Simple, unexplained references
to pages of the Application or ER do not meet this burden. Florida Power & Light Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 19-20 (2001).
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Clearly, USEC did consider, in detail, the impacts of the no-action alternative on the site.

In Section 4 of the ER, thirteen different impact areas are considered (e.g., land use impacts,

water resources, etc.). ER at 4-1 to 4-114. Even a cursory review of the ER shows that the

impacts of the no-action alternative on the site were considered in each of these areas.

Furthermore, there is no requirement to evaluate alternative site uses as PRESS, without

legal citation, has suggested. "Under NEPA, an agency need only consider the range of

alternatives 'reasonably related' to the scope and goals of the proposed action""4 and the "no

action" alternative. 40 CFR § 1502.14(d). The purpose and need for the ACP is to provide

enriched uranium. ER at 1-10 to 1-12. Accordingly, aside from the "no action" alternative, the

NRC is only required to consider alternatives that produce enriched uranium.

In PRESS' Petition to Intervene, it also stated that "AVLIS ... would be a reasonable

alternative to consider." Petition at 41. The Board noted this and concluded that PRESS had not

provided "any response to, or criticism of, the analysis of AVLIS contained in the ER." Board

Decision at 35. On appeal, PRESS simply states that AVLIS "gives the Applicant an alternative

way to conduct its business once the license is denied." Augmented Brief at 31. Apart from the

fact that USEC did discuss AVLIS as an alternative in Section 2.2 of the ER (ER at 2-17).

PRESS' statement on appeal raises no litigable issue and no error of law or abuse of discretion

by the Board.

PRESS next challenges the Board's conclusion that PRESS had "failed to raise any

genuine dispute of material fact or law that is within the scope of this proceeding" because the

Board did not discuss why PRESS' concerns were outside the scope of the proceeding.

Augmented Brief at 31. A fair reading of the Board's decision (see Board Decision at 35-36)

J4 Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), CLI-93-3, 37 NRC 135, 144-45
(1993) (citing Process Gas Consumers Group v. US. Dep 't ofAgric., 694 F.2d 728, 769 (D.C. Cir. 1981)).
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makes clear that its holding was that PRESS had presented no genuine dispute of material fact or

law. PRESS has not shown any error of law or abuse of discretion.

PRESS argues that, contrary to the Board's decision, it did provide a factual and legal

basis for the Contention. Augmented Brief at 31-32. Its "factual" basis is no more than its stated

preference to develop the site as an "industrial park" and its suggestion that AVLIS be

"considered seriously as an alternative." Augmented Brief at 31. These do not constitute facts

warranting admission of the Contention. PRESS' "legal" basis is "NEPA." Augmented Brief at

31. It argues, without any legal support, that the "national security goal[s]" and "commercial

needs of the corporation" should not be considered when comparing the Proposed Action to the

no-action alternative. Augmented Brief at 31-32. However, the "need" for the ACP is based in

part upon those security goals and commercial objectives, and thus it is appropriate and

necessary to compare the ability of the Proposed Action to meet that "need" with the no-action

alternativeA

Finally, PRESS disagrees that the Contention fails to provide "references to specific

portions of the application." Augmented Brief at 32. The Board never stated that such

references were not provided. Instead the Board correctly concluded that PRESS' unexplained

references to portions of the ER did not respond to or criticize USEC's analysis in the ER, and

thus did not raise any genuine dispute of material fact or law. See the discussion in footnote 13

5 E.g., Friends of Southeast's Future v. Morrison, 153 F.3d 1059, 1067 (9th Cir. 1998) (The Ninth Circuit
found that an agency may reject the no-action alternative because it does not meet the purpose and need of
the action). In a footnote, PRESS also erroneously asserts that constructing and operating the ACP will
result in a "net loss of 623 directjobs." Augmented Brief at p. 32, n. 17. PRESS' assertion is based on the
assumption that the jobs associated with the performance of a DOE contract by the United States
Enrichment Corporation will be lost. The United States Enrichment Corporation currently maintains the
Portsmouth Gaseous Diffusion Plant (PORTS GDP) under contract with DOE. Whether and how many
jobs will be retained to perform those services for DOE is dependent on the needs of DOE and the funding
provided by Congress. The job levels at the PORTS GDP to perform such work for DOE are independent
of the jobs created by the construction and operation of the ACP. Regardless of the job levels needed to
serve DOE's needs at the PORTS GDP, the ACP will result in the employment of additional people in the
region.

8



above. Thus, PRESS has identified no error of law or abuse of discretion and the Board's

decision denying admission of Contention 16 should be affirmed.

C. Contention 15: National Security

Contention 15 states:

Petitioners contend that USEC hasn't demonstrated that [the] ACP would
advance national security goals. The editorial of Congressman David Hobson
suggests that it may well be the opposite.

Petition at 39. In denying admission of this Contention, the Board held: (1) "PRESS' policy

preference for a ban on uranium enrichment does not raise a litigable issue in this proceedings

(2) "[t]he statements quoted from the [Hobson] editorial ... focus on nuclear weapons

initiatives, not enrichment technology;" Board Decision at 34; (3) "PRESS has not offered any

facts or expert opinion to support its contention that the proposed ACP would be inimical to the

common defense and security;" Id. at 34-35; and (4) "PRESS has not raised a genuine dispute

with regard to any issue of material fact or law with this contention." Id. at 35.

PRESS does not challenge either the Board's conclusion that PRESS' policy preferences

do not raise a litigable issue, or that the editorial by Representative Hobson upon which its

Contention is based does not even address enrichment technology" (i.e., Board holdings (1) and

(2) above). Thus, these remain legitimate and uncontested bases for the Board's decision.

Instead, PRESS argues that Representative Hobson's editorial constitutes "sufficient

expert opinion to support the admission of this contention." Augmented Brief at 33. Clearly it

Board Decision at 34 (citing Philadelphia Elec. Co., (Peach Bottom Atomic Power Station, Units 2 and 3)
ALAB-226, 8 AEC 13, 21 at n.33, aff'd on other grounds, CLI-74-32, 8 AEC 217 (1974) ("If someone
wants to advance generalizations regarding his particular views of what applicable policies ought to be, a
role other than as a party to a trial-type hearing should be chosen").

.L Indeed, Press specifically acknowledges that the Hobson editorial "focuses 'on nuclear weapons initiatives,
not enrichment technology."' Augmented Brief at 33.

9



does not. PRESS' reference to an editorial on an entirely different subject hardly constitutes an

expert opinion supporting the Contention."

PRESS also argues that it has raised a material issue of law simply by quoting the

common defense and security "inimicality" standard in 10 CFR § 70.40(b)(1) and by stating that

"if' issuance of the ACP license would be inimical to the common defense and security, then the

Commission "is required to deny" the license. Augmented Brief at 33; See also, Petition to

Intervene at 40. Because PRESS has provided no basis for believing that the issuance of the

ACP license would be inimical to the common defense and security, it has raised no genuine

dispute of law or fact. Mere reference to Section 70.40(b)(1) and PRESS' baseless statement

that ACP license issuance would be inimical, is insufficient to raise a genuine dispute of material

law or fact.' Thus PRESS' appeal should be denied and Contention 15 dismissed.

D. Contention 14: Application Inadequate

Contention 14 states that:

The Fundamental Nuclear Materials Control Plan (;NMCP) doesn't satisfy
the requirements of 10 CFR 74.13 (a), therefore the Application is inadequate.

Petition at 38. In denying admission of this Contention, the Board correctly stated that:

[a]s its sole basis for this contention, PRESS quotes a portion of... USEC's
LA in which USEC requests an exemption from portions of 10 C.F.R. § 74.13
(a) .... PRESS neither addresses the criteria for granting such an exemption
nor provides any discussion of why USEC's requested exemption should not
be granted. PRESS failed to provide any basis for the contention and has not
raised any genuine dispute with regard to any issue of material fact or law.

Board Decision at 33.

Is There is no evidence that Rep. Hobson is an expert on uranium enrichment's implications for U.S. national
security or that he agrees with PRESS' Contention.

9 Again, PRESS incorrectly argues that its bare, unexplained references to pages in the ER satisfy its burden
to demonstrate that there is a genuine dispute of material law or fact. Augmented Brief at 33-34.

10



PRESS now argues that its basis was USEC's "own admission" that it will not satisfy

certain Part 74 reporting requirements, and that as a result, the LA is "therefore, technically,

inadequate." Augmented Brief at 34. Clearly, Commission rules (10 CFR § 74.7 in particular)

authorize license applicants to seek specific exemptions from Commission requirements. An

application that contains such an exemption request, in lieu of a commitment to meet such

requirements, is by no means "technically inadequate."2- PRESS has made no effort to challenge

USEC's basis for the exemption -- which specifically addresses the criteria for granting

exemptions in 10 CFR § 74.7. (Indeed, PRESS admits that it did not "challenge the exemption

per se.) Augmented Brief at 35.21

PRESS next improperly raises, for the first time, an entirely new argument regarding the

applicability of 10 CFR § 74.13 (a) to facilities that are "installations" under IAEA safeguards

requirements. Augmented Brief at 35. There is no discussion of this matter in PRESS' Petition

to Intervene. It therefore constitutes a new argument improperly presented for the first time.22

PRESS' argument in this regard, therefore, should be rejected.22

Finally, PRESS states that there is a "possibility" that USEC will possess special nuclear

material (SNM) of "moderate strategic significance" by virtue of its request for a license to

possess uranium enriched up to a 10% assay, and that USEC has not addressed certain reporting

requirements applicable to SNM of moderate strategic significance. Augmented Brief at 35.

Again this is an entirely new argument improperly presented for the first time on appeal, and

2-0 See Safety Light Corp. (Bloomsburg, Pennsylvania Site), LBP-04-25, 60 NRC 516, 527 (2004).

21 In any event, based upon interactions with the NRC Staff, USEC has now withdrawn the exemption request
from the LA and will comply with the requirements of Section 74.13(a).

Private Fuel Storage, 60 NRC at 140; See also, Dominion Nuclear Conn., 60 NRC at 640.

2a As for PRESS' argument that the ACP is an "installation" subject to 10 CFR § 74.13(b), as opposed to
Section 74.13(a), USEC is not, at this time, a "licensee ... required to submit routine Material Status
Reports pursuant to § 75.35." Thus, 10 CFR § 74.13(b) does not apply.

11



should be rejected on that basis. In any event, PRESS is wrong. USEC's requested possession

limits (which are set forth in Table 1.2-1 of the LA) are consistent with the limits for SNM of

low strategic significance and do not authorize possession of SNM of moderate strategic

significance. Thus, PRESS has identified no error of law or abuse of discretion and the Board's

decision denying admission of Contention 14 should be affirmed.

E. Contention 12: Radiological Impacts

Contention 12 states that:

Petitioners contend that ER 4.12.3.2 "Radiological Impacts" and "Pathway
Assessments," "Accident Analysis" and "Public and Occupational Expose"
[sic] is inadequate.

Petitioner at 36. PRESS based this Contention on generalized references to various reports

which it never provided to the Board or the parties, and on an unintelligible statement from a Dr.

Pashenko that even PRESS makes no "attempt to interpret." Petition at 36-37.

The Board correctly ruled that "PRESS does not discuss either the content or the

significance of the reports it cites" and that "PRESS' reference to the Pashenko correspondence

without explanation or analysis does not provide an adequate basis" for the Contention. Board

Decision at 31.

On appeal, PRESS incorrectly asserts that a petitioner "is nowhere required to provide

cited documents," that the "obligation ... is simply to provide references" and that in its Petition

it "pointed out that the cited reports contain more complete information." It also alleges that the

Board was obligated to search for and analyze the cited references to discern PRESS' bases for

its Contention.2- Augmented Brief at 37.

24 PRESS also admits that Dr. Pashenko's "remarks are conclusory" but "should be sufficient, since he is an
expert." Augmented Brief at 37. USEC disagrees. Unintelligible statements that even the proponent of
those statements is not willing to explain do not provide an adequate basis to admit a contention.

12



PRESS fundamentally mischaracterizes its obligations as a petitioner in this proceeding.

As the Board noted, "a petitioner cannot satisfy [the] requirement [to provide sufficient facts to

support its contentions] by mere references to voluminous documents without providing analysis

demonstrating that they provide factual support for the proposed contention." ' Merely

"attaching a document in support of a contention without any explanation of its significance does

not provide an adequate basis for a contention."s (Note that PRESS did not even attach the

referenced documents.) Under these principles, a contention basis that provides only selected

excerpts from a document or only minimal identifying information to permit retrieval of a

document - without any attempt to substantively discuss the document's relevance to the

contention - cannot be considered adequate support for the contention3'

Finally, PRESS argues that it has identified errors or omissions in the ER, because it

"dispute[s] the adequacy" of one section of the ER. Augmented Brief at 38. PRESS' mere

statement in the Contention that the ER section "is inadequate," coupled with its unexplained

references to reports and "expert" opinions, falls far short of its obligation to identify specific

errors or omissions in the LA. Thus, PRESS has identified no error of law or abuse of discretion

and the Board's decision denying admission of Contention 12 should be affirmed.

F. Contention 11: Ground and Surface Water

Contention 11 states:

Petitioner contends that the Environmental Report (ER) 3-18 through 3-23
contained in the Application does not contain a complete or adequate

25 Board Decision at 9 (citing Pub. Serv. Co. of N.H (Seabrook Station, Units 1 and 2), CLI-89-3, 29 NRC
234, 240-41 (1989)). See also, Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 204
(2003).

2 Private Fuel Storage, L.L. C. (independent Spent Fuel Storage Installation), LBP-98-10, 47 NRC 288, 298
(1998) (citing La. Energy Servs., L.P. (Claiborne Enrichment Center), LBP-91-41, 34 NRC 332, 338
(1991)).

Z1 See also, USEC Brief In Response to PRESS Notice of Appeal and Brief and Motion for Leave To
Augment Appeal at 14-15.
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assessment of the potential environmental impacts of the proposed project on
ground and surface water, contrary to the requirements of 10 CFR 51.45.

Petition at 34. The bases for this Contention again are a series of unexplained references to

reports and documents not provided by PRESS. Petition at 34-35. The Board correctly ruled

that "offering bare conclusions, without explaining the rationale behind those conclusions, and

without even providing the documents on which they are purportedly based, provides no basis

for admission of a contention. Board Decision at 30. The Board also correctly held that PRESS'

allegations regarding DOE compliance with environmental requirements is outside the scope of

the proceedings Id.

As with other PRESS Contentions, PRESS again erroneously argues that it was not

obligated to provide its references or to explain how those references support its Contention

(Augmented Brief at 39-40), and incorrectly asserts that merely citing, without explanation or

analysis, portions of the ER satisfies its burden to identify errors or omissions in the ER (Id. at

40-41).z9

The Board's decision to deny admission of this Contention should, therefore, be affinmed.

2 In its Petition to Intervene, PRESS quoted from a letter authored by an Ohio EPA official regarding a "draft
RBES" report that appears to relate to DOE RCRA compliance activities at the Piketon site and to a
"Consent Decree" to which USEC is not a partyt Petition at 35. PRESS states that USEC referenced this
report in its ER. USEC's ER references a iumber of documents that provide relevant factual information
from a variety of sources including DOE. THis includes the DOE Risk-Based End State Vision and
Variance Report for the Portsmouth GaseotIs Diffusion Plant, Piketon, Ohio, Second Draft, DOE/OR/l I-
3137&D1, May 2004 (Reference No. DOE 2004a). USEC references this report for certain factual
information concerning the site. The Ohio EPA letter referenced by PRESS does not take issue with any of
the factual information referenced in USE 's ER, but rather appears to take issue with DOE's on-going or
future activities to assure DOE's compliance with RCRA.

Moreover, the Chapter of the ER cited by PRESS (Chapter 3) only provides an historical description of the
site. Thus, contrary to the language of the Contention itself, it provides no analysis or "assessment". That
assessment of the potential impacts of the ACP is provided in Chapter 4 of the ER.
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G. Contention 10: Independent Environmental Reporting

Contention 10 states:

Petitioners contend that USEC has a very poor record of self-assessment, and
that an independent assessment of the environmental base-state is justified.

Petition at 33. In its basis for this Contention, PRESS recited a number of prior NRC

enforcement actions against the United States Enrichment Corporation. Id. The Board

concluded that PRESS had failed to establish a "direct and obvious relationship" between the

various enforcement actions discussed by PRESS in its Petition to Intervene "and the licensing

action in dispute."L'

On appeal, PRESS refers back to its Initial Brief (Section 2.6.2) and simply states that it

disagrees with the Board. Augmented Brief at 41. As discussed on pp. 9-10 of USEC's Brief in

response to PRESS' Initial Brief,1' PRESS has failed to distinguish this case from past

Commission precedent requiring a "direct and obvious relationship" between past enforcement

actions and the licensing action in question, has not provided any nexus between those

enforcement actions and the people or organization to be employed at the ACP, and has

mischaracterized USEC's compliance record.

PRESS then argues that the NRC Staffs preparation of the EIS did not provide the

"independent assessment" it seeks, and that it instead would "require any base-line

environmental data presented in the final EIS to be obtained anew by a disinterested third party."

Augmented Brief at 41. The NRC Staff is required to independently evaluate and be responsible

for the reliability of any information which it uses in meeting its responsibilities under NEPA (10

30 Board Decision at 28 (citing Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), CLI-
994, 49 NRC 185, 189 (1999)); See also, Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station
Units 2 and 3), CLI-01-24, 54 NRC 349, 365-66 (2001).

31 USEC Inc. Brief in Response to PRESS Notice of Appeal and Brief and Motion for Leave to Augment
Appeal (Oct 27,2005).
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CFR § 51.41) and to prepare a full EIS for the ACP (10 CFR § 51.20(b)(10)). PRESS provides

no basis for its assertion that data obtained and verified by the Staff must be "obtained anew" by

a third party.32 Thus, the Board's decision to deny admission of this Contention should be

affirmed.

H. Contention 8: Scioto Survey

Contention 8 states that:

[T]he use of an average figure for uranium concentration in the Scioto is a
misleading way to characterize the transport of uranium in water. A full
survey should be undertaken.

Petition at 31. The Board found that: (1) PRESS "fails to explain why or how the use of an

average concentration level is misleading or inadequate;" Board Decision at 27; (2) "PRESS fails

to explain what a 'full survey' is or what it would contain, or to indicate how it could answer

questions relevant to its challenge to the pending license application;" Id; and (3) "[t]his

contention is not supported by fact or expert opinion and does not raise any genuine issue of

material fact or law." Id.

On appeal, PRESS refers cryptically to the discussion of this Contention during the

July 19, 2005 prehearing conference, with little or no explanation. Augmented Brief at 42-43.

There is nothing in PRESS' Augmented Brief that explains why the Board erred in concluding

that PRESS had "fail[ed] to explain why or how the use of an average concentration is

misleading or inadequate" or had "fail[ed] to explain what a 'full survey' is or what it would

contain, or to indicate how it could answer questions relevant to its challengieto the pending

license application." Board Decision at 31. As for PRESS' references to the prehearing

conference transcript, those references by no means make PRESS' points clear. Moreover, as

32 To the extent PRESS is arguing that the NRC is required to undertake additional actions beyond that
required by NRC regulations, it is an impermissible attack on NRC regulations and should be rejected.
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discussed by counsel for USEC at that same prehearing conference (see prehearing conference

Transcript, July 19, 2005 (Transcript), pp 20-26, 27-28), PRESS raised new information

unrelated to the Contention itself, addressed portions of the LA that are no more than historical

descriptions of the site, and failed to address the fact that "average" concentrations are the very

standards the NRC uses in its 10 CFR Part 20 release standards (i.e., their use is authorized by

the NRC's own regulations). See also, statements of NRC Staff counsel at Transcript pp. 26-27.

Finally, PRESS also argues that a genuine dispute of fact and law was raised by the

Contention because "the contention challenges the adequacy of section 1.3.4 of the LA."

Augmented Brief at 43. The original Contention is nothing more than a bare assertion, a single

quote from the LA, and a CFR cite. Again, simply quoting a section of the LA does not

demonstrate the existence of a genuine dispute of material law or fact. PRESS has not identified

any error of law or abuse of discretion in the Board's decision denying admission of

Contention 8. Accordingly PRESS' appeal should be denied and Contention 8 dismissed.

I. Contention 6: Health Risks

Contention 6 states that:

ER 3.11 'Public and Occupational Health' dangerously underestimates the
health risks and damage already effecting [sic] worker and public health as a
result of operations on the site.

Petition at 22. The Board found that "the bases proposed by PRESS to support Contention 6 are

insufficient to support the admissibility of this contention because they are factually

unsupported, are unrelated to the assertions in the contention, are outside the scope of this

proceeding, and refer to websites and documents whose full text has not been provided and

whose connection to the proffered contention has not been established." Decision at 25.

On appeal, PRESS again incorrectly argues that it has met its obligations as a petitioner

by merely referencing, without explanation, various documents purportedly supporting its
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Contention. Augmented Brief at 44. PRESS makes no attempt to challenge the Board's findings

that the Contention's bases are: (1) factually unsupported; and (2) unrelated to the assertions in

the Contention. Thus, these legitimate bases for the Board's ruling are uncontested.

PRESS also disputes the Board's finding that it raised matters outside the scope of the

proceeding. Augmented Brief at 44. It ignores the Board's explanation (on pp. 23-25 of its

Decision) regarding those specific matters that involve prior DOE activities on the site that are

indeed outside the scope of the proceeding. Thus, PRESS has not identified any error of law or

abuse of discretion in the Board's decision denying admission of on Contention 6. Accordingly,

the Board's decision should be affirmed.

J. Contention 5: Domino Effect

Contention 5 states:

[T]he Application exhibits no evidence that USEC has attempted to model the
catastrophic scenario associated with centrifuge cascades: the 'Domino
Effect.'

Petition at 20. The Board held "this contention concerning USEC's alleged failure to model a

potential catastrophic scenario is inadmissible both because it erroneously alleges an omission,

and because the proposition is unsupported by expert or factual evidence. In this contention

PRESS does not raise a genuine issue with regard to any matter that must be decided by the

Commission." Decision at 21.

On appeal, PRESS states that, contrary to the Board's determination, it has provided

"analysis" in the form of its estimate that the ACP centrifuges "would be '290 SWU per year

machines."' PRESS states that "these facts are not 'unrelated' to a domino effect." Augmented

Brief at 45. These statements do not even support the Contention, let alone identify an error of

law or abuse of discretion by the Board.
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PRESS also "suggest[s] that it is premature for the Board to declare that our allegation is

erroneous," based on the ISA [Integrated Safety Analysis] not being publicly available.

Augmented Appeal at 45-46. The fact that, in accordance with applicable regulations, portions

of the ISA are not publicly available does not provide any support for the Contention. Moreover,

PRESS does not even claim that it made any effort to seek access to such information.

PRESS has not identified any error of law or abuse of discretion in the Board's decision.

Thus, PRESS' appeal should be denied and Contention 5 dismissed.

K Contention 4: 10% Assav

Contention 4 states that:

USEC has not demonstrated that it has a market for 10% assay 235U.
Furthermore, USEC has exceeded its possession limit for enriched uranium
previously."

Petition at 18. The Board held that "[t]his contention is not within the scope of this proceeding,

is not material to any finding which the NRC must make, lacks support in the form of facts or

expert opinion, and does not raise a genuine dispute regarding any portion of the LA." Board

Decision at 18. In its Augmented Brief, PRESS does not even challenge the Board's bases for

denying the Contention. Accordingly, these legitimate bases are uncontested.

Instead, PRESS now argues that USEC has not shown that "a 10% license is necessary"

and that "requesting a 10% license introduces regulatory complications regarding [certain

reporting requirements applicable to] 'special nuclear material of moderate strategic

significance."' Augmented Brief at 46 (emphasis in original). PRESS has not identified any

requirement that USEC show that possession of 10% assay enriched uranium is "necessary" or

any inconsistency with its proposed possession limit. Second, the LA requests authority to

possess only special nuclear material in quantities of low strategic significance. See LA, Table
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1.2-1. Accordingly, there are no issues regarding special nuclear material of moderate strategic

significance. PRESS has provided no basis for overturning the Board's ruling on Contention 4.

L. Contentions 3 and 2: Cylinder Labeling/Radiation Work Permits

Contention 3 states that "USEC's request for exemption from labeling UF6 cylinders is

not warranted." Petition at 17. Contention 2 states that:

USEC Inc fails to specify, in its application, the approved procedures in which
the Radiation Protection Manager may exempt the requirement for a Radiation
Work Permit in certain Radiation Areas.

Petition at 16-17. In its Augmented Brief, PRESS merely asserts that these "contention[s] [are]

easily remedied, by denying the exemption[s]," and "We don't believe this would be any great

burden to USEC." Augmented Brief at 46. Clearly, the Board's bases for denying admission of

these Contentions are legitimate and unchallenged.

III. CONCLUSION

PRESS has failed to provide any basis for admitting any of its Contentions. It has also

failed to identify any error of law or abuse of discretion by the Board. As a result, the Board's

decision to deny admission of PRESS' Contentions should be affirmed and PRESS should not be

admitted as a party to this proceeding.

Respectfully submitted,

Donald J. Silverman"
Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Avenue, N.W.
Washington, DC 20004
Phone: (202) 739-5502
E-mail: dsilvermanemorganlewis.com
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Dennis J. Scott, Esq.
Assistant General Counsel and

Director, Corporate Compliance
USEC Inc.
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