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_ coDear Mr. Lesar:

The U.S. Fish and Wildlife Service (Service) has reviewed the Notice of Intent (NOI) to prepare an
Environmental Impact Statement (EIS) and to conduct a scoping process for the license renewal of the
AmerGen Energy Company, LLC (AmerGen) (applicant) Oyster Creek Nuclear Generating Station, in
the Township of Forked River, Ocean County, New Jersey. The project is located on the South Branch
of the Forked River and on Oyster Creek, two waterways that discharge into Barnegat Bay. The
following comments also reflect an assessment of a report entitled "Applicant's Environmental Report -
Operating License Renewal Stage, Oyster Creek Generating Station" (undated).

INTRODUCTION

AmerGen has submitted an application to the Nuclear Regulatory Commission (NRC) to continue
operation of its Oyster Creek Nuclear Generating Station for an additional 20 years (the applicant's
preferred alternative). The nuclear plant has been in operation since 1969, and its license is due to
expire on April 9, 2009. On October 11 through 13, 2005, the Service attended several interagency
scoping meetings with the applicant, the NRC, and representatives from the New Jersey Department of
Environmental Protection (NJDEP) to discuss the project, current adverse impacts to fish and wildlife
resources, and potential plant modifications and other mitigative measures that could offset these
impacts. Currently, thea power plant withdraws approximately 1.25 billion gallons of water per day from
Barnegat Bay to aid i cooling the nuclear reactor. The intake of cooling water entrains and entraps an
unknown quantity of aquatic biota from Barnegat Bay. Prior to the scoping meetings, the Service
concluded with AmerGen on January 25, 2005 that the continued operation of the plant until 2029
would not adversely affect federally listed threatened and endangered species under Service jurisdiction.
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AUTHORITY

The following comments on the proposed activity are provided pursuant to the National Environmental
Policy Act of 1969 (83 Stat. 852; 42 U.S.C. 4321 et seq.) (NEPA), Migratory Bird Treaty Act of 1918
(40 Stat. 755, as amended; 16 U.S.C. 703-712), and Section 7 of the Endangered Species Act of 1973
(87 Stat. 884, as amended; 16 U.S.C. 1531 etseq.) (ESA), and do not preclude future comments
pursuant to the NEPA on a Draft EIS or to the Fish and Wildlife Coordination Act (48 Stat. 401, as
amended; 16 U.S.C. 661 et seq.) regarding review for federal permit or license. The following
comments are consistent with the intent of the Service's Mitigation Policy (Federal Register Vol. 46, No.
15, Jan. 23, 1981), which emphasizes that avoidance and minimization precede compensation, which is
to be considered for unavoidable adverse impacts to fish and wildlife resources and supporting
ecosystems.

GENERAL COMMENTS

The Service appreciates the opportunity to participate in the early planning of this project. The above-
referenced 3-day interagency meetings allowed the regulatory and resource agencies and the applicant to
discuss impacts to fish and wildlife resources. The Service offers the following comments and concerns
to assist in project planning and for use in the NRC's NEPA document (EIS). These comments also
reflect an assessment of the applicant's Environmental Report. The Service recommends that the
following concerns, including the development of a mitigation plan, be resolved prior to completing the
Draft EIS.

SPECIFIC COMMENTS

1. Federal Listed Species

As discussed in the Service's January 25, 2005 letter to AmerGen, except for an occasional
transient bald eagle (Haliaeetus leucocephalus), no other federally listed or proposed threatened
or endangered species under the Service jurisdiction are known to occur within the project area.
Therefore, the Service concluded that the proposed project would not adversely affect federally
listed species under Service jurisdiction.

Due to the recent nesting successes of bald eagles in New Jersey, a possibility exists that a pair
of eagles could nest on or adjacent to the project area in New Jersey during the NRC's regulatory
review or during the life of the renewed license (if approved). The NRC and AmerGen were
notified at the above scoping meetings of the possibility of future eagle nesting. Should nesting
occur in the project area during the NRC re-licensing process or during the life of any renewed
license, additional consultation pursuant to Section 7 of the ESA would be necessary. We
recommend that the NRC obtain a status update of the bald eagle prior to its approval of any
license renewal.

The Service also recommended (not required) in its January 25 letter, that AmerGen retain a
qualified botanist to conduct a survey to determine the presence of any rare plants, including the
federally listed Knieskern's beaked-rush (Rhynchospora knieskernii) and swamp pink (Helonias
bullata), and the federal candidate bog asphodel (Narthecium americanum) in the project area.
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These species have been documented within 1.5, 2.8, and 1.3 miles (respectively) of the project
area. Since re-licensing is not expected to impact project area wetlands, the Service
recommended, rather than required, a botanical survey. To date, the Service is unaware of any
botanical survey conducted in the project area. Surveys for the above species would be
necessary if any project alternatives or mitigative measures were to involve project area wetlands
that might support these species.

No further consultation pursuant to Section 7(a) (2) of the ESA is required with the Service at
this time. If project plans change (e.g., to involve project area wetlands) or if new information is
obtained that indicates the occurrence of a federally listed species at the proposed project site(s),
this determination may be reconsidered. The Service provides the above determination with
respect to federally listed or proposed threatened or endangered flora and fauna under the Service
jurisdiction only. The proposed project is located on Barnegat Bay and may affect federally
listed marine turtles. Principal responsibility for threatened and endangered marine species is
vested with the National Marine Fisheries Service (NMFS). We understand that the NRC has
begun formal Section 7 consultation with the NMFS. This consultation should be completed
prior to the NRC's issuance of the Draft EIS.

2. State Listed Species

The Service recommends that the NRC and the applicant continue working with the NJDEP to protect
State-listed species and to obtain any other recommendations to modify plant operations to protect
resources of State concern. Any mitigation plans should be developed prior to completing the Draft EIS.
In addition, any botanical surveys conducted in the project area should include State-listed species.

3. National Environmental Policy Act

a. Project Purpose and Need

Under the NEPA, "purpose" and "need" are closely linked but subtly different. "Need" may be thought
of as the problem and "purpose" as an intention to solve the problem. Clear statements of purpose and
need are the basis for (1) identifying reasonable and practicable alternatives, (2) analyzing those
alternatives in depth, and (3) selecting the preferred alternative.

The Service requests that the NRC demonstrate a public need for the continued operation of the Oyster
Creek Nuclear Generation Station. Specifically, we request additional information on the current and
projected electrical needs of the applicant's service area and whether other alternative sources of
electricity are available, that could meet this need. The Service understands that the electrical
transmission capability in New Jersey is deficient but growing and that the importation of electricity
from other Northeast states and Canada could meet the public's need without the continuation of the
Oyster Creek nuclear power facility. The Service has also obtained information from Conectiv Power,
owner of one of the transmission lines that terminates at the applicant's substation, that "there is very
significant electric generation available from existing power plants to meet that growth" (ENSR
International, 2004). It appears that transmission capability and not generation is the most critical
component to meeting the public's need for electricity. In addition, the applicant states in its
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Environmental Report (page 7-11) that the "construction of new transmission lines could be required to
ensure system reliability."

The NRC Draft EIS should discuss the interrelationship between available transmission capability and
electrical generation. This discussion should include several new transmission line upgrades recently
constructed or planned in New Jersey and other sources of generated electricity from the Northeast that
could meet the current and projected public need. The Service also recommends that the Draft EIS
reflect that the Conectiv 230-kV transmission line is active. The applicant's Environmental Report on
page 3-6 states that the line has not been constructed.

b. Alternatives Analysis

The applicant has identified its preferred alternative as renewal of its operating license for an additional
20 years, without any plant modifications. The Service recommends that the applicant re-consider in its
alternatives analysis the value to the aquatic environment of constructing a closed-loop cooling system
or the employment of other project features (see below) that are designed to avoid or minimize adverse
impacts to the aquatic environment. For example, the use of a closed-loop system would reduce intake
cooling water volumes, when compared to the preferred alternative, by 90 percent (see the applicant's
Environmental Report page 7-19). Such an alternative would avoid many of the adverse environmental
impacts that are currently occurring to the aquatic biota of Barnegat Bay (i.e., entrapment, entrainment,
and thermal impacts).

The continued operation of the Oyster Creek Nuclear Generating Station poses individual and
cumulative impacts on the human environment. The continued use of 1.25 billion gallons of water per
day from Barnegat Bay represents an adverse impact to the bay's aquatic biota. The Service does not
concur with the applicant's conclusion that the impacts associated with its proposed 20-year license
renewal would be small and do not warrant mitigation (see page 6-4 or the applicant's Environmental
Report). The intake velocities for plant cooling may approach 5.0 feet per second (fps). These
velocities exceed the 0.5 fps criteria established for intake structures by the State (New Jersey Division
of Fish, Game and Wildlife, undated). The U.S. Environmental Protection Agency's (EPA)
establishment of a 0.5 fps velocity for all new cooling water intake structures that draw from rivers,
streams, or ocean waters of the United States (40 CFR Part 125.84 [b][2]) is consistent with the State's
requirements. Velocities of intake water that exceed 0.5 fps promote adverse impacts to aquatic
resources due to entrapment or entrainment.

The Service recommends that the Draft EIS also include consideration of the following project features
as a means to avoid or minimize impacts to the aquatic environment: placement of additional
screening/netting or other project features (e.g., bubble or sound deterrent systems) in the intake canal
closer to Barnegat Bay; employment of flow reduction options during low peak demands; construction
of a large water impoundment or recirculation structure on the Finnengar's Farm to supplement the
plant's cooling water needs; or a combination of any of the above.

c. Cumulative Impacts

The Council on Environmental Quality (CEQ) regulations for implementing NEPA define cumulative
impacts as "the impact on the environment which results from the incremental impact of the action when
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added to other past, present, and reasonably foreseeable future actions regardless of what agency
(federal or non-federal) or person undertakes such other actions" (40 CFR Part 1508.7).

The NRC's Draft EIS should document the adverse cumulative impacts that are occurring to the bay's
aquatic biota from thermal impacts (cold-water shock and heated water, as discussed below) and from
entrapment or entrainment from passing through the circulation and dissipation pumps. Because the
data discussed in the applicant's Environmental Report are dated, it is difficult to ascertain the present
level of cumulative adverse impacts. In addition, the NRC must consider the cumulative effects on the
bay's aquatic environment due to other actions such as mortality from recreational and commercial
fishing. Without more relevant biological data on species use of the project area, the Service must
conclude that cumulative impacts to the environment are more than minimal. Without meaningful
biological data, the NRC's Draft EIS should also conclude that cumulative adverse impacts would
continue to occur with the applicant's preferred alternative (license renewal), warranting substantial
measures for compensatory mitigation.

d. Aquatic Impacts

When an agency is evaluating reasonable significant adverse effects on the human environment
in an EIS, and information is incomplete or unavailable, the agency shall determine the
reasonableness of including that information in an EIS (40 CFR Part 1502.22).

The Service recommends that the NRC postpone the issuance of its Draft EIS (June 2006) until
additional ongoing biological studies (which began recently) are completed and information is
available to assess plant operational effects on fish and wildlife resources. The results of these
studies are essential for assessing potential adverse environmental impacts to the aquatic
environment. The overall cost of obtaining this information is not exorbitant, as defined in 40
CFR Part 1502.22 (a) and is necessary to fulfill NEPA responsibilities to adequately assess
individual and cumulative impacts (see cumulative effects discussion below). Information from
the biological studies will yield, at a minimum, biomass losses of finfish and crustaceans from
the applicant's plant operation and projected adverse impacts to the aquatic environment if the
license is renewed.

The applicant's Environmental Report uses biological data derived from a 12-year period (1965
to 1977), to describe aquatic biota found in the project area; however, the age of the data (28
years) limits its value for assessing current and reasonably foreseeable future impacts. The
applicant's assertion that the impacts of entrainment of fish and shellfish are "small" (page 4-9)
cannot be supported adequately with data that are most likely outdated. In addition, the assertion
that impacts are small appears to contradict later statements in the applicant's Environmental
Report that numerous unavoidable adverse impacts to the aquatic environment are occurring
(page 6-5).

The plant utilizes 1.25 billion gallons of water each day for cooling. Water from Barnegat Bay
enters the Forked River, passes through several small, mesh screens and large circulating or
dissipating pumps, is heated upwards of 24 degrees Fahrenheit as it passes through the heat
dissipation chamber, and is then released into Oyster Creek, eventually flowing back into the
bay. This cooling water entraps and entrains an unknown amount of aquatic biota, including
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egg, larvae, juvenile, and adult finfish and crustaceans. The NJDEP (2005) reported that the
Forked River drainage area provides habitat for river herring. The same report indicated that the
Upper Branch of the Forked River had a herring spawning run, which no longer exists due to the
combined effects of pollution, habitat displacement, man-made water course blockages, and
over-fishing. Although not mentioned in the NJDEP report, it appears that Oyster Creek, just
south of the Forked River drainage area, may have also lost a herring spawning run after a dam
was build on the creek in the 1960s for the purpose of storing water for fire fighting capability at
the nuclear plant. The proximity of the Forked River to the plant cooling intake structures makes
it likely that any egg larvae or young-of-the-year herring originating from Forked River will pass
through the plant's cooling system and be killed before entering Barnegat Bay.

Significant population changes have also occurred to several commercial and recreationally
important finfish and shellfish species found in Barnegat Bay since the conclusion of the 12-year
biological sampling study in 1977. The population of the hard clam (Merceneria mercenaria)
and winter flounder (Pseudopleuronectes americanus) have dropped precipitously and the
localized effects of the intake of over 1 billion gallons of water per day on these two species are
unknown. In addition, the Atlantic Coast population of the striped bass (Marone saxitilis) has
risen sharply from the mid-1980s. Striped bass and other marine species are known to utilize the
intake and discharge areas of the project, but the extent of their use is unknown. The economic
value of recreational fishing in New Jersey is high (see discussion on public access and
recreation below). The effect of the discharge of hot water is unknown on recreational sport fish
and other aquatic species. In addition, there have been several confirmed large fish kills due to
cold water shock from winter plant closings. The NRC Draft EIS should document these fish
kills and discuss the cumulative impacts of these kills in view of the data and available
information concerning the aquatic biota that is entrapped on the cooling water intake structures
or entrained in the heat dissipation chamber.

Because of the concerns outlined above, the Service recommends expansion of the current
biological sampling study to a minimum of 3 years. A 3-year study would allow the NRC to
more adequately determine what effects, if any, the plant's operation is having on aquatic biota.
Obtaining this information does not appear to be cost prohibitive. The Service also recommends
review of the current sampling method by the NJDEP, NMFS, Service, and other interested
parties to ensure that information gathered will be adequate for assessing impacts to aquatic biota
associated with plant operation. The Service also recommends collection of biological data for
the life of the license in order to demonstrate that adverse impacts remain minimal over time.
The license should contain conditions to require additional mitigation (see the discussion of
mitigation below) should post-license data analysis confirm that additional or unforeseen adverse
impacts are occurring.

e. Terrestrial Impacts

The applicant does not propose any new construction activities with the license renewal. However,
during the inter-agency meetings noted above, the Service learned that a substantial amount of
previously contaminated dredged material, stored in a confined disposal facility (CDF) just east of the
plant on the Finnenger's Farm property, may require remediation and/or removal to an approved upland
facility. A site visit revealed that the farm consists of several abandoned fields; an early successional
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forest, including some maritime forest species; and pockets of both tidal and non-tidal wetlands. These
-types of vegetative cover provide valuable habitats for upland wildlife species. New construction
activities (e.g., clearing and grubbing of upland vegetation, upgrading roads, or the construction of an
offloading barge facility in Oyster Creek) would be expected if the CDF requires remediation or
removal and would impact terrestrial species that utilize the farm. Therefore, the Service recommends
clarifying any activities proposed on the Finnenger's Farm in the Draft EIS, including construction
methods for any remediation of the CDF.

f. Mitigation

The CEQ requires inclusion of means to mitigate adverse environmental impacts in the EIS discussion
of environmental consequences, if not covered in the description of the proposed action or alternatives
(40 CFR Part 1502.16[h]). In addition, a mitigation plan (when necessary) is generally required prior to
project authorization by the NJDEP. Therefore, the Service recommends that the NRC develop a
mitigation plan for the proposed license renewal and discuss the plan in the Draft EIS. The mitigation
plan should be developed in consultation with the NMFS, Service, and NJDEP and identify proposed
means to avoid, minimize, and compensate (in that order) all adverse environmental effects on fish and
wildlife resources. Consistent with the Service's Mitigation Policy, all in-kind options should be
exhausted before considering out-of-kind mitigation. For example, the Service is aware that the NJDEP
is considering restoration of several large wetland areas as potential mitigation. Although the Service
encourages wetland restoration in most cases, this should only be employed as out-of-kind mitigation
after the applicant has exhausted other direct compensatory options for adverse impacts to aquatic
organisms (i.e., the removal of fish blockages for river herring or the development of long-term hard
clam or other finfish or shellfish restoration projects).

During the October 11-13 interagency scoping meeting, the Service learned that a dam and pond were
constructed just below the headwaters of Oyster Creek to store water for fire fighting capability at the
plant. From a review of pre-1969 construction aerial photographs of the pond, it appears that Oyster
Creek was a functioning waterway capable of supporting fish passage and possibly spawning habitat.
Oyster Creek has the potential to offset expected adverse impacts from the proposed license renewal via
the construction of a fish ladder. The Service can assist the NRC in identifying other potential fish
ladder projects as potential mitigation for the preferred alternative.

OTHER SERVICE CONCERNS

1. Public Access and Recreation

Recreational fishing is a $35 billion industry for the nation, with approximately 900,000 New Jersey
recreational anglers expending nearly $700 million annually for fishing tackle and other related
purchases (U.S. Fish and Wildlife Service and U.S. Census Bureau, 2002). A key component to these
economic benefits is unimpeded public access. A federal excise tax is collected from manufacturers of
fishing equipment, as well as a portion of the federal fuel tax that is attributed to motorboat usage.
Revenue is passed on to participating states. Since 1950, the Service's Federal Aid in Sport Fish
Restoration Program has provided funds to state fish and wildlife agencies. The funding is used to
restore, conserve, manage, and enhance fish species that are sought by recreational anglers, fund
educational programs to enhance the public's understanding of aquatic resources and recreational
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fishing, and to promote the development of responsible attitudes and ethics toward the aquatic
environment.

Currently, recreational anglers fish in areas downstream of the hot water effluent in Oyster Creek.
However, the public access points in this area are limited to the State Route 9 Bridge and several small
shoreline areas. The Service recommends that the NRC work closely with the applicant, the NJDEP,
and interested recreational fishing organizations to develop a comprehensive public access plan that
would better address the recreational needs in the project area. A recreational use and access plan would
be consistent with public access policies and regulations (Coastal Zone Management Act of 1972 (86
Stat. 1280; 16 U.S.C. 1451-1464). The Service is available to assist in the development of a public
access plan.

2. Best Management Practices

The Service also recommends that, in association with implementing best management practices
(BMPs), the NRC include provisions to control the spread of invasive species, such as Phragmites
australis in the transmission line right-of-ways and the CDF on the Finnengar's Farm.

A draft Management Plan by the Chesapeake Bay Program's Phragmites australis Working Group
(2003) includes recommendations to curb the spread of Phragmites through federal and state permit
conditions, in order to help achieve a long-term goal of no net gain in Phragmites acreage. The Service
has subsequently recommended initiation of a similar planning effort to control Phragmites in the
Hackensack Meadowlands in Bergen and Hudson Counties, pursuant to Executive Order 13122 and
under the auspices of the National Invasive Species Council. The Service recommends a similar
program in the project area, including the two power line right-of-ways maintained by Conectiv and
FirstEnergy and the CDF, with participation of the NRC. In the interim, the Service recommends that
any federal authorization resulting in wetland disturbance (e.g., power line right-of-way maintenance,
dredging, or excavation of the CDF) include conditions requiring: (1) BMPs to prevent the introduction
or spread of invasive species, such as avoiding creation of elevated berms and the spread or burial of
Phragmites rhizomes; (2) 2 to 5 years of post-construction monitoring to detect the introduction or
spread of invasive species, and (3) control efforts, if Phragmites or another invasive species are detected
(to include re-grading or hydrologic corrections for any construction-related disturbances that promote
the spread of Phragmites, if other control methods [i.e., herbicides] prove insufficient in the long-term).

SUMMARY AND RECOMMENDATIONS

The Draft EIS should thoroughly address the purpose and need for the proposed action, alternatives and
project viability. In addition, fish and wildlife issues must be adequately addressed pursuant to the
NEPA, in determining direct, indirect and cumulative adverse impacts to fish and wildlife resources, and
mitigation for unavoidable adverse impacts must be developed. In summary, the Service recommends
that the NRC:

1. Obtain a status update of the bald eagle prior to any license renewal and conclude consultation
with the NMFS regarding listed species under NMFS jurisdiction.
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2. Conduct a survey to determine the presence of any federally listed or other rare species of plants,
especially if any project area wetlands are evaluated as potential mitigation sites.

3. Continue coordinating with the NJDEP to protect State-listed species, and to obtain any other
recommendations to modify plant operations to protect resources of State concern. Include
State-listed species in any botanical surveys of the project area.

4. Provide further clarification regarding the need for the project in view of improved electrical
transmission capacity in the Northeast and Canada. Include a discussion on the interrelationship
between available transmission and electrical generation capability throughout the Northeast.

5. Confirm in the Draft EIS that the Conectiv 230-kV transmission line was constructed.

6. Evaluate other alternatives to obtain cooling water for the nuclear reactor, including the use of a
closed-loop cooling system and constructing a large water impoundment or recirculating
structure on Finnengar's Farm. Evaluate measures to minimize adverse impacts from the
preferred alternative, reducing the need for cooling water during low peak usage, using
additional fish screening closer to Barnegat Bay, and using bubble or sound deterrent systems to
eliminate impacts to aquatic organisms.

7. Document in the Draft EIS all aquatic biota mortality attributable to plant operation, including
but not limited to organisms entrapped, passing through the cooling chamber or dissipation
pumps, or killed by thermal shock.

8. Postpone the issuance of the Draft EIS until completion of a 3-year biological study. Existing
biological data are outdated and no longer reliable for assessing individual or cumulative adverse
impacts to the aquatic environment. Please submit the aquatic biota sampling protocols to the
Service, NMFS, and NJDEP for review. As noted, the sampling period should be expanded to 3
years.

9. Clarify statements made in the applicant's Environmental Report that impacts to the aquatic
environment are small. The same report notes that unavoidable adverse impacts are occurring.

10. Collect biological data for the life of any approved license to demonstrate that future potential
adverse impacts are no more than minimal.

11. Discuss the removal of contaminated dredged material from the CDF found on the Finnengar's
Farm and specify any activities proposed.

12. Develop a mitigation plan with the Service, NMFS, and NJDEP to compensate for unavoidable
adverse impacts prior to completion of the Draft EIS and for unforeseen impacts that may
develop over the term of the license if renewed.

13. Develop a public access plan to address the recreational needs in the project area.
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14. Develop BMPs for all construction activities and include provisions to control the spread of
invasive species and monitoring with remedial provisions to ensure success.

The Service appreciates the opportunity to comment on the NOI and the applicant's Environmental
Report. We recommend that the NRC continue close coordination with the Service and the NJDEP to
ensure that fish and wildlife concerns are comprehensively addressed during preparation of the Draft
EIS. Please keep us informed of your actions regarding the development of the Draft EIS. Mr. John
Staples or Mr. Steve Mars of my staff are available to answer any questions on the content of this letter.
They are available at (609) 646-9310, extensions 12 and 23, respectively.

Sincerely,

Cli G. Day
Supervisor
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