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UNITED STATES OF AMERICA OFFICE OF SECRETARY

NUCLEAR REGULATORY COMMISSION 'RULEMAKINGS AND
ADJUDICATIONS STAFF

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ) ST
Pa’ina Hawaii, LLC ') Docket No. 30-36974

,.) .. ASLBP No. 06-843-01-ML
Materials License Appllcatlon ) I Lo

LICENSE APPLICANT PA’ INA HAWAII LLC’S RESPONSE 'I'O NRC STAFF’S
MODIFIED MOTION FOR :PROTECTIVE ORDER GOVERNING
DISCLOSURE OF INFORMATION

I. APPLICANT PA'’INA .'VHAWAVII, i’;LC SUBMITS - THAT THIS
LICENSING PROCEEDING SHOULD.. MOVE TOWARDS DECISION
WITHOUT ANY FURTHER,"UNNECESSARY DELAY.

Applicant PA’INA HAWAIIA,. LLC files this Response because it
believes, respectfully, that 'f.h’is' particular License Application
proceeding ‘is veering “off track " partlcularly in light of the
NRC staff’s recent- ‘1ny'ocat1_on‘, of the June 13, 2003 Order
Imposing Compensatofy;"Mea's";ifés‘i for the protection of Safeguards . .
Information-hflodifiea” ‘(SGIV-'M:)"}-:_wh.:ich may be contained in PA'INA’s
Application. *- | Y

As will be: shown below, these latest imsertions' by 'the
Staff -are ‘-totally~uhn.ecess'a‘%yw under the current procedhral
posture of this case.‘ The Modified Motion for a Protective
Order should be denied. - In t:he alternative, the Modified Motio'n. )

should be further modified or amended in order to reflect

PA’INA’'s following recommendations:
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1. The NRC Staff should issue the Application to
Petitioners with the only redactlons belng those whlch deletece
the “Safeguards Informatlon-Modlfled." |

2. Petitioner and 1ts~¥enfesentat1ves shdnld be nequlfedd
to sign the earller proposed “Confldentlallty and Non Dlsclosure ;
Agreement” as to “sen91t1ve" 1nformatlon whlch 1s unredecned |

3. Petitioner should be'requlred to submlt their Reply on
or within seven (7) days of receiving the newly-redacted
Application referred to in #i above.!

As .explained below; there is absolutely no need for any
“Safeguards Information-Modified” to be disclosed or distributed

because such SGI-M is irrelevant and not germane to this

licensing proceeding.

_II. SGI-M.IS NOT RELEVANT.OR GERMANE TO THIS SUBPART L
LICENSING PROCEEDING.

Applicant PA;INA"subMdEs.:Ehat there is no need for
Petitioner to obtain; .have;f;eny.feQiewr the ISGi;M dufing this
portion efn*these proceeddnés.< AsﬂAe corollafy proposition,
PA'INA believes that there isdneAneed to underge the waste of
time and cost to determine.ﬁnefis “frustworthy and reliable.”

There are several compelling'reasons for PA'INA’s positions:

! These were the straightforward precedures 6riginally suggested by the ASLB
during the second telephone conference.
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First, the 12 “Contentions” put forth by Petitionertin itscéb"

October 3™ Petition are legal arguments whlch seek to create or

manufacture “special circumstances” out of PA’INA's relatlvelyﬁ:Jfg

routine, very mundane and therefore “garden varlety" Materlals“*'

License Appllcatlon. The _ Petltloner s Contentlons do not’q-#'

require detalled phys1eal plant securlty measures - des1gnated byf} .
the staff as SGI-M. |

Second, there does not appear to .be any regulatory
authority to disclose SGI-M information in an apparent Subpart L
procedure. See generally, 10 C.F.R. 2.310(a). Only through a
Subpart G hearing might it be appropriate to disclose the SGI-M
" information. Clearly, then, this proceeding is getting “of £
track” because it appears to be veering off into a Subpart G
proceeding, wnich, ~would not be apolicable. ;‘Further,
determination of the appropriate&hearing procedure is -premature -
at this stage of the hearing process.

Third, the 'NRCA¥issues"z“Irradiator Orders” only " after a’
-License is’ issued and;isgnot-part"of;the Application. It is the
“Irradiator . Orders” ---which 'establish the comprehensive- and

mandatory Safeguards program that PA’INA must follow.  This

2 pAs shown in its October 3™ petition, Petitioner’'s  few ventures into
“technical” debate only served to discredit its assertions. Thus, for
example, Petitioner’s Contention #5 challenges the safety of -a “compressed
helium line”; however, there is no such helium line in PA’INA’s irradiator.
Similarly, Petitioner’s Contention #1&4 claims that "wastewater” would be
released; however, PA’INA’s irradiator .contains no drains or drainage
connections or plugs. Similarly, Petitioner’s calculations as to radiation
exposure (referred to in Contention #9) are erroneous by a factor of 1000.
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necessarily means the SGI-M information currently wi;hin the -
Application is partiél.end incomplete. This fact (inaeed, legal’
requirement) that the current SGi-M information be partial and 
incomplete renders it of no siénificant use te,Petitioﬁer, end&>e

the partial information cannot form the ba51s of any legalj z

contention. The incomplete SGI M 1nformatlon is not, 'and neve;xfi

will be, germane to this stage’ of these licensing proceedings.3

ITT. IT SHOULD FIRST ;.BE.VDETERMINED'_ WHETHER ANY OF.
PETITIONER'S CONTENTIONS WILL SURVIVE DISMISSAL, AND.
UNTIL THEN IT WOULD BE PREMATURE AND WASTEFUL TO
ISSUE THE SGI-M TO PETITIONER.

The SGI-M is, at best, only remotely relevant to
Petitioner’s Contention #9, only ene Contention out of its 12.
In any event, the SGI-M in Applicant's Petition cannot form the
legal basis or support for any- Contention because” it “is
incomplete . and. is outside_of;thewscope of :the Application and ..
therefore, this proceeding.* |

But even-before;reachinégepese two conclusions, it :should
be remembered -that the‘threshoid'issue here is whether or not
Petitioner's~Conﬁentions-1-12 afe;legally cognizable as creating

“special circumstances.” The proverbial “cart” should be kept

3 petitioner’s Contention #9 is its ‘only Contention in the Application which
even remotely involves SGI-M. However, . since no “Irradiator Orders” have yet
issued, Petitioner should have no legal reason to obtain or review the SGI-M
since the current SGI-M is incomplete.:

¢ The NRC Staff has apparently designated PA’INA’S response to the
requirements of 10 C.F.R. 36.23(i) as SGI-M. This information may be related
to the Safeguards Program that was mandated to supplement physical security
after the events of 9/11/01.
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to the rear of the horse. Both Pa’ina and the NRC Staff have ..
already submitted Responses wﬁichAexplain why'Contentions 1-12?55
should be dismissed, and theee.broeeedings should refocus oﬁ;

those 12 Contentions. e |

Therefore, in order to get thls proceedlng back “On trackniﬂyzz

1. The NRC Staff 'should “igsue the Appllcatloni~tdnﬁ?Q 

Petitioners with the only redact::.one coverlng or deletlng the
“Safeguards Information-Modifiedf”

2. Petitioner and its repreeeﬁtatives should be required
to sign the earlier-propoeed “Confidentiality and Non-Disclosure
Agreement” as to “sensitive” information which is unredacted,
i.e., thermal calculations |

3. Petitioner should be requlred to submit its Reply on
or by the seventh (7*®) day followzng its receipt of the newly-

redacted Applicationareferred to‘in{#l above. - -

IV. CONCLUSION. ‘'

For the reasons stated hereln, Appllcant PA’INA HAWAII, LLC
prays and requests this ASLB to Order that:

1. The staff’s Modified,Motion be denied, in toto or at
least insofar as it ﬁnvokesfthe~Jﬁne_13, 2003 Oxder Imposing
Compensatory Meaeures' fof ‘the' protection of Safeguards

Information-Modified” (SGI-M); The procedures are unnecessarily



cumbersome, costly, time—coh'édgﬁiﬁg and can only lead to legal. a

irrelevance;

2. The NRC Staff should ‘'issue PA’INA’S Application _‘tc;

Petitioners w:Lth the only redact:.ons covering or deletlng the
“Safeguards Informatlon Modlfled ” ."' | |
| 3. ‘Patita;aner ‘ant‘l :n'.ta representat:n.ves should ba reéal'red‘
to sign the earla;e‘r praposed “Confldentlallty and Non-Disclosure
Agreement” as -to 1nformat10n wh:Lch is newly unredacted.
4. Petitioner should be ‘:requlred to submit its Raply on

or by the seventh (7*®) day following its receipt of the newly-

redacted Application referred to in #2 above.

DATED: - Honolulu, Hawaii K fNoV- / "/j, 20”_5/ .

W277/% »
FRED PAUL BENCO ) :

... . - Attorney for Applicant -
"~ PA'INA HAWAII, LLC"




CERTIFICATE OF SERVICE

I hereby certify that copies of “APPLICANT PA’INA
HAWAII, LLC’S RESPONSE TO NRC STAFF’'S MODIFIED MOTION FOR
PROTECTIVE ORDER GOVERNING DISCLOSURE OF INFORMATION” in the
captioned proceeding have been served as shown below by deposit
in the regular United States mail, first class, postage prepaid,
this 14th day of November, 2005.. Additional service has: also

been made this same day by electronlc mail as shown below. o

Administrative Judge

Thomas S. Moore, Chair. :
Atomic Safety and L1cen31ng Board
Mail Stop: T-3-F23

U.S. Nuclear Regulatory Comm1551on
Washington, DC 20555-0001
(e-mail:tsm2@nrc.gov) ‘

Dr. Anthony J. Baratta
Administrative Judge

Atomic Safety and Licensing Board
Mail Stop-T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

(e-mail: AJBS@nrc.gov)

Margaret J. Bupp
Steven C. Hamrich

U.S. Nuclear Regulatory Comm1551onf“

Office of the General Counsel
Mail Stop - 0-15 D21
Washington D.C. 20555- 0001
E-Mail: mjbS@nrc.gov

E-Mail: schlenrc.gov

~” B

Administrative Judge

Dr. Paul B. Abramson

Atomic Safety and
Licensing Board

Mail Stop: T-3F23

U.S. Nuclear Regulatory
Commission

Washington, DC 20555-
0001

(e-mail: pba@nrc.gov)

Office of the Secretary
U.S. Nuclear Regulatory
Commission
ATTN:
Rulemakings and
Adjudication Staff
Washington, DC 20555-
(e-mail: hearingdockete@
nrc.gov)

David L. Henkln, Esq["

-* Earthjustice

223 S. King St., #400

- Honolulu, HI 96813

E-Mail: dhenkin@
earthjustice.org

DATED: Honolulu, Hawall, November 14, 2005

- FRED PAUL BENCO
-Attorney for Applicant
"-Pa’ina Hawaii, LLC




THE LAW OFFICES OF FRED PAUL BENCO
ATTORNEYS AT LAW
SUITE 3409, CENTURY SQUARE
1188 BISHOP STREET
HONOLULU, H! 96813

TEL: (808) 523-5083 FAX: (808) 523-5085
e-mail: fpbenco@yahoo.com

November 14, 2005

Office of the Secretary

U.S. Nuclear Regulatory Commission

ATTN: Rulemakings and Adjudication Staff
Washington, DC 20555-0001

Also Via E-Mail: HEARING DOCKET@nrc.gov

Re: Docket No. 030-36974:
“Applicant Pa’ina Hawaii,
LLC’s Response To NRC
Staff’'s Modified Motion For
Protective Order Governing
Disclosure Of Information

Dear Secretary:

I represent the legal interests of Pa’ina Hawaii, LLC,
which has applied for a Materials License.

Pursuant to your regulations, please find enclosed an
original and two (2) copies of “Applicant Pa’'ina Hawaii, LLC's
Response To NRC Staff’s Modified Motion For Protective Order
Governing Disclosure Of Information” (“Pa’ina’s Response”).

A copy of this letter and a copy of Pa’ina’s Response is
being served upon all parties reflected in the Certificate of
Service attached to Pa’ina’s Response.

If you have any questions or comments, please feel free to
contact my office. Tel: 808-523-5083; Fax: 808-523-5085; e-

mail: fpbenco@yahoo.com. Thank you.
Very re Zgy yours,
yh WMo’

Fred Paul Benco

Encls.
cc: All parties on Certificate of
Service



