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A principal issue in this case is whether the radiation from the UNC mine and its surface
spoilage on Section 17 should be included in the calculation of the total effective dose
equivalent (TEDE). The Intervenors argue that this issue should be resolved in the affirmative.
HRI and the NRC Staff disagree, arguing that the radiological emissions from the UNC mine
and its surface spoilage constitute background radiation that is excluded from the TEDE
calculation (10 C.F.R. § 1301(a)(1)).

In particular, and as relevant here, the Staff argues that the second sentence of the
regulatory definition of background radiation (10 C.F.R. § 20.1003) — which excludes certain
categories of radiation from background radiation — mandates the exclusion of radiological
emissions from source material that is regulated by the Commission (see NRC Staff’s
Response To Intervenors’ Presentation On Radiological Air Emissions at 13-15 (Aug. 5, 2005)
[hereinafter NRC Staff’'s Response]). That sentence does not, argues the Staff, exclude from
background radiation radiological emissions from source material that is not regulated by the
Commission (ibid.). According to the Staff, because the “material associated with the UNC

uranium mine . . . is source material” that is not regulated by the Commission (id. at 22), the last
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sentence in the regulatory definition does not mandate excluding the radiation from the UNC
mine and its surface spoilage from background radiation.

Assuming (without deciding) the correctness of the above analysis advocated by the
Staff, it must be observed that even if the above-described last sentence does not mandate
excluding the radiation from the UNC mine and its surface spoilage from background radiation,
this does not compel the conclusion that such radiation must be included as a component of
background radiation. Rather, whether such radiation is background radiation is determined by
an evaluation of the first sentence in the regulatory definition of background radiation, which
affirmatively states that background radiation consists of radiation from cosmic sources,
naturally occurring radiation, and global fallout (10 C.F.R. § 20.1003). Unfortunately, it appears
that no party addressed the significance to this case of the following parenthetical portion of the
definition: background radiation includes radiation from “naturally occurring radioactive
material, including radon (except as a decay product of source or special nuclear material)’
(ibid.). Unlike the second sentence in the regulatory definition of background radiation, the
exception in the parenthetical does not expressly limit the universe of “source or special nuclear
material” to material that is regulated by the Commission. Accordingly, it might reasonably be
argued that this exception applies to all source material and, as applied here, seemingly would
require excluding from background radiation the radiation from any radon emanating from the
UNC mine and its surface spoilage if — as the Staff states (NRC Staff’s Response at 22 & n.19)
— that material constitutes source material that is not regulated by the Commission. The
strength of such a conclusion may be affected if the last phrase of the first sentence (i.e., “not
under the control of the licensee”) applies to cosmic sources and naturally occurring radioactive

material, in addition to fallout.
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The questions raised in the above paragraph would arguably be rendered moot if the

TEDE calculation were limited to radiation resulting “from the licensed operation” 10 C.F.R. §

20.1301(a)(1)); however, such a reading of section 20.1301(a)(1) arguably would not be

favored, because it would render much of the subsequent portion of that provision mere

surplussage.

Because it appears that the parties have not adequately addressed the meaning,

relationship, and applicability of the above regulatory provisions, and because it appears that

these provisions may bear on the proper resolution of this case, the parties shall submit a

supplemental written presentation that includes:

1.

A discussion of the meaning of the parenthetical in the first sentence of the regulatory
definition of background radiation (10 C.F.R. § 20.1003), and its applicability to this
case. The parties’ discussion shall include an explanation of the purpose of the
exception, why the parenthetical exception does not include byproduct material, why the
exception does not include the limiting phrase “regulated by the Commission,” whether
the UNC mine and its surface spoilage are source material within the meaning of the
parenthetical, and whether (in light of the parenthetical) the radiation from the UNC mine
and its surface spoilage should be excluded from the TEDE.

A discussion of whether the phrase “not under the control of the licensee” in the first
sentence of the regulatory definition of background radiation (10 C.F.R. § 20.1003) was
intended to apply to cosmic sources and naturally occurring radioactive material, or
whether it was intended to apply only to fallout. Further, the parties shall explain how (if
at all) the phrase should be applied here.

A discussion of whether the TEDE calculation was intended to include only radiation

resulting “from the licensed operation” (10 C.F.R. § 20.1301(a)(1)), and, if yes, how
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such a regulatory interpretation can be reconciled with the canon of construction that
favors construing regulations to give import and significance to every term and phrase.

In fleshing out the meaning, relationship, and applicability of the above provisions, the parties

shall employ all relevant tools of interpretation (e.q., statutory sources; regulatory language,

structure, and history; logic; canons of construction; administrative practice; relevant case law).

Unless otherwise authorized by subsequent order, the parties shall submit their

supplemental written presentations — which shall not exceed 20 pages in length — on or before

December 7, 2005.

It is so ORDERED.
BY THE PRESIDING OFFICER'

/RA/

E. Roy Hawkens
ADMINISTRATIVE JUDGE

Rockville, MD
November 15, 2005

! Copies of this Order were sent this date by Internet email transmission to
counsel for: (1) the applicant, HRI; (2) the Intervenors, Eastern Navajo Diné Against Uranium
Mining, the Southwest Research and Information Center, Grace Sam, and Marilyn Morris; and
(3) the NRC Staff.
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