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UNITED STATES OF AMERICA USNRC
NUCLEAR REGULATORY COMMISSION

September 26, 2005 (12:00pm)

Before the Atomic Safety and Licensing Board OFFICE OF SECRETARY

RULEMAKINGS AND
In the Matter of ) ADJUDICATIONS STAFF

Nuclear Management Company, et al. ) Docket No. 50-255-LR
) ASLBP No. 05-842-03-LR

(Palisades Nuclear Plant) )

NUCLEAR MANAGEMENT COMPANY'S MOTION TO STRIKE

PETITIONERS' SEPTEMBER 16,2005 COMBINED REPLY TO NRC STAFF
AND NUCLEAR MANAGEMENT COMPANY ANSWERS

I. INTRODUCTION

Pursuant to 10 C.F.R. § 2.323(a), Nuclear Management Company ("NMC") hereby

moves to strike "Petitioners' Combined Reply to NRC Staff and Nuclear Management Company

Answers" ("Petitioners' Reply") dated September 16, 2005. Rather than addressing the NRC

Staff's and NMC's answers to the Petitioners' original proposed contentions, the Petitioners'

Reply impermissibly raises entirely new issues and claims not found in the Petitioners' original

contentions. The Petitioners have provided no basis in their Reply for accepting such late-filed

amendments to their contentions, as required by 10 C.F.R. §§ 2.309(c) and (f)(2), and accord-

ingly, the Petitioners' Reply must be stricken.

Il. BACKGROUND

On March 22, 2005, NMC submitted an application for renewal of Operating License

DPR-20 for the Palisades Nuclear Plant (the "Application"). On June 8, 2005, the Nuclear Regu-

latory Commission ("NRC" or "Commission") published a Notice of Acceptance for Docketing

of the Application and Notice of Opportunity for Hearing ("Notice") regarding NMC's applica-

tion. 70 Fed. Reg. 33,533 (June 8, 2005). The Notice permitted any person whose interest may
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be affected to file a request for hearing and petition for leave to intervene within 60 days of the

notice. Id. at 33,534.

The Notice directed that any petition set forth with particularity the interest of the peti-

tioner and how that interest may be affected, as well as the specific contentions sought to be liti-

gated. Id. The Notice provided that to properly support a contention

the requestor/petitioner shall provide a brief explanation of the
bases of each contention and a concise statement of the alleged
facts or the expert opinion that supports the contention on which
the requestor/petitioner intends to rely in proving the contention at
the hearing. The requestor/petitioner must also provide references
to those specific sources and documents of which the re-
questor/petitioner is aware and on which the requestor/petitioner
intends to rely to establish those facts or expert opinion. The re-
questor/petitioner must provide sufficient information to show that
a genuine dispute exists with the applicant on a material issue of
law or fact.

Id. (footnote omitted).

On August 8, 2005, Petitioners submitted their "Request for Hearing and Petition to In-

tervene" ("Petition" or "Pet.") seeking to raise twelve proposed contentions for consideration in

this proceeding. On September 2, 2005, NMC and the NRC Staff filed answers to the Petition

opposing the intervention on the grounds that the Petitioners had failed to plead an admissible

contention.' As set forth in NMC's and the Staff's answers, the Petitioners (1) seek to raise is-

sues beyond the scope of this relicensing proceeding unrelated to the management of aging or

time-limited aging analyses; (2) set forth only conclusory claims unsupported by factual basis or

expert opinion necessary to demonstrate the existence of a genuine, material issue; and (3)

impermissibly seek to challenge Commission regulations. Id.

On September 16, 2005, Petitioners filed their Reply to NRC Staff and Nuclear Manage-

ment Company answers. In their Reply, however, Petitioners do not seek to defend the adequacy

Nuclear Management Company's Answer to the August 8, 2005 Request for Hearing and Petition to
Intervene (Sept. 2, 2005); NRC Staff Answer Opposing Petition to Intervene and Request for Hearing,

(Sept. 2, 2005).
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of their contentions as originally pled in their Petition. 2 Rather, they supply a series of docu-

ments that were neither referenced in, nor supplied with, the Petition, and seek to raise a multi-

tude of new issues and claims nowhere to be found in the Petition. As discussed in below, the

Petitioners' attempt to provide new claims and arguments nowhere found within the four comers

of the original petition is clearly impermissible under the Commission's well-established rules of

practice.

111. ARGUMENT

Under the NRC's rules at 10 C.F.R. § 2.309(h)(2), a petitioner may file a reply to any an-

swer within seven days after service of that answer. While the Commission's rules do not spec-

ify the content of such a reply, other provisions of Part 2, the Statement of Considerations pub-

lished with the final rule, and Commission precedent make clear that this reply is to "be narrowly

focused on the legal or logical arguments presented" in the answers of the applicant and NRC

Staff. Final Rule: "Changes to Adjudicatory Process," 69 Fed. Reg. 2,182, 2,203 (Jan. 14, 2004).

In this case, the Petitioners have gone far beyond any reasonable interpretation of an allowable

reply by raising innumerable new facts, claims and arguments in their Reply. If the hearing pro-

cedures established in Part 2 are to have any meaning whatsoever, the reply must be stricken.

The Commission has squarely ruled that a reply to an answer may not be used as a vehi-

cle to raise new arguments or claims not found in the original contention or be used to cure an

otherwise deficient contention. Louisiana Energy Services. L.P. (National Enrichment Facility),

CLI-04-25, 60 N.R.C. 223, 225 (2004) ("LES"); Louisiana Energy Services. L.P. (National En-

richment Facility), CLI-04-35, 60 N.R.C. 619, 623 (2004). In that case in rejecting four conten-

tions filed by the State of New Mexico Environment Department ("Environment Department")

and the New Mexico Attorney General ("Attorney General"), the licensing board "declined to

2 In fact, Petitioners withdraw contentions 5, 6, 8, 9, 10 and 1. See Petitioners' Reply at 55. Also, al-
though it is not on the list of withdrawn contentions, Petitioners also appear to be withdrawing conten-
tion 4 as well. See Petitioners' Reply at 38 n. 27.
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consider new 'purportedly material' information in support of the contentions that was first sub-

mitted as part of a reply pleading." LES, CLI-04-25, 60 N.R.C. at 224. On appeal of the board's

decision, the Commission agreed that "the reply briefs constituted a late attempt to reinvigorate

thinly supported contentions by presenting entirely new arguments in the reply briefs." Id. The

Commission went on to state that such a course of action was clearly impermissible under its

rules of practice:

[Ojur contention admissibility and timeliness requirements "demand a level of
discipline and preparedness on part of petitioners," who must examine the pub-
licly available material and set forth their claims and the support for their claims
at the outset. The Petitioners' reply brief should be "narrowly focused on the le-
gal or logical arguments presented in the applicant/licensee or NRC staff answer."
a point the Board itself emphasized in this proceeding. As we face an increasing
adjudicatory docket, the need for parties to adhere to our pleading standards and
for the Board to enforce those standards are paramount. There simply could be
"no end to NRC licensing proceedings if petitioners could disregard our timeli-
ness requirements" and add new bases or new issues that "simply did not occur to
[them] at the outset."

Id. at 224-25 (footnotes omitted) (emphasis added).

In CLI-04-35, the Commission rejected requests for reconsideration from the Attorney

General and the Environment Department and reaffirmed its holding in CLI-04-25. In its recon-

sideration decision, the Commission noted that the "contentions at issue contained conclusoiy

and unsupported allegations and thus no adequate basis." LES, CLI-04-35, 60 N.R.C. at 622

(emphasis added). The Commission cited, for example, the Attorney General's and the Envi-

ronment Department's contention concerning the storage of depleted uranium at the LES facility.

The Attorney General had claimed that "such onsite storage 'poses a distinct environmental risk

to New Mexico." Id. Similarly, the Environment Department had claimed that "onsite storage

'may pose a threat' to health and property and that the LES's proposed storage plan was insuffi-

ciently detailed." Id. The Commission went on describe the inadequacy of this contention by

the Attorney General and the Environment Department as follows:
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Neither petition alleged facts or expert opinion in support of these broad and con-
clusory allegations. LES's application outlines potential environmental, health,
and safety impacts of storing depleted uranium in uranium byproduct cylinders
(UBCs) on an open-air storage pad. But neither the Attorney General nor the En-
vironment Department addressed with any particularity or support how LES's
proposed plan for onsite storage of depleted uranium lacks sufficient information,
provides an inaccurate environmental impacts assessment, or otherwise falls
short.

Id.

The Commission then reiterated the reasons set forth in CLI-04-25 explaining why allow-

ing a reply to raise new arguments or claims not found in the original contention would eviscer-

ate its requirements for the pleading of contentions:

"Allowing contentions to be added, amended, or supplemented at any time would
defeat the purpose of the specific contention requirements" . . . "by permitting the
intervenor to initially file vague, unsupported, and generalized allegations and
simply recast, support, or cure them later." The Commission has made numerous
efforts over the years to avoid unnecessary delays and increase the efficiency of
NRC adjudication and our contention standards are a cornerstone of that effort.
We believe that the 60-day period provided under 10 C.F.R. § 2.309(b)(3) for fil-
ing hearing requests, petitions, and contentions is "more than ample time for a po-
tential requestor/intervenor to review the application, prepare a filing on standing,
and develop proposed contentions and references to materials in support of the
contentions." Under our contention rule, Intervenors are not being asked to prove
their case, or to provide an exhaustive list of possible bases, but simply to provide
sufficient alleged factual or legal bases to support the contention, and to do so at
the outset. We agree with the Licensing Board that on these four particular con-
tentions, the Attorney General and the Environment Department failed to do so.

Id. at 622-23 (footnotes omitted).

Finally, the Commission went on to strongly reaffirm its holding in CLI-04-25 that a re-

ply to an answer may not, under its rules of practice, be used as a vehicle to raise new arguments

or claims not found in the original contention or be used to cure an otherwise deficient conten-

tion:

What our rules do not allow is using reply briefs to provide, for the first time, the
necessary threshold support for contentions; such a practice would effectively by-
pass and eviscerate our rules governing timely filing, contention amendment, and
submission of late-filed contentions.

Id. at 623 (emphasis added).
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Thus, the Commission has squarely ruled that a reply to an answer may not be used to

cure an otherwise deficient contention. As made clear by the Commission, a contrary ruling

would eviscerate the rules of practice governing timely filing of properly pled contentions, con-

tention amendments, and submission of late-filed contentions. Under 10 C.F.R. § 2.309(f), a pe-

titioner must "set forth with particularity the contention sought to be raised." The rule goes on to

make clear that to do so a petitioner must "provide a concise statement of the alleged facts or ex-

pert opinions which support" the alleged contention and must further "provide sufficient infor-

mation to show that a genuine dispute exists. ..on a material issue of law or fact," which showing

must include "references to specific portions of the application .. . that the petitioner disputes

and the supporting reasons for each dispute ....." Id. To develop sufficient information to sup-

port a properly pled contention, "an intervention petitioner has an ironclad obligation," inter alia,

"to examine the publicly available documentary material pertaining to the facility in question

with sufficient care to enable [the petitioner] to uncover any information that could serve as the

foundation for a specific contention." Duke Power Co. (Catawba Nuclear Station, Units 1 and

2), ALAB-687, 16 N.R.C. 460, 468 (1982), vacated in part on other grounds, CLI-83-19, 17

N.R.C. 1041 (1983) (emphasis added).

Thus, contentions must be based on information available to petitioners at the time a peti-

tion is filed. 10 C.F.R. 2.309(f)(2). Here, the Notice of Opportunity for Hearing - quoted above

- clearly provided notice to the Petitioners of these well-established Commission pleading re-

quirements. Further, the rules clearly provide that "amended or new contentions filed after the

initial filing" may be done "only with leave of the presiding officer upon a showing that -

(i) The information upon which the amended or new contention is based
was not previously available;

(ii) The information upon which the amended or new contention is based
is materially different than information previously available; and

(iii) The amended or new contention has been submitted in a timely fash-
ion based on the availability of the subsequent information."
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Id. (emphasis added). As held by the Commission in LES, allowing a reply to introduce new or

amended contentions would clearly eviscerate these provisions of the rule for they would be-

come meaningless.

The Petitioners' Reply clearly runs afoul of the Commission's rules of practice and its

decisions in LES. Rather than responding to legal or logical arguments raised in NMC's or the

NRC Staff's answers, the Reply raises entirely new arguments and claims nowhere to be found

within the four corners of the original Petition which are based on a host of new documents and

other information, neither referenced in, nor supplied with, the original Petition. Permitting in-

troduction of these new claims, and asserted supporting information, at this late date would com-

pletely "bypass and eviscerate" the NRC's hearing rules. LES, CLI-04-35, 60 N.R.C. at 623.

For example, Contention 1 as pled in the Petition consisted of a single paragraph raising a

conclusory, unsupported claim that the Application does not adequately address reactor vessel

embrittlement and Pressurized Thermal Shock ("PTS'). This is directly analogous to the conclu-

sory, unsupported contentions discussed by the Commission in LES. LES, CLI-04-35, 60

N.R.C. at 622. As in LES - and directly contrary to the express requirements of the rule to in-

clude "references to specific portions of the application ... that the petitioner disputes and the

supporting reasons for each dispute," 10 C.F.R. § 2.309(f)(1)(vi) - Contention 1 failed to address

"with any particularity or support" any asserted deficiency with the Application. LES, CLI-04-

35, 60 N.R.C. at 622. No specific reference to the Application was made, nor was any specific

claimed deficiency with respect to the Application identified. Moreover, directly contrary to

their ironclad obligation to examine the publicly available documentary to identify any informa-

tion that could serve as the foundation for the contention, Catawba, ALAB-687, 16 N.R.C. at

468, the Petitioners' Contention made no reference to any documents. The only support pro-

vided was a single, oblique reference to a statement by an asserted expert stating a truism, that

"the longer Palisades operates, the more embrittled its RPV becomes." Petition at 4.
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In their Reply, Petitioners make no reference to or defense of the adequacy of Contention

1 as originally pled. Rather, they raise for the first time a host of claimed deficiencies and dis-

putes with the Application, none of which appear in the contention as originally pled, and refer-

ence and supply numerous documents nowhere found within the bounds of the original conten-

tion. S, es, Petitioners' Reply at 10-23. Such a course of action clearly exceeds the bounds

of an acceptable reply and must be rejected. LES, CLI-04-35, 60 N.R.C. at 622-23.

Petitioners' so-called "reply" regarding Contention 2 is equally fatally flawed. As in the

case of Contention 1, this contention consisted of a single conclusory paragraph lacking any sup-

port. Applicant answered this contention by observing that the accusations made by Petitioners

regarding excessive emissions from the Palisades facility were (i) outside the scope of the pro-

ceeding, and (ii) vague and unsupported by any factual basis. Rather than attempting to explain

why the contention was not outside of the scope or was factually supported, Petitioners simply

say in their Reply that of course "the amounts of toxic chemicals and radioactivity released into

the Lake Michigan ecosystem over time" will increase. Reply at 24. Furthermore, rather than

arguing why their original contention was sufficiently detailed and supported, the Petitioners' for

the first time provide almost five pages of "emissions from the Palisades Nuclear Power Plant"

(albeit, with absolutely no context as to the relevance of the numbers offered), Reply at 25-29,

and for the first time introduce us to four new asserted experts. Reply at 30-35. Clearly, Peti-

tioners' Reply is not "narrowly focused on the legal or logical arguments presented" in NMC's

and the NRC Staff's answers as required under the Commission's rules of practice, LES, CLI-

04-25, 60 N.R.C. at 223, 225 (see also CLI-04-35, 60 N.R.C. at 624), and must therefore be

stricken.

Likewise, the Petitioners' impermissibly seek to transform their other conclusory, unsup-

ported contentions into properly pled contentions. They now provide for the first time a declara-

tion to assertedly support their Contention 3, Reply at 37, which clearly exceeds the Commis-
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sion's directive for replies to be "narrowly focused on the legal or logical arguments presented"

in the answers of the applicant/licensee and the NRC Staff. LES, CLI-04-25, 60 N.R.C. at 223,

225. Likewise, for example, the Petitioners' Reply makes no defense of their environmental jus-

tice contention as originally pled, but seeks belatedly to raise for the first time specific claims

challenging the adequacy of the discussion of historic and archeological resources in the Appli-

cation. Reply at 47. Again such a reply is not "narrowly focused on the legal or logical argu-

ments presented" in NMC's and the NRC Staff's answers as required under the Commission's

rules of practice (see LES, CLI-04-25, 60 N.R.C. at 223, 225) and must be stricken.

Petitioners' Reply is over five times as long as their original petition to intervene. Such a

dramatic increase in the length of the reply might be understandable if the Applicant or NRC

Staff had raised a variety of novel or complicated arguments regarding the admissibility of the

proposed contentions. However, the arguments raised against the Petitioners' contentions were

straightforward: (1) the contentions were not within the scope of the proceeding, (2) the conten-

tions impermissibly challenged NRC rules, and (3) the contentions were not specific nor sup-

ported by a basis demonstrating a genuine, material dispute. Rather than addressing these argu-

ments in their Reply, Petitioners have attempted to introduce entirely new information and raise

entirely new arguments, hoping that the sheer volume of their response will somehow convince

the Board that their issues deserve to be "decide[d]... on their merits, not ... avoid[ed] ... on

technicalities." Reply at 53. Mere "technicalities" are not, however, the issue, as made clear by

the Commission's decisions in LES. Rather, Petitioners' Reply completely ignores the Commis-

sion's well-established rules of practice put in place to ensure judicious, efficient administration

of the Commission licensing proceedings. The Petitioners' disregard of the Commission's rules

of practice mandates the Board's striking of their Reply.
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In accordance with 10 C.F.R. § 2.323(b), counsel for NMC has contacted and discussed

this motion with Petitioners' counsel and counsel for the NRC Staff, but has not been successful

in resolving this motion.

CONCLUSION

For the reasons stated above, the Board should strike Petitioners' Reply.

Respectfully Submitted,

David R. Lewis
Paul A. Gaukler
PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, N.W.
Washington, DC 20037-1128
Tel. (202) 663-8474

Counsel for Nuclear Management Company

Dated: September 26, 2005
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