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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BeforethePre~LicenseApplicationPresidingOfficer Board

In theMatterof ) DocketNo. PAPO-00
)

U.S. DEPARTMENT OFENERGY ) ASLBPNo. O4~-829-O1-PAPO
)

(High Level WasteRepository: ) DEN-Ol
Pre-ApplicationMatters) )

AGREEDMOTION OF THE U.S.DEPARTMENTOFENERGY
TO CONTINUE THE SEPTEMBER29 CASEMANAGEMENT CONFERENCE

TheU. S. Departmentof Energy(“DOE”) herebymovesfor acontinuanceuntil October

13, 2005or later,of theSeptember29 casemanagementconference,andin supportthereofstates

asfollows:

1. On September9, this Board issueda Memorandumand Orderschedulinga case

managementconferencefor September29 to discussissuesand proceduresrelatingto various

kinds of documentscontain.ingSensitiveInformation in the YuccaMountainproceeding. In a

subsequentMemorandumand Orderdated September19 (the “Sensitive Information Order”),

the Board set forth 23 separatelynumberedquestions,most with subparts,suchthat the total

numberof questionsis approximately70, plus at leastone instruction to DOE to produce

documents. The Sensitive Information Order further instructedDOE, the NRC Staff and the

State of Nevada(collectively, the “Participants”) to consult with respectto answersto these

questions.



2. DOE and the other Participants, and representativesof the United StatesNaval

Nuclear Propulsion Program (“NNPP”), have beenworking to addressthe Board’s questionsand

have conferred with each other on severaloccasionssince September 19 in an effort to develop

commonanswersto asmanyof them aspossible,and to narrow and focusdifferenceswhere

agreementamongthem maynot be possible. This task is a substantialone, given the number

and complexity of the questions,and is not yet complete. DOE is currently attemptingto

compile consolidatedanswersto the Board’s questions,which requirescoordinationamong

severalbrancheswithin DOE, including various Security offices, headquartersand NNPP

personnel. Only after that effort is completecan coordination be achieved,as the Board

requested,with theNRC StaffandNevada.

3. In addition, certain technical questions relative to issuesraised by the Sensitive

Information Order have arisen, and the Participantsare consideringrequesting,by separate

communication,thatthe Board permitthemto consultwith the Board’stechnicalconsultanton

securityinformation issuesprior to the casemanagementconference. The continuanceof the

casemanagementconferencebeing requestedherewould permit suchcommunication,if it were

acceptableto theBoard,to occur,with thepossibility of narrowingorclarifying certaintechnical

issues.

4. On the afternoonof September22, the Board issuedanotherMemorandumand

Order, grantingthe Stateof Nevada’smotion to compelDOE to producecertain drafts of the

intendedLicenseApplicationfor YuccaMountain (the “LA Order”). The LA Order, 53 pages

long, raises,in DOE’s view, complex and importantissuesfor the future courseof the Yucca

Mountainproceeding.DOE, aftercarefulreview, is preparingan appealof theLA Orderto the
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Commission. DOE’s papers, including its brief, are due to be filed with the Commission on

Monday, October 3. 10 CFR § 2.1015(b).

5, The combination of thesetwo substantial, overlapping obligations has produced a

significant hardship for DOE’s attorneys in attempting to comply with both of them

simultaneously. The ten-day appealperiod includestwo weekends,leaving only six normal

work daysto work on the appealpapers. Preparationof the appealon this short time frame

furthercomplicatespreparationfor thecasemanagementconference.Despitethewillingnessand

intentionof counselto subordinatepersonalplansfor the needsof work,’ thereis a significant

questionwhether,under this schedule,the work can be adequatelydone in the time presently

allotted.

6. DOE has requestedthe viewsof the other Participants. Neither the NRC Staff nor

theStateof Nevadahasany objectionto the relief requested.Nevadastatesthat its counselare

availableon October6, and any time beginningOctober12. DOE counsel,DOE Securityand

NNPPpersonnelareavailableat any time beginningOctober13.

7. DOE respectfullysubmitsthatno prejudicewill occur to anyparticipantfrom the

requestedcontinuanceof theSeptember29 casemanagementconference.

WHEREFORE, for the reasonsstatedabove, DOE respectfully moves the Board to

reschedulethe casemanagementconferencecurrently scheduledfor September29 until a date

convenientfor theBoardanyday on or after October13.

Oneof DOE’s counselhasalreadycanceledplansto attendthe out-of-town wedding
this weekendofachild of acolleagueandfriend of over30 years’ standing.
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DonaldP. Irwin
Michael R. Shebelskie
Kelly L. Faglioni
HUNTON & WILLIAMS LLP
RiverfrontPlaza,EastTower
951 EastByrd Street
Richmond,Virginia 23219-4074
Telephone:(804)788-8200
Facsimile: (804)788-8218
Email: dirwin @hunton.com

Of Counsel:

MarthaS. Crosland
U.S. DEPARTMENTOF ENERGY
Office of GeneralCounsel
DepartmentofEnergy
1000 IndependenceAvenue,S.W.
Washington,D.C. 20585

Dated: September27, 2005
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Respectfully submitted,

U.S. DEPARTMENT OF ~4ERGY
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