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1. Introducton

. The Nuclear Regulatory Commission (NRC) approved and opted for a
course of inaction regarding Exelon’s Indirect License transfers of AmerGen
plants as submitted to the U.S. Nuclear Regulatory Commission Document
Control Desk on March 3, 2005. The approval is based on an undocumented
“threshold review of the facts and circumstances set forth” in Exelon's letter of
March 3, 2005. The “letter, dated July 6, 2005, documents the conclusion of
NRC activities related tothe indirect license transfer requests for the subject
plants”.

However, based on the Application for Approval of Indirect License
Transfers and AmerGen’s Response contained in their May 24, 2005 NRC
request for “Additional Information for License Transfer Applications,” the
current Indirect License Transfer is fatally flawed and requires a thorough and
transparent hearing to address numerous outstanding issues associated with safe
operation of Three Mile Island Unit-1 (TMI-1).

The five core issues and sub issues identified in AmerGen's Application of
March 3, 2005, are deficient on their face value. Serious questions remain
outstanding relating to: 1) The potential for adverse impact on the Three Mile
Island Nuclear Generating Station; 2) Further erosion of managerial or technical
qualifications; 3) Impairment of AmerGen’s financial qualifications as the owner
and operator of TMI-1; and, 4) Possible influence exerted by a foreign ownership,
control or domination of Three Mile Island.

Presently, the proposed Indirect Licensee Transfer will result in undue risk
to public health and safety, could be inimical to common defense and security,
and is inconsistent with the Atomic Energy Act, and Nuclear Regulatory

Commission regulations.



Under the 10 CFR NRC, Section 50: 80 § 2.309 Hearing Requests,
petitions to intervene, requirements for standing, and contentions (1), I am
formally requesting a public hearing in regard to the proposed Indirect License
Transfer of Three Mile Island-1. (2)

1 Subpart C--Rules of General Applicability: Hearing Requests, Petitions to
Intervene, Availability of Documents, Selection of Specific Hearing Procedures,
Presiding Officer Powers, and General Hearing Management for NRC
Adjudicatory Hearings:

(@ General requirements: Any person whose interest may be affected by a
proceeding and who desires to participate as a party must file a written request
for hearing or petition for leave to intervene and a specification of the

contentions which the person seeks to have litigated in the hearing. Except as
provided in paragraph (e) of this section, the Commission, presiding officer or the
Atomic Safety and Licensing Board designated to rule on the request for hearing
and/or petition for leave to intervene will grant the request/petition if it
determines that the requestor/pctitioner has standing under the provisions of
paragraph (d) of this section and has proposed at least one admissible contention
that meets the requirements of paragraph (f) of this section. In ruling on the
request for hearing/petition to intervene submitted by petitioners secking to
intervene in the proceeding on the HLW repository, the Commission, the
presiding officer or the Atomic Safety and Licensing Board shall also consider any
failure of the petitioner to participate as a potential party in the pre-license
application phase under subpart J of this part in addition to the factors in
paragraph (d) of this section. If a request for hearing or petition to intervene is
filed in response to any notice of hearing or opportunity for hearing, the
applicant/licensee shall be deemed to be a party.

2 There are two other AmerGen plants involved the Indirect License
transfer.

Clinton is a 930 megawatt (MWe) boiling water reactor (BWR) designed
by General Electric. The plant came on line in April, 1987 and cost Illinois Power
(and the Soyland Power Coop) $4.25 billion to build. It was sold to AmerGen for
$20 million in 1999.

Oyster Creek is a 619 MWe BWR designed by General Electric that came
on line in December 1969. The plant is also owned and operated by AmerGen.
Oyster Creek was purchased by AmerGen on September 19, 1999 for $10 million
or $16 per megawatt of generating capacity.



Three Mile Island Unit-1 is a 819 pressurized water reactor (PWR)
supplied by Babcock and Wilcox. The plant came on line in September 1974 at a
cost of $400 million. TMI was sold for one-fifth of book value, i.c., $99/$512
million, in 1999 to AmerGen. The sale of TMI-1 was the first sale of a commercial
nuclear power plant, and since 50% of AmerGen was held by a foreign
corporation, the NRC stipulated several provisions to protect national security
(Refer to NRC Order Approving Transfer for Three Mile Island 1, Nuclear Station,
Unit 1, from GPU Nuclear et al, to AmerGen Energy Cooperation, LLC and
Approving Conforming Amendment (TAC No. MA33070), April 12, 1999).

However, these safeguards predate 9/11 terrorist attacks and do not
address the challenges created by the shutdown of airports around Three Mile
Island. On October 17, 2001, due to an “credible threat” against Threc Mile
Island, the Harrisburg and Lancaster airports were closed for four hours, air
travel was restricted in a 20-milc radius, a fighter jets were scrambled around
TMI. (3) And in November 2002, the NRC released a two-paragraph e-mail from
Joseph Furia, a commission inspector, who concluded that that the NRC should
have been better prepared to respond to the Oct. 11, 2001, non-credible threat
made against TMI.

3 Through the Freedom of Information Act, the York Daily Record
(December 21, 2003) found a “twofold” challenge when a threat against Three
Mile Island caused the Harrisburg and Lancaster airports to close for four hours:
Air trave] was restricted in a 20-mile radius and fighter jets were scrambled
around TMI.

Officials struggled with who to call first, next and last. Officials
struggled with notifying state and local officials. And officials
struggled with when and whether to notify the public...One NRC
official had difficulty reaching senior management at TMI...No
one contacted enforcement officials in York County about the
threat...[PEMA] officials had to push plant officials to staff their
emergency operations facility.



On September 5, 2002, Exelon announced that it was putting its share
(50%) of AmerGen up for sale. British Energy’s (BE) share is also up for sale.
British Energy of Edinburgh, Scotland owned the plant in a joint venture called
AmerGen. Exelon and British Energy each owned half of AmerGen which
consists of the Clinton Power Station in central Illinois, Three Mile Island Unit 1
near Harrisburg, Pa., and the Oyster Creek Generating Station on the New Jersey

shore.

AmerGen was formed in 1997 as a joint venture between PECO Energy
Company and British Energy. PECO merged with Unicom of Chicago in 2000 to
form Exclon.

BE was the first foreign company to buy a stake in an American nuclear
power plant. The Company survived a controversial restructuring financed by the
British government. Company losses of $800 million in 2001 led the government

to order the sale of BE's American assets.

British Energy sold its stake in AmerGen to Exelon Generation on
December 22, 2003. BE received about $277 million prior to various
adjustments, i.e., BE paid a break fce of $8.29 million to FPL Group following the
termination of the original sale agreement between BE and FPL. Exelon exercised
its right of first refusal and matched FPL's offer to become the sole owner of the
AmerGen plants.

TMI-1’s present book value is estimated to be between $600 and $650
million while its property assessed value is $18.5 million.

Clearly, the history and terms of the sale, resale, and proposed Indirect
License Transfer are complex and have involved General Public Utilities (GPU)
(now FirstEnergy) Florida Power Light Group, and British Energy, a forcign held
corporate organization forced to reorganize.



Mr. Epstein’s request for a federal register notice and public hearings are
nothing less than was afforded reactor communities in South Texas and
Connecticut. Moreover, since the hearing scheduled in New Jersey has been
pushed back to December 2005 and PUC evidentiary hearings in Pennsylvania
have been delayed by a month, the immediate publication of a federal register
notice will not affect or delay the proposed merger between Exelon and PSEG.

The Nuclear Regulatory Commission’s recent decision relating to the
Indirect License Transfers and internal realignment of Millstone 1, 2 & 3 clearly
demonstrate that the agency is applying a sliding and fluid threshold regarding
federal noticing and pubic hearings for Direct and Indirect License Transfers. (4)

The Millstone Nuclear Plant was purchased by Richmond, Virginia-based
Dominion Resources, Incorporated from Northeast Utilities and Connecticut
Power and Light on August 7, 2000. In March 2001, the sale was consummated
for $1.3 billion or $655 per megawatt of generating capacity. The license transfer

involved two American-based companies.

The Indirect License Transfer involved Dominion Nuclear Conneet Inc.
(DNC), an indirect subsidiary of Dominion Resources (DRI), and the ultimate
partner to DNC. The proposed changes are the result of a proposed corporate
realignment and bear similar trademarks to the proposed Indirect AmerGen and

Exelon internal license transfers.

4 The Application was submitted on October 8, 2003. The NRC published a
“Notice of Consideration of Approval of Application Regarding Proposed
Corporate Restructuring Opportunity for a Hearing,” the U.S. Nuclear Regulatory
Commission (the Commission or the NRC is considering the issuance of an order
under 10 CFR 50.80, and the NRC offered a request for public hearing by
December 2, 2003). (Federal Register: November 12, 2003 (Volume 68, Number
218), Pp. 64131-64132.)



As recently as July 25, 2005, the NRC publicized a federal notice of the
“transfer of ownership of approximately 81 percent of the stock of Texas Genco’s
indirect parent company, ‘I'exas Genco Holdings Inc. (TGN), from CenterPoint
Energy, Inc. (CenterPoint Energy) to GC Power Acquisitions of LLC (GC Power).
At the South Texas Project 1 & 2, Texas Genco is the indirect subsidiary of

CenterPoint Energy.” (5)

South Texas 1 and 2 are 1,250 MWe power water reactors that came on
line in August 1988 and June 1989. Their initial ownership and operations were
split between Houston Lighting & Power Co. {30.8%), City Public Service Board
of San Antonio (28%), Central Power and Light Co. (25.2%) and the City of
Austin, Texas (16%). Unlike the numerous states, countries, and regulatory
boards involved with approving the sales and transfers of Three Mile Island-1 the
South Texas plant remains owned and operated by Texas entities, yet subject to a

federal register posting:

The transaction would result in the indirect transfer of control of Texas
Genco’s 30.8 percent undivided ownership in STP, Units 1 and 2, Texas
Genco a corresponding 30.8 percent interest in STP Nuclear Operating
Company (STPNOC), a not-for-profit Texas cooperation, which is the
licensed operator of STP, Units 1 and 2. (6)

In fact, the NRC began a parent trial of public announcements dating back to
2003. (7)

5 The June 28, 2005 application requests the consent of the NRC to the
proposed indirect transfer and corporate restructuring of control of the STP,
Units 1 and 2, licenses to the extent held by Texas Genco and is a corporale
restructuring plan.

6 Federal Register: November 17, 2004 (Volume 69, Number 221), pop.
(67368).

7 Federal Register: November 15, 2003 (Volume 68, Number 214), pp.
(62641-62642).
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The Indirect License Transfer request of AmerGen’s nuclear generating
stations warrant the same level of scrutiny as those required at South Texas and
Millstone. Moreover, a sense of fair play, regulatory consistency, and fiduciary
accountability necessitate that the NRC publish a federal register notice giving
the public an opportunity to comment on the proposed AmerGen Indirect

License Transfer at Three Mile Island-1.

Furthermore, the Administrative Licensing Judge in the present
proceeding before the PA PUC (Docket No: A-110550F0160) excluded nuclear
generation, decommissioning, waste isolation, and security and safety issued
from the Joint Applicants (PECO Energy and PSEG) request for approval to

reorganize TMI-1 and acquire Peach Bottom 1, 2 & 3.

If the NRC opts not to act and publish a notice of a public hearing in the
federal register, the residents in the Three Mile Island area will have been
deprived of due process and denied an opportunity to comment on the largest

cnergy merger in the nation’s history.
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IT. Timing
The “letter, dated July 6, 2005, documents the conclusion of NRC related
to the indirect license transfer requests for the subject plants” arrived at Mr.
Epstein’s residence as part of NRC’s Three Mile Island service list. There were no
appendices, exhibits or supporting documents to defend or explain this oblique

decision.

Mr. Epstein’s request is timely based on Subpart C--Rules of General
Applicability: Hearing Requests, Petitions to Intervene, Availability of
Documents, Seleclion of Specific Hearing Procedures, Presiding Officer Powers,

and General Hearing Management for NRC Adjudicatory Hearings:

(b) Timing. Unless otherwise provided by the Commission, the request and/or
petition and the list of contentions must be filed as follows:

(i) Sixty (60) days after publication of notice on the NRC Web site at
http://www.nre.gov/public-involve/major-actions.html, or

(ii) Sixty (60) days after the requestor receives actual notice of a pending
application, but not more than sixty (60) days after agency action on the
application.

Although the NRC Letter authored by Mr. George Dick, was dated on July
6, 2005 and documented “the conclusion of NRC related to the indirect license
transfer requests for the subject plants,” Mr. Epstein did not receive the letter
until July 20, 2005. Epstein’s request is consistent with the deadlines established

in § 2.306 Computation of time:

The period allotted for the recipient's response commences upon
confirmation of receipt under § 2.305(e)(3) or (4), except that if a
document is served in person, by courier, electronic transmission, or
facsimile, and is received by a party after 5 p.m., in the recipient’s time
zone on the date of transmission, the recipient's response date is extended
by one (1) business day.

Mr. Epstein’s requests are timely.
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II1. History of Proceeding

On December 22, 2004 Peco Energy Company (“PECO” or “PECO
Encrgy”) and Public Service Electric and Gas (“PSE&G”) announced a proposed

merger.

On February 4, 2005 PECO Energy served Mr. Epstein with a hard copy of
the Joint Application of PECO and PSE&G for Approval of the Merger of PSE&G
with the Pennsylvania Public Utility Commission ("PUC" or "Commission™). The
filing was dclivered by Federal Express and included Supporting Testimony and
Supporting Exhibits.

On February 4, 2005 Exclon Corporation (“Exclon”) and Public Service
Enterprise Group Incorporated (“PSEG”), (the “Applicants”) filed an Application
for Authorization of Disposition of Jurisdictional Assets Under Section 203
I'ederal Power Act (“I'PA”™) which was supplemented on February 9, 2005
(“Application”), and included a request to “virtually divest” nuclear generating

assets, including AmerGen assets.

In March 10, 2005 Edward J. Cullen, Esquire, Vice President & Deputy
General Counsel, Corporate & Commercial, Exelon Business Services Company
provided Mr., Epstein with Proprietary and Nonproprietary Copies of the Direct
License Transfers relating to Hope Creek, Salem 1 & 2, and Peach Bottom 1,2& 3
as well as the Indirect License Transfer Applications for Clinton, Oyster Creek,
and Three Mile Island-1.

On March 11, 2005 a Confidentiality Agreement was executed between
Edward J. Cullen, Vice President & Deputy General Counsel, Corporate &

Commercial, Exelon Business Services Company and Eric Joseph Epstein.
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On May 9, 2005 Exelon Corporation (“Exelon”) and Public Service
Enterprise Group Incorporated (“PSEG”), (together, “Applicants”) filed Answer
and Supplement (“May 9 Supplement”) to their February 4, 2005 Application for
Authorization of Disposition of Jurisdictional Assets Under Section 203 Federal
Power Act (“FPA”), supplemented on February 9, 2005 (“Application”),
requesting to expand the amount of “virtually divested” nuclear assets including
AmerGen facilitics.

On May 16, 2005 Mr. Epstein contacted Mr. George F. Dick, U.S. Nuclear
Regulatory Commission, Project Manger, Section 2, Project Directorate I1I
Division of\ Licensing Project Management Office of Nuclear Reactor Regulation
Washington, D.C., who agreed to provide copies of Exelon's Responses after
specaking with the Company. (A prospective applicant may confer with the staff
prior to filing the application (10 CFR ) (§ 2.101) (a) |

PJM Market Monitoring Unit’s (“PJM-MMU”) report on the competitive
impacts of the Transaction entitled Exelon/PSEG Merger Analysis was issued on
May 24, 2005 (“May 24 Report”). The Report was a response to the request of the
New Jersey Board of Public Utilities (NJBPU). PJM-MMU criticized the virtual
divestiture of nuclear assets for failing to identify which units would be divested
or sold to third unaffiliated third parties under three- and fifteen-year contracts;
and retirements that will reduce megawatt-for-megawatt the amount of capacity
that is divested.

June 14, 2005 Thomas O'Neill, Esquire, Vice President & Associate
General Counsel, Exelon Business Services Company, responded to Mr. Epstein’s
request for a copy of the answers to Exelon provided to the NRC on May 24,
2005. The NRC submitted a list of follow-up questions requested by the NRC
relating to the Indirect License Transfers. Mr. O'Neill provided a proprietary

version to Mr. Epstein with confidential financial information.
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On June 30, 2005 FERC approved the Joint Applicant’s merger proposal
without obtaining specified information relating to the “virtual divestiture” of

AmerGen assets, material issues of fact, or discovery.

The “virtual divestiture” will transfer control of the output of 2,600 MWe
of nuclear capacity from the merged firm to unidentified purchasers. The
FERC'’s Order requires the companies to make a “compliance filing” at the end of
the divestiture process, and does not require consultation or overview from the

Nuclear Regulatory Commission.

“Virtual divestiture” of nuclear power stations is a novel, controversial
and untested concept, and the NRC has failed to study or evaluate the impact on

AmerGen nuclear stations located in Pennsylvania and Ncw Jersey.

The NRC Letter was signed by Mr. George Dick, dated on July 6, 2005,
and and documented “the conclusion of NRC related to the indirect license
transfer requests for the subject plants,” Mr. Epstein did not receive the letter
until July 20, 2005. There were no appendix, exhibits or supporting

documents to defend or explain this obligue decision. (8)

On July 18, 2005 Mr. Epstein wrote Lo Mr. Dick and requested that his
name and address be added to the mailing list on all correspondence and filings
relating to the license transfers associated with the Exelon/PSEG merger at Peach
Bottom, Units 1, 2 and 3; Salem, Units 1 and 2; and Hope Creek, as well as the
Indirect License Transfers of AmerGen Units including the Three Mile Island
Nuclear Generating Station, Unit 1.

8 In fact, AmerGen's earlier request for an Indirect Transfer of NRC
Materials License dated August 25, 2000 (Transfer of the Control of TMI Unit 1
Materials License Nos. 37-17257-02 and 37-30199-01) provided cursory data, and
was based on a corporate structure in which British Energy owned 50% of
AmerGen, LLC (Letter from Mark E. Warner, Vice President TMI-1 to U.S. NRC,
Region, Nuclear Materials safety branch, “Request for Indirect Transfer of NRC
Materials License”).
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And on July 25, 2005 Mr. Epstein notified Mr. Dick: “I plan to challenge
the Indirect License Transfer of TMI-1 through the Letter. Could you please
clarify the timing sequence under § 2.309 Hearing requests, petitions to
intervene, requirements for standing, and contentions. I am unclear as

to the timing restrictions associated with a hearing request in this matter.”

The NRC approved a course of inaction regarding Exelon’s Indirect
License Transfers of AmerGen plants as submitted to the U.S. Nuclear Regulatory
Cominission Document Control Desk on March 3, 2005. The approval is based
on an undocumented “threshold review of the facts and circumstances set forth”
in Lixelon's letter of March 3, 2005. The “letter, dated July 6, 2005, documents
the conclusion of NRC activities related to the indirect license transfer requests

for the subject plants”.

However, based on the on the Application for Approval of Indirect License
Transfers, and AmerGen’s Response contained in their May 24, 2005
correspondence to the NRC requesting “Additional Information for License
Transfer Applications,” the current Indirect License Transfer is fatally flawed and
requires a thorough and transparent hearing to address numerous outstanding

issues associated with safe operation of Three Mile island Unit-1. (TMI-1)

‘The five core issues and sub issues identified in AmerGen's Application of
March 3, 2005 are deficienl on their face value. Serious questions remain
outstanding relating to: 1) The potential for adverse impact on the Three Mile
Island Nuclear Generating Station; 2) lfurther erosion of managerial or technical
qualifications; 3) Impairment of AmerGen’s financial qualifications as the owner
and operator of TMI-1; and, 4) Possible influence exerted by a foreign ownership,

control or domination of Three Mile Island.

Presently, the proposed Indirect Licensee Transfer will result in undue risk
to public health and safety, and could be inimical to common defense and
security, and is inconsistent with the Atomic Energy Act, Nuclear Regulatory
Commission regulations.
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IV. Standing

Eric Joseph Epstein (“The Petitioner,” “Mr. Epstein” or “Epstein”) is a
resident of Lower Paxton Township, Pennsylvania and lives and operates a

business in “close proximity,” i.e., 12 wiles northeast of Three Mile Island.

Mr. Epstein is the Chairman of Three Mile Island Alert, Inc., a safe-energy
organization based in Harrisburg, Pennsylvania and founded in 1977. TMIA
monitors Peach Botiom, Susquehanna, and Three Mile Island nuclear generating

stations.

Epstein is also the Coordinator of the EFMR Monitoring group, a
nonpartisan community based organization established in 1992. EFMR monitors
radiation levels at Peach Bottom and Three Mile Island nuclear generating
stations, invests in community development, and sponsors remote robotics

research.

Eric Jéseph Epstein was an active Participant and a Signatory to the Joint
Petition for Settlement (1): Application of PECO Energy Company, Pursuant to
Chapters 11, 19, 21, 22, & 28 of the Public Utility Code, for Approval of A Plan of
Corporate Restructuring, Including the Creation of A Holding Company and The
Merger of the Newly Formed Holding Company and Unicom Corporation: Docket
No: A-110550F0147.

Mr. Epstein actively participated in Settlement Negotiations related to the
Unicom Merger, and helped to facilitate the resolution of the following issues:
Nuclear Decommissioning; Planned Operating Life of PECQ’s Nuclear
Generating Stations; Spent Fuel Isolation; “Low-Level” Radioactive Waste
Isolation; Rate Payer Equity; and, Community Investment in South Central

Pennsylvania.
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Eric Joseph Epstein and PECO Energy enlered into an Agreement known
as Appendix B: Nuclear Decommissioning and Waste Monitoring Agreement
BEIFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION Application of
PECO Energy Company, Pursuant to Chapters 11, 19, 21, 22, & 28 of the Public
Utility Code, for Approval of A Plan of Corporate Restructuring, Including the
Creation of A Holding Company and The Merger of the Newly Formed Holding
Company and Unicom Corporation Application Docket No. A-110550F0147.

In 2004, Mr. Eipstein was a principal negotiator along with the Office of
Consumer Advocate, the Office of Trial Staff, and PIEUG, in PECO Energy
Company's Supplement No. 44 request to its Nuclear Decommissioning Tariff for

Limerick 1 & 2, Peach Bottom 1, 2 & 3; Hope Creek and Salem 1 & 2.

Mr. Epstein has over twenty years of experience in publishing, researching
and actively intervening before the Pennsylvania Public Utility Commission and
the Nuclear Regulatory Commission on nuclear decommissioning, nuclear waste
isolation, nuclear economics, nuclear safety, universal service, and community

investment.
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V. Precedent

Normally, seclion, § 2.328 Hearings 1o be public, “Except as may be
requested under section 181 of the Act, all hearings will be public unless
otherwise ordered by the Commission,” would apply Direct or Indirect or License
Transfers. However, the NRC opted not to publish a federal register notice or

afford the local community an opportunity to comment.

Mr. Epstein’s request is consistent with the Nuclear Regulatory
Commission’s recent decision relating to the “Indirect License Transfers and
internal realignment from Dominion Nuclear Connecticut, Inc. (DNC), an
indirect subsidiary of Dominion Resources (DRI), the ultimate partner of DNC.
The proposed changes would result from a corporate realignment... .” The
Application was submitted on October 8, 2003. The NRC published a “Notice of
Consideration of Approval of Application Regarding Proposed Corporate
Restructuring Opportunity for 2 Hearing,” the U.S. Nuclear Regulatory
Commission (the Commission or the NRC) is considering the issuance of an
order under 10 CFR 50.80, and the NRC offered a request for public hearing by
December 2, 2003. (See discussion I. Introduction pp. 2-3)

As noted earlier, this request for a public hearing on the Indirect License
Transfer of Three Mile Island 1is consistent with the Nuclear Regulatory
Commission’s recent decision rclating to an Indirect License Transfer of the STP
Nuclear Operating Company, et al. South Texas Project, Units 1 and 2; “Notice of
Consideration of Approval of Application Regarding Proposed Corporate
Restructuring and Opportunity for a Hearing. The U.S. Nuclear Regulatory
Commission (NRC or the Commission) is considering issuance of an order under
Section 50.80 of Title 10 of the Code of Federal Regulations (10 CFR)
approving the indirect transfer of Facility Operating License Nos. NPF-76 and
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NPF-80 for South Texas Project (STP), Units 1 and 2, respectively, to the extent
held by Texas Genco, LP (Texas Genco).” (See discussion 1. Introduction pp.
2-3)

Mr. Epstein is simply seeking the same opportunity for the people who
live, work and parent in the TMI-community that citizens n South Texas and

Connecticut were afforded during indirect license transfers.

In the past, the NRC has scolded Exelon for abusing its authority and

making premature and unilateral interpretations of corporate standing.

If this were simply a perfunctory matter, the Joint Applicants would have
bypassed the application process and avoided spending the time, money, and
resources associated with the filing process. Nor would the NRC have requested

additional information relating to the Application. (9)

Tt is black letter law, and a cornerstone of American jurisprudence, that all
Americans be treated equally under the law. The NRC should not be in the
business of creating two classes of public: one entitled to a transparent and open
process, while the other community is deprived of due process and public

comment.

In short, the NRC’s determination violates the the spirit and intent of the
Civil Rights Act of 1964 by arbitrarily segregating communities and providing
preferential treatment based on whimsical and capricious standards of law.

9 Letter dated January 15, 2003, from Stuart A. Richard, Director, Projects
Directorate 1, Division of Licensing Project Management, Office of Nuclear
Reactor Regulation, to Mr. John Skolds, Chairman and CEQ, AmerGen energy
Company, LLC, February 26, 2003.
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V1. Contentions

The Proposed Indirect License Transfer merits a federal register posting and
public hearings as required by 10 CFR 50.80. The Application is fatally flawed,
and current corporate organizatcign is unable to demonstrate that:

..{\

(1) AmerGen will %ontinue to possess the technical and financial
qualifications to own and operate these facilities ;

(2) AmerGen will, as a result of the merger, become owned,
controlled, or dominated by a foreign corporation or government;
and,

(3) The proposed Indirect Licensc Transfer raiscs significant safety
and regulatory issues . (10)

10  Three Mile Island-1 was the first and only reactor license transferred to a
corporation with substantial foreign ownership. At the time of the transfer, the
NRC acknowledged that, “The Commission has limited expericnce with license
transfers applications that involve the issues of ownership, domination, or
control.”

NRC Order Approving Transfer for Three Mile Island 1, Nuclear Station,
Unit 1, from GPU Nuclear ct al, to AmerGen Energy Cooperation, LLC and
Approving Conforming Amcendment (TAC No. MA3307), April 12, 1999.
p- 13.

There is no evidence that suggests that the Commission has gained
additional experience related to this complex issue although the risks and
variables have greatly increased since 1999. Moreover, the possibility for multiple
avenues of foreign penetration, i.e., auction contractor and divestiture, suggest
that a in-depth inquiry is necessary to examine the implications of the License
Transfer.
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Contention 1:

As a result of the merger, AmerGen may become owned,
controlled or dominated by foreign interests; and, the
management committee of AmerGen may change as a resuit
of the "virtual divestiture” and “virtual ownership” of pertions

of Three Mile Island.

As previously discussed on pp. 8-10, the merger between PSEG and
Exelon is contingent upon the concept of “virtual divestiture” (11) which confers
“virtual ownership" on the purchaser(s) of AmerGen's’ energy assets. In order to
provide 2,600 MWe of nuclear mitigation, Exelon and AmerGen will have to
“virtually divest” 25 megawatt chunks of nuclear units; and in some instances,
the entire output from a Pennsylvania or New Jersey nuclear generating station
including Three Mile Island-1 and Oyster Creek.

Exelon and PSEG have repeatedly asserted in their Applications,
Testimony, and “structural market concentration analysis” at the Federal
Regulatory Commission and Pennsylvania Public Utility Commission, that
“virtual divestiture” is on an “equal basis with actual divestiture,” and this
transfer of ownership of assets will “eliminate potential market power”

issues. (12)

Exelon and AmerGen have refused to identify with specificity the actual
units to be divested, the location of divested units, and who or what will purchase
these nuclear assets. The companies’ “identification of a pool of generation
available for divestiture rather than specific generating plants... addresses the
concern that Exelon might divest its least efficient units,” FERC said.

1 Dominion, FirstEnergy, and PPL own and operate nuclear generating
stations and are protesting the merger and the concept of “virtual divestiture” at
the FERC.

12 Nucleonics Week, (Volume 46; Issue 27), 7 July, 200s5.
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There is a distinct possibility that portions of Three Mile Island and Oyster
Creek's generating assets will be sold to a single entity or multiple organizations
dominated by foreign interests. Since the “virtual owners” have not been
identified, it is not possible to evaluate the character or competence of any of the

potential owners of Three Mile Island or Oyster Creek.

Evaluation of the levels of “virtual ownership” proposed by the companies
is a complex task, yet the NRC made no effort to determine the impact “virtually
divesting” Three Mile Island or Oyster Creek would have on foreign ownership
and operation. There are no provisions in the Indirect License Transfers to
prevent control or domination by foreign interests during the “virtual
divestiture,” or the management committee of AmerGen change as a result of the

sales.

However, US citizenship does not in and of itself confer the requisite
financial, technical, and moral qualification to safely operate a nuclear generating

station.

When TMTI'’s license was initially transferred from General Public Utilities
(GPU) to AmcrGen the NRC was “secking public comment on A Standard Review
Plan (SRP) on Foreign Ownership, Control, or Domination.” The SRP did not

contcmplate or discuss “virtual divestiture.”

There is no mention of this concept of “virtual divestiture” or “virtual
ownership” contained in the statutory bars of the Atomic Act of 1954, sections
103 and 104, which stipulate that “no license may be issued to any person, within
the United States if, in the opinion, of the Commission, the issuance of a license
to such person would be inimical to the common defense and securily or to the
health and safety of the public.” |
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In fact, Exelon and AmerGen established a public record of
sceking to weaken control over foreign ownership of nuclear asscts.
PECO Energy submitted comments on “A Standard Review Plan (SRP) on
Foreign Ownership, Control, or Domination,” and asked the NRC to “show some
degree of deference” based on whether the applicant comes from a country with
“close ties” to the United States. The NRC declined. (13)

The NRC has also refused to grant AmerGen’s request to set up “safe
harbors” for certain operating and ownership arrangements. AmerGen also
requested “a stock threshold creating a presumption of no forcign control absent
foreign investment in the management of the operation,” but the NRC rebuffed
this request as well and noted the difficulty of accounting “for every potential fact

or circumstance that could be present in any given situation.” (14)

The NRC can not even apply the foreign ownership bar to the current
AmerGen management structure since it was designed with and by British

Energy personnel.

The impact of the proposed divestiture depends on the identification of
nuclear units owned and operated by AmerGen and Exelon. The lack of
disclosure has alarmed the PJM Market Monitor (PJM MMU). The Monitor also
identified a need to know the purchaser of the divested units in order to
determine the appropriate mitigation, particularly if restrictions (15) on the
market share of the purchaser are removed.

13 Fedecral Register Notice: March 2, 1999 (Volume 64, Number 40; pp.
10166-10169.)

14 Public Utilities Fortnightly, “Foreign Ownership,” November 15, 1999, p. 15.
15 Restrictions are based on PJM market and asset share prior to the
consummation of the merger. Exelon’s proposal does not bar foreign owned

or dominated entities from buying some or all of the 2,600 megawatts
of nuclear generation.
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The Market Monitor concluded that “identification of specific units to be
divested is required for a meaningful evaluation of the effectiveness of the

Applicant proposed Divestiture.” (p.2)

Under the revised mitigation plan, the limitation on entities that
could purchase an assel have been removed. The PIM MMU
Report points out that this can have a significant impact on the
effectiveness of the mitigation plan. Id. at 4, 19, 25, 26. A
subsequent analysis based on the purchaser of the asset may be
required and additional mitigation may be necessary. (16)

The NRC must investigate the impact of “virtually divesting” Three Mile
Island-1 and Oyster Creek prior to generating an Indirect License Transfer.
Based upon FERC Order of July 1, 2005, TMI-1 will be divested because Exelon is

required to divest nuclear units with the “highest value.” (p. 141)

In addition, the NRC must compel Exelon and AmerGen to identify the
purchaser(s) of Oyster Creek and TMI's generating assets in order to determine.
The Applicant must also submit verifiable pledges that nuclear assets will not be

purchased, owned or operated by a foreign dominated entity.

It is incumbent upon the NRC to convene a public hearing on the novel,
controversial and precedent setting ownership arrangement referred to as
“virtual divestiture.” The Commission must compel AmerGen to identify how
much of the Three Mile Island will be divested and who will purchase the assets.

Furthermore, the staff must also apply the following sections of the Atomic
Energy Act to the proposed purchaser(s): 10 CFR Sec. 50.33 (d) (1) (2) (3) (i) (ii)
(11i) (i) (4); 10 CFR Sec. 50.38; 10 CFR Sec. 50.80 (a) (c) (2)

16 Exelon/PSEG Merger Analysis Supplemental Report, PJM Marketing
Monitoring Unit, June 16, 2005; PJM MMU Report at 4, 19.
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Contention 2:

Exelon’s auction manager, who was contracted to
“virtually divest” the ownership of Amchcn, may be
owned, controlled or dominated by foreign interests.

On August 1, 2005 Exelon’s counsel submitted a compliance filing in
responsc to FERC’s Merger Order. (17) Exclon identified an “independent
auction manger” to coordinate the sale of nuclear generating assets.

"The identified corporate finalist is absent from corporate flow charts
contained in Figure 1 and Table 1 of Exelon’s responses to the NRC dated May 24,
2005, i.e. “Additional Information Regarding License Transfer Applications.” The
two finalists (the other manager has yet to be identified) chosen to auction
AmerGen’s energy assets were selected from a ‘pool, of eight companies.” (18)
None of the manger’s employees were listed.

One of Exelon’s potential managers is Market Design, Inc. According to
the Company's web site, Market Design Inc. (MDI) was founded in 1995, and it
offers consulting services in the design of auction markets: “Our principals are
academic experts in auction theory and practice.” (18) Exelon disclosed that MDI
has an “international reputation” and is currently “managing similar auctions of
base load nuclear energy and peaking capacity in France and Belgium in
partnership with TBM Europe.”

17 Paragraph H, Exelon Corporation, Publu, Service Enterprise Corporation,
Inc. 112, FERC § 61,011 (2003).

18  Letter to Secretary Magalie R. Salas, Secretary FERC, from Applicants, Re:
Exelon Corporation, Public Service Enterprise Group Incorporated, Docket No.
ECo05-43-000, dated August 1, 2005.
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MDTI’s approval, and that of the other undisclosed auctioneer by FERC, is
not due until October 1, 2005. In the interim, the NRC should investigate the
implication of an auction manger with ties to foreign governments selling a pool
of AmerGen assets to unidentified buyers. Based on the TMI’s community
negative experience with the foreign ownership from British Energy, it is only fair
that the community be given the abi]ity to discuss and question the “middle man”

contracted to scll portions of TMI.

Contention 3:

AmerGen will not continue to own, operate, and market
power from Three Mile Island-1.

Exelon and AmerGen have made material false statements in their
Application of March 3, 2005 by stating that “AmerGen will continue to own,
operate, and market power from Three Mile Island-1.” This merger is contingent
upon Exelon divesting 2,600 megawatts of nuclear power and transferring
ownership of the assets in market power blocks of 25 megawatts to unidentified
purchasers. Moreover, the FERC Order is contingent upon Exelon and AmerGen

transferring ownership of their nuclear generating assets in order to ameliorate
market power concentrations.

The FERC Order of July 1, 2005 explicitly stated:

Here, the virtual divestiture effectively transfers control of the
output of 2,600 MW of nuclear capacity from the merged firm to
the purchasers. That is, the merged firm cannot withhold the
energy from the market and the buyer of the firm rights, not the
seller, determines where and to whom the energy is ultimately sold.
In effect, the virtual divestiture is a must-offer provision that
removes the ability to withhold output, along with a contractual
obligation that reduces the incentive to withhold output in order

to affect market outcomes. (19)

19 Letter to Secretary Magalie R. Salas, Secretary FERC, from Applicants,
August 1, 2005, p. 4 A. Auction Manger.
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Either Exelon misrepresented its ownership, operation and markeling
before the FERC and the PA PUC, or AmerGen misrepresented its ownership,
operation and marketing before the NRC. In any either event, AmerGen
cannotl claim o own, operate and markel the 2,