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UNITED STATES OF AMERICA USNRC

NUCLEAR REGULATORY COMMISSION September 6,2005 (4:19pm)

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF

In the Matter of: )
) Docket No. 70-3103-ML

Louisiana Energy Services, L.P. )
) ASLBP No. 04-826-0l-ML

(National Enrichment Facility) )

RESPONSE OF LOUISIANA ENERGY SERVICES, L.P.
TO LICENSING BOARD ORDER REGARDING THE BASIS FOR

CONTINUED PROTECTION OF LES-PRO-00662 FROM PUBLIC DISCLOSURE

In accordance with the Atomic Safety and Licensing Board's September 2, 2005

Order (Request for Responses; Modification of Electronic Service Address), Louisiana Energy

Services, L.P. ("LES") hereby responds to the argument by Nuclear Information and Resource

Service ("NIRS/PC") that document LES-PRO-00662 should not be withheld from public

disclosure because LES has filed no supporting affidavit, and thus has not carried its burden of

proof relative to the continued protection of that document. As explained below, at the time LES

filed its August 22, 2005 motion' seeking the continued designation of LES-PRO-00662 as

"protected material" to be withheld from public disclosure, LES did not perceive the need to

submit a separate affidavit in connection with LES-PRO-00662. Nonetheless, to ensure that it

has "met its burden of proof" and to maintain the continued protection of LES-PRO-00662, LES

submits with this response an appropriate affidavit from Rod M. Krich, LES Vice President,

Licensing, Safety, and Nuclear Engineering.

See "Motion on Behalf of Louisiana Energy Services, L.P. in Response to Intervenor
Notice Contesting Designation of Certain Applicant Documents as Protected Materials"
(Aug. 22, 2005) ("LES Motion").
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As LES explained in its August 22, 2005 motion, LES-PRO-00662 is nearly

identical to the disposal cost spreadsheet printout (LES-PRO-b6778) provided by LES to the

Nuclear Regulatory Commission ("NRC") Staff as part of a clarifying information package (NEF

#05-017) submitted by LES on April 8, 2005.2 LES Motion at 3, 8. As an enclosure to NEF

#05-017, LES provided an affidavit from Rod M Krich to support the withholding of LES-PRO-

00778 (among other documents) from public disclosure pursuant to 10 C.F.R. § 2.390.3

Significantly, the NRC Staff approved LES's Section 2.390 request on May 10, 2005.4

While LES has not submitted LES-PRO-00662 to the NRC Staff in support of its

license application, that document was generated by the same electronic spreadsheet used to

generate LES-PRO-00778. In this regard, LES-PRO-00778 differs from LES-PRO-00662 only

in that it: (1) includes one additional "density" scenario; and (2) uses a different input variable

for "disposal cost per ft3," which, in turn, results in a different output estimate for "disposal cost

per kgU." As such, LES-PRO-00778 includes the very same proprietary information reflected in

the "cost/kgU" and "Notes" columns of LES-PRO-00662, and for which LES now seeks

continued protection. Because that information, which was supplied to LES by other

commercial entities, had been the subject of a prior affidavit from Mr. Krich and withheld from

public disclosure by the NRC Staff under Section 2.390, LES did not discern the need to submit

an additional affidavit specific to LES-PRO-00662. However, to eliminate any confusion and to

2 See Letter from R. Krich, LES, to Director of Office of Nuclear Material Safety and Safeguards,
NRC, NEF #05-017, "Clarifying Information Related to Depleted UF6 Disposition Costs and
Application for Withholding Information from Public Disclosure" (Apr. 8, 2005) (ADAMS
Accession No. ML051230466) (nonproprietary version).

3 Mr. Krich's April 7, 2005 affidavit also was attached as Exhibit 5 to LES's August 22, 2005
motion.

4 See Letter from R. Pierson, Director of Division of Fuel Cycle Safety and Safeguards, NMSS,
NRC, "Approval of [LES] Request for Withholding Information from Public Disclosure" (May
10, 2005) (ADAMS Accession No. ML051220149).
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ensure the continued protection of LES-PRO-00662 pursuant to the Board's May 21, 2004

Protective Order,5 LES hereby submits an additional affidavit by' Mr. Krich, as attached hereto.

In view of this additional affidavit, LES respectfully requests that the Board maintain the

designation of LES-PRO-00662 as "protected material" so that the document may continue to be

withheld from public disclosure.

Respectfully submitted,

JazsCurtiss, Esq.
Dv Repka, Esq.

M J. O'Neill, Esq.
Amy C. Roma, Esq.
WINSTON & STRAWN LLP
1700 K Street, N.W.
Washington, DC 20006
(202) 282-5000

John W. Lawrence, Esq.
LOUISIANA ENERGY SERVICES, L.P.
100 Sun Avenue, NE
Suite 204
Albuquerque, NM 87109

Dated at Washington, District of Columbia
this 6th day of September 2005

5 See Memorandum and Order (Protective Order Governing Disclosure of Protected Materials)
(May 21, 2004) (unpublished) ("May 2004 Protective Order").
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AMdavit of Rod M. Krich

Rod M. Krich, being duly sworn, hereby deposes and states as follows:

1. My namre is Rod M. Krich. I am the Vice President, Licensing, Safety, and
Nuclear Engineering for Louisiana Energy Services, L.P. (CLESV).

2. 1 am authorized by LES to execute this affidavit in support of LES's request to
withhold the document identified as LES-PRO-00662 from public disclosure
in accordance with the Nuclear Regulatory Commission ("NRC') Atomic
Safety and Licensing Board's Memorandum and Order (Protective Order
Governing Disclosure of Protected Materials), dated May 21, 2004. LES-
PRO-00662 is a printout of a spreadsheet that LES used to prepare its cost
estimate for the disposal of depleted uranium (in tbe form of depleted U30,)
from the proposed National Enrichment Facility ("NEF"), and which LES
disclosed to the other parties to this proceeding as part of the discovery
process.

3. LES-PRO-00662 is proprietary and confidential to LES because it contains
commercial infbrrmtion that is not publicly available. Specifically, LES-
PRO-00662 contains detailed cost infornation that is based on confidential
commercial information provided by other commercial entities, i.e.,
infornmation pertaining to the cost of disposing of depleted UtOs at different
densities.

4. LES-PRO-00662 was created with the explicit understanding that the
document itself and th infornmtion contained therein would be treated as
proprietary and confidential. Although LES made available a redacted,
nonproprietary version of LES-PRO-00662 (identified as LES-06010) to the
parties to this proceeding on August 22, 2005, LES has consistently
maintained the position that LES-PRO-00662 and the proprietary inforration
contained therein be withheld from public disclosure.

5. LES, in fact, has refrained from publicly disclosing the document or its
proprietary contents. Notably, on May 10, 2005, the Nuclear Regulatory
Commission approved LES's request to withhold, pursuant to 10 C.F.R. §
2.390, a similar printout of the spreadsheet used by LES to prepare its cost
estimate for the disposal of depleted U30, (LES-PRO-00778). LES-PRO-
00778 includes, among other confidential commercial information the same
proprietary information described in paragraph 3 above. The information
sought to be withheld, to the best of my knowledge and belief is not available
in public sources.

6. If LES-PRO-00662 or its proprietary contents were publicly disclosed, LES
and the entities providing the proprietary information shown in LES-PRO-
00662 could suffer irreparable and incalculable harnmL Specifically, LES's
competitors would gain valuable insight into otherwise unavailable details of
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costs estimated to be applicable by LES, including the proprietary inputs
underlying those estimated costs. By knowing the proprietary inputs
associated with LES's cost estimate for the disposal of depleted uranium,
competitors of LES and/or the other entities which provided those inputs
could obtain an unfair commercial and competitive advantage.

7. For the foregoing reasons, LES-PRO.00662 meets the criteria set forth in
Paragraph B of the Atomic Safety and Licensing Board's May 21, 2004
Protective Order, and should continue to be protected from public disclosure
accordingly. Specifically, LES-PRO-00662 and its proprietary contents
constitute infbrmation (1) that is of a type customarily held in confidence by
its owner, (2) for which there is a rational basis fbr having customarily held it
in confidence; (3) that has, in fact, been kept in confidence; and (4) that is not
found in public sources.

8. 1 have mad the foregoing affidavit and the matters stated themein are true and
corect to the best of my knowledge, infbirnation, and belief.

Rod Me Krich
Vice President, licensing, Safety,
and Nuclear Engineering
Louisiana Energy Services, L.P.

Subscribed and sworn to before me, al
Notary Public, this G:L day of Septepber, 2005:

My Commission expires: es:_ _
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CERTIFICATE OF SERVICE

I hereby certify that copies of the "RESPONSE OF LOUISIANA ENERGY
SERVICES, L.P. TO LICENSING BOARD- ORDER REGARDING THE BASIS FOR
CONTINUED PROTECTION OF LES-PRO-00662 FROM PUBLIC DISCLOSURE" in the
captioned proceeding has been served on the following by e-mail service, designated by **, on
September 6, 2005 as shown below. Additional service has been made by deposit in the United
States mail, first class, this 6th day of September 2005.

Chairman Nils J. Diaz
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Office of the Secretary**
Attn: Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission
Mail Stop 0-16C1
Washington, DC 20555-0001
(original + two copies)
e-mail: HEARINGDOCKET~nrc.gov

Commissioner Peter B. Lyons
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Commissioner Jeffrey S. Merrifield
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Commissioner Gregory B. Jaczko
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Office of Commission Appellate
Adjudication

Mail Stop 0-16C1
U.S. Nuclear Regulatory Commission
Washington, DC 20555
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Office of the General Counsel**
Attn: Associate General Counsel for

Hearings, Enforcement and
Administration

Lisa B. Clark, Esq.**
Kathleen A. Kannler, Esq.**
Mail Stop 0-15D21
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: OGCMailCenterenrc.gov
e-mail: lbcenrc.gov
e-mail: kaklnrc.gov

Administrative Judge
Paul B. Abramson**
Atomic Safety and Licensing Board Panel
Mail Stop T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: pbaenrc.gov

Administrative Judge
Charles N. Kelber**
Atomic Safety and Licensing Board Panel
Mail Stop T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: cnkelbereaol.com

Lindsay A. Lovejoy, Jr.**
618 Pasco de Peralta, Unit B
Santa Fe, NM 87501
e-mail: lindsayglindsaylovejoy.com

Administrative Judge
G. Paul Bollwerk, III, Chair**
Atomic Safety and Licensing Board Panel
Mail Stop T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: gpbenrc.gov

Lisa A. Campagna**
Assistant General Counsel
Westinghouse Electric Co., LLC
P.O. Box 355
Pittsburgh, PA 15230-0355
e-mail: campaglagwestinghouse.com

h4L/UCA
Jamo R.\Curtiss
Co tse r Louisiana Energy Services, L.P.
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