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Before Administrative Judges:
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In the Matter of Docket No. PAPO-00

U.S. DEPARTMENT OF ENERGY ASLBP No. 04-829-01-PAPO
(High Level Waste Repository: September 9, 2005
Pre-Application Matters)

MEMORANDUM AND ORDER
(Regarding Proposed Documentary Material Retention Order)

Before the Pre-License Application Presiding Officer Board is a draft order, jointly
proposed by the United States Department of Energy (DOE), the State of Nevada (State), and
the NRC Staff, that would establish “minimum acceptable procedures for the retention of
documentary material that parties, potential parties, and interested governmental participants
must implement.”" DOE, the State, the NRC Staff, and various non-governmental organizations

have taken differing positions on certain aspects of the proposed order.?

' Proposed Joint Order Regarding Retention Procedures for Documentary Material at 1,
attached to [DOE]’s Submission of a Joint Proposed Order Regarding Retention Procedures for
Documentary Material (July 8, 2005).

2 See [DOE]'s Comments on Joint Proposed Order Regarding Retention Procedures for
Documentary Material (July 15, 2005); State of Nevada’s Comments on [DOE]'s Joint Proposed
Order Regarding Retention Procedures (July 15, 2005); Comments of Potential Parties Public
Citizen, Inc., and Natural Resources Defense Council on the [DOE]'s Joint Proposed Order
Regarding Record Retention Procedures (July 15, 2005); Letter from Nevada Nuclear Waste
Task Force, Nuclear Information Resource Service, and Public Citizen to Thomas S. Moore,
Chairman, [PAPQO] Board (June 22, 2005).
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The issue of record retention arises in the context of NRC regulations requiring that all
parties, potential parties and interested governmental participants seeking to participate in the
proceeding concerning DOE’s expected application for a construction permit for a geologic
repository for high-level waste at Yucca Mountain, Nevada must make all of their documentary
material (with certain exceptions) available on the Licensing Support Network. See 10 C.F.R.
§ 2.1003(a). In order to meet this obligation, each party, potential party, and interested
governmental participant must “[e]stablish procedures to implement the requirements in
§2.1003.” 10 C.F.R. § 2.1009(a)(2). At the appropriate time, each party, potential party, and
interested governmental participant must certify that its procedures “have been implemented,
and that to the best of his or her knowledge, the documentary material specified in § 2.1003
has been identified and made electronically available.” 10 C.F.R. § 2.1009(b). A good faith
standard is applied in determining each participant’s compliance with these requirements. See
LBP-04-20, 60 NRC 300, 314 (2004). A potential party “may not be granted party status under
§ 2.309, or status as an interested governmental participant under § 2.315, if it cannot
demonstrate substantial and timely compliance with the requirements of § 2.1003.” 10 C.F.R.
§ 2.1012(b)(1). The first versions of the regulations went into effect on May 15, 1989. See 54

Fed. Reg. 14,925, 14,926 (Apr. 14, 1989).
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Upon review of this matter, we conclude that it is preferable to interpret and to apply the
these regulations on a case-by-case basis in a concrete factual setting. Accordingly, we decline
to issue the proposed record retention order.

It is so ORDERED.

For the Pre-License Application
Presiding Officer Board

[Original signed by:]

Thomas S. Moore, Chairman
Administrative Judge

Rockville, Maryland
September 9, 2005
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