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UNITED STATES OF AMERICA USNRC
NUCLEAR REGULATORY COMMISSION September 1, 2005 (7:48am)

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF
In the Matter of: )

) Docket No. 70-3103-ML
Louisiana Energy Services, L.P. )

) ASLBP No. 04-826-01-ML
(National Enrichment Facility) )

MOTION ON BEHALF OF LOUISIANA ENERGY SERVICES, L.P. TO DISMISS
AND/OR NARROW THE SCOPE OF NIRS/PC CONTENTIONS

I. INTRODUCTION

Louisiana Energy Services, L.P. ("LES") hereby files this motion to dismiss

and/or narrow the scope of admitted contentions of Nuclear Information and Resource Service

and Public Citizen ("NIRS/PC" or "Intervenors").' Through the discovery process it has become

clear that: (1) Intervenors' challenge to the plausibility of private sector deconversion of depleted

uranium ("DU") byproduct fails to present a material dispute for the Atomic Safety and

Licensing Board ("Board") to adjudicate; (2) Intervenors' challenge to LES's choice of

contingency factor is now moot; and (3) Intervenors' challenge to the "engineered trench"

method of DU disposal constitutes an improper collateral attack on the Commission's 10 C.F.R.

Part 61 regulations. Accordingly, for the reasons detailed below, LES respectfully requests that

the Board dismiss: (1) Basis B of Contention NIRS/PC EC-3/TC-1 (Depleted Uranium

Hexafluoride Storage and Disposal); (2) Basis I of Contention NIRS/PC EC-5/TC-2

Counsel for LES has consulted with counsel for the NRC Staff regarding the filing of this motion.
Staff counsel advised LES that the Staff would provide its views regarding LES's motion, as
necessary and appropriate, in a subsequent Staff filing. Despite an effort to consult with counsel
for NIRS/PC, counsel for LES was unable to ascertain the position of NIRS/PC regarding the
specific issues in this motion.
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(Decommissioning Costs) (to the extent it has not been previously withdrawn by NIRS/PC); and

(3) Basis I of Contention NIRS/PC EC-6/TC-3 (Costs of Management and Disposal of Depleted

Uranium).

II. FACTUAL BACKGROUND

To date, LES has sought successfully, and without resort to any dispositive

motions, to' narrow the scope of the issues to be heard during the forthcoming October

evidentiary hearings. Specifically, on August 11, 2005, LES and NIRS/PC jointly filed a

stipulation between those two parties (in which the NRC Staff concurred), pursuant to which

NIRS/PC agreed to withdraw from this proceeding Bases 1, 2, and 3 of Contention NIRS/PC

EC-5fFC-2,2 as well as Bases A, B, C, D, and H of Contention NIRS/PC EC-6/TC-3. 3

Notwithstanding the agreement reached in the August 2005 Joint Stipulation, LES

believes that certain issues not withdrawn by NIRS/PC in the Joint Stipulation fail to raise a

genuine dispute. This belief stems from recent statements made by NIRS/PC and/or its expert

witness, Arjun Makhijani, during discovery. As such, LES now seeks Board dismissal of those

issues so as to avoid the need to devote unnecessary hearing time and resources to their

resolution.

2 NIRS/PC, however, agreed to withdraw Basis 1 of Contention NIRS/PC EC-5/TC-2 only to the
extent that it challenged the adequacy of the contingency factor applied by LES to its estimated
facility decommissioning costs. In this regard, NIRS/PC sought to preserve their ability to
challenge LES's failure to apply an appropriate contingency factor to its depleted uranium
dispositioning cost estimate. That alleged failure is one of the issues discussed in this motion.

3 See "Joint Stipulation Between Louisiana Energy'Services, L.P. and Nuclear Information and
Resource Service and Public Citizen Concerning Contentions NIRS/PC EC-5/TC-2 and NIRS/PC
EC-6ITC-3" (Aug. 11, 2005) ("Joint Stipulation").
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III. LEGAL STANDARDS

The Commission has long encouraged parties to seek dismissal of issues in a

proceeding "where there is no genuine issue of material fact so that evidentiary hearing time is

not unnecessarily devoted to such issues."4 Such an approach is not a "disfavored procedural

shortcut," but rather, it reflects the judicially recognized need to "secure the just, speedy, and

inexpensive determination of every action."5 Therefore, motions that promote judicial economy

in this manner should be granted "upon a written finding that such a motion will likely

substantially reduce the number of issues to be decided or otherwise expedite the proceeding." 6

In effectuating its goal for efficient adjudication, the Board, upon motion of the

party and where relevant, can dismiss issues that fail to raise a genuine factual dispute, or that

have become "moot" during the course of the proceeding.7 The mootness doctrine, in particular,

allows Board recognition of the fact that circumstances may "shift during the course of litigation

in a way that calls into question whether a concrete dispute between the parties exists any longer

". The mootness doctrine may be applied during any phase of a proceeding when it

becomes applicable,9 because considerations of judicial economy and efficiency underlie this

4 Statement ofPolicy on Conduct ofLicensing Proceedings, CLI-81-8, 13 NRC 452, 457 (1981).

5 Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (citations omitted).

6 Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 20-21
(1998).

7 See, e.g., Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-1 1, 53
NRC 370, 384 (2001); Duke Energy Corp. (Catawba Nuclear Station, Units 1 & 2), LBP-04-7, 59
NRC 259 (2004).

8 Advanced Med. Sys., Inc. (One Factory Row, Geneva, Ohio 44041), LBP-92-36, 36 NRC 366,
368 n.7 (1992) (citations omitted).

9 Texas Utils. Elec. Co. (Comanche Peak Station Electric Station, Unit 2), CLI-93-10, 37 NRC 192,
200 (1993). (The mootness doctrine "applies to all stages of review, not merely to the time when
a petition is filed."). Indeed, this Board has stated that "a party can seek a merits resolution of a
contention of omission by submitting an appropriate motion seeking to establish that the omission
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doctrine."0 As the Commission has recognized, ample NRC precedent exists for dismissal of

admitted contentions on grounds of mootness "[w]here a contention alleges the omission of

particular information ... and the information is later supplied by the applicant or considered by

the staff in a draft EIS ... ."11 The mootness doctrine has been applied by Licensing Boards to

dispose of admitted contentions that have been overcome by events.12  These principles are

directly applicable in the present circumstances, as will be discussed below.

A Licensing Board also should dispose of contentions that raise issues which are

outside the scope of the Board's authority, including issues that represent impermissible

challenges to the Commissions regulations. Under 10 C.F.R. § 2.335, a party may not challenge

the validity of NRC regulations.' 3  Contentions in an adjudicatory proceeding that expressly or

effectively assert that a regulation is invalid are barred as a matter of law.14 Accordingly, a

Licensing Board generally has no jurisdiction to entertain attacks on the validity of Commission

has been cured. If time does not permit or a party does not wish to take this course, however, it
can instead await the evidentiary hearing and present testimony (or other evidence) to the same
effect." Memorandum and Order (Ruling on In Limine Motions and Providing Administrative
Directives) (Jan. 21, 2005) (unpublished), at 5 n.3.

10 See, e.g., Airline Pilots Ass'n Int'l. v. UAL Corp., 897 F.2d 1394, 1396-97 (7th Cir. 1990). See

also Wright, Miller, and Cooper, FEDERAL PRACTICE AND PROCEDURE, § 3533.1 (1984).

Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 &
2), CLI-02-28, 56 NRC 373, 383 (2002).

12 See, e.g., Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-02-2,

55 NRC 20 (2002) (The licensing board dismissed a contention challenging the adequacy of the
applicant's Environmental Report because of its failure to consider the impact of possible
flooding on the intermodal cask transfer facility associated with the ISFSI. The Board found that
the Staffs subsequent draft EIS for the ISFSI did, in fact, analyze this hypothetical flooding
event, thus mooting the contention.).

13 See Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP-80-30, 12
NRC 683, 692-93 (1980); Kansas Gas and Elec. Co. (Wolf Creek Generating Station, Unit 1),
ALAB-784, 20 NRC 845, 846 (1984).

14 See Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 2), ALAB-456, 7 NRC 63,
65 (1978).
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regulations."5 A contention is an impermissible attack on an agency regulation when it contests

applicable statutory requirements or regulations.16

IV. DISCUSSION

With the foregoing factual and legal considerations in mind, LES sets forth below

the specific grounds upon which the Board should dismiss Basis B of Contention NIRS/PC EC-

3/TC-1, Basis 1 of Contention NIRS/PC EC-5/TC-2, and Basis I of Contention NIRS/PC EC-

6/TC-3. In short, various statements - including outright concessions - made by NIRS/PC

and/or its sole expert witness during the ongoing discovery period on those contentions

demonstrate that the aforementioned bases fail to raise any genuine dispute as to a material issue

of fact or law. Additionally, in the case of Contention NIRS/PC EC-6/TC-3, Basis I is clearly an

impermissible challenge to the Commission's Part 61 regulations.

A. Contention NIRS/PC EC-3/TC-1 Fails to Raise a Genuine Dispute In View of Arun
Makhiiani's Acknowledgment that Private Sector Deconversion of Depleted Uranium is
Technically Plausible

In its current form (i.e., as supported only by original Basis B),17 Contention

NIRS/PC EC-3/TC-1 raises a very narrow issue. Specifically, it alleges that LES has not

presented "a sound, reliable, or plausible strategy" for private sector disposal of depleted

5 See Potomac Elec. Power Co. (Douglas Point Nuclear Generating Station, Units 1 and 2), ALAB-
218, 8 AEC 79, 88-89 (1974).

16 See Pub. Serv. Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-76, 16 NRC

1029, 1035 (1982) (citing Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units
2 and 3), ALAB-216, 8 AEC 13, 20-21 (1974)).

17 In its August 4, 2005 ruling on late-filed contentions, the Board dismissed previously admitted
Basis A as moot. See Memorandum and Order (Ruling on Motion to Admit Late-Filed Amended
Supplemental Contentions) (Aug. 4, 2005) (unpublished), at 13. Prior to that Board'ruling, the
Commission reversed the admission of Basis C as an improper challenge to LES's other proposed
plausible disposition strategy, i.e., the transfer of DU from the NEF to the DOE pursuant to
Section 3113 of the USEC Privatization Act. See Louisiana Energy Servs., L.P. (National
Enrichment Facility), CLI-05-5, 61 NRC 22, 36 (2005).
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uranium hexafluoride ("DUF6") insofar as "the statement [made by LES in its license

application] that 'discussions have recently been held with COGEMA concerning a private

conversion facility' (ER 4.13-8) is without substance.' 8 Basis B should be dismissed because it

fails to raise a genuine dispute with respect to the plausibility of LES's commercial disposition

strategy.

Specifically, Intervenors' sole witness, Arjun Makhijani, recently and explicitly

acknowledged the technical plausibility of deploying COGEMA deconversion technology in the

United States. During his July 21, 2005 deposition, Makhijani stated as follows:

So in regard to deconversion, Cogema is doing deconversion in France on a
commercial basis. So I would say if LES has a contract with Cogema to do
deconversion or a memorandum of understanding that Cogema will do
deconversion, I would not raise any technological questions about it. I
would say it is fine. They have an operation on the ground. They have long
operated it. They are currently operating it. That should be the guide. In
regard to technology and cost, there is something on the ground. And I think
that is the best way to proceed.19

AMjun Makhijani July 21, 2005 Deposition, Tr. at 46-47 (emphasis added). Dr. Makhijani

reinforced this view during the following exchange with counsel for LES:

is See Louisiana Energy Servs., L.P. (National Enrichment Facility) LBP-04-14, 60 NRC 40, 67, 78

(App. A) (2005).

19 Notably, on January 21, 2005, LES entered into a Memorandum of Understanding ("MOU') with
AREVA (of which COGEMA is a subsidiary), pursuant to which LES and AREVA have agreed
to pursue further discussions relative to the construction of a commercial deconversion facility
that would deconvert the DUF6 produced by the NEF to depleted U308. See Press Release, "LES
and AREVA Sign Memorandum of Understanding for Deconversion Facility near the National
Enrichment Facility" (Feb. 3, 2005) (ADAMS Accession No. ML051040280). LES disclosed the
proprietary MOU itself to NIRS/PC on January 31, 2005, as LES Bates Nos. LES-PRO-00750 to
00754. The MOU executed by LES and AREVA reflects discussions of "substance" and
represents more than "mere speculation." See Louisiana Energy Servs., L.P. (National
Enrichment Facility), CLI-04-25, 60 NRC 223, 226 (2004) (stating that while a plausible strategy
"must represent more than mere speculation,", it "does not mean a definite or certain strategy, to
include completion of all necessary contractual arrangements").
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Q For purposes of the plausible strategy showing that an Applicant is
required to make in this proceeding, is it required, as part of that
showing, that the facilities that are to be employed, whether it is the
disposal facility that you are referring to here, a deconversion facility
must be licensed as a prerequisite to relying on them is a plausible
strategy?

A No, I've already said that I would accept Cogema for deconversion
as a plausible strategy, a deconversion plant. There has not even
been a license application for that.

But I think on the face of it and the facts on the ground, I mean I
can't predict what the license application would say and what the
position would be when the license application is made or what
Cogema's track record would be at the time but as we sit here, I
would say that even without an actual license, that it is certainly
plausible to assume that Cogema could get a license.

They have a license in a country with comparable regulations. And
they are operating a plant. And so it [sic] certainly plausible.

Aijun Makhijani July 21, 2005 Deposition, Tr. at 49-50 (emphasis added). Thus, in view of this

acknowledgment by Ariun Makhijani - Intervenors' sole witness - this issue has already been

resolved on the merits. Contention NIRS/PC EC-3/TC-1 no longer raises a genuine dispute and

should be accordingly dismissed.

B. Basis 1 of Contention NIRS/PC EC-5/TC-2 is Moot Insofar as LES has Committed to a
Contingency Factor of 25% for its Cost Estimate for DU Dispositioning in accordance
with NUREG-1757

In alleging that LES has applied a contingency factor that is "too low," Basis 1 of

Contention NIRS/PC EC-5/TC-2 raises no genuine issue as to any material fact in light of recent

commitments made by LES. At the time NIRS/PC submitted their intervention petition, LES

had applied a 10% contingency factor to its facility decommissioning cost estimate. No explicit

contingency factor was applied to LES's DU dispositioning cost estimate. Since that time, and

subsequent to the admission of the contention at issue in July 2004, LES amended its Safety

Analysis Report ("SAR") to reflect the explicit commitment to a contingency factor of 25
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percent for all estimated decommissioning costs, including the estimated costs of dispositioning

DU from the facility. See SAR, Rev. 2 (Apr. 2005), Table 10.1-14 ("Total Decommissioning

Costs"). This revision was prompted specifically by NRC Staff requests for additional

information ("RAIs") concerning LES's choice of a contingency factor.

In view of this development, the decommissioning cost contingency factor

expressly committed to by LES in its current license application comports fully with the factor

prescribed by the Staff in NRC guidance.2 0 Specifically, NUREG-1757 provides that:

Because of the uncertainty in contamination levels, waste disposal costs,
and other costs associated with decommissioning, the cost estimate should
apply a contingency factor of 25 percent to the sum of all estimated
decommissioning costs. The 25 percent contingency factor provides
reasonable assurance for unforeseen circumstances that could increase
decommissioning costs, and should not be reduced or eliminated simply
because foreseeable costs are low.21

LES's explicit commitment to the guidance set forth in NUREG-1757 is dispositive of the issues

raised by NIRS/PC. While NRC guidance documents do not impose legal requirements, the

Commission has specifically acknowledged' that, "[w]here the NRC develops a guidance

document to assist in compliance with applicable regulations, it is entitled to special weight."2 2

20 Indeed, the introductory paragraph to Chapter 10 of the SAR ("Decommissioning") states that

this chapter was prepared "following the guidance provided in NUREG-1757." SAR, Rev. 2
(July 2004), at 10.0-1.

21 NUREG-1757, "Consolidated NMSS Decommissioning Guidance" (Sept. 2003), Vol. 3, App. A

at A-29 (emphasis added). NUREG-1757 adds that: "NRC's recommendation for the use of a 25
percent contingency factor is consistent with the analysis and guidance contained in
NUREG/CR-6477, which applies a 25 percent contingency factor to all estimated costs
associated with decommissioning various reference facilities." Id.

22 Private Fuel Storage, L.L.C (Independent Spent Fuel Storage Installation), CLI-01-22, 54 NRC

255, 264 (2001) (emphasis added); see also Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), CLI-74-40, 8 AEC 809, 811 (1974) (stating that while regulatory
guides do not have the force of regulations, "they are entitled to considerable primafacie weight
because of the important day-to-day responsibilities of the Regulatory Staff [sic] in effectuating
Commission policy").
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Thus, "[i]n the absence of other evidence, adherence to regulatory guidance may be sufficient to

demonstrate compliance with regulatory requirements." 23

Volume 3 of NUREG-1757 states explicitly that it "provides guidance relevant to

demonstrating compliance with 10 C.F.R. §§ 30.35, 30.36, 40.36, 40.42, 70.25, 70.38, 72.30, and

72.54." Those regulations encompass the decommissioning funding and financial assurance

requirements with which LES must comply. Accordingly, LES's compliance with NUREG-

1757 provides primafacie evidence that LES has applied an appropriate contingency factor to its

estimated facility decommissioning and DU disposition costs. To the extent NIRS/PC may

question the adequacy of LES's underlying cost estimate to which the Staff-prescribed 25

percent contingency factor is to be applied, they raise a different issue entirely.

At bottom, NIRS/PC have presented no admissible challenge to the adequacy of

the 25 percent contingency factor as it pertains to LES's DU dispositioning cost estimate. When

NIRS/PC raised the contingency factor issue in their April 2004 intervention petition, they

focused exclusively on the adequacy of LES's facility decommissioning cost estimate.24

As noted above, however, NIRS/PC have withdrawn all challenges to LES's cost estimate for

facility decommissioning.

Moreover, as the recent interrogatory responses of NIRS/PC demonstrate, insofar

as NIRS/PC continue to contest the adequacy of LES's contingency factor, they rely entirely on

inadmissible arguments. Specifically, NIRS/PC maintain that LES should incorporate additional

23 Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), ALAB-698, 16 NRC
1290, 1299 (1982) (citing Petition for Emergency and Remedial Action, CLI-78-6, 7 NRC 400,
406-07 (1978)).

24 Namely, NIRS/PC observed that "[t]he stated contingency fee amounts for the LES proposal are
only 10% (SAR Table 10.1-1, note 8)," and asserted that "[t]his lowers the cost estimates
considerably." "Petition to Intervene By Nuclear Information and Resource Service and Public
Citizen" (Apr. 6, 2004), at 33 ("NIRS/PC Intervention Petition').
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"contingency provisions" to account for purported costs associated with "future exchange rate

fluctuations," "newly emerging" uranium health risks, and future "licensing delays."25  The

Board, however, has repeatedly rejected these issues as both untimely and inadmissible.26 In

short, there is no "other evidence" to suggest that the Staff-recommended 25% contingency

factor is inadequate.

In sum, Basis 1 should be dismissed as moot. In admitting Basis I in support of

Contention NIRS/PC EC-5/TC-2, the Board admitted a challenge to the contingency factor

applied by LES in its original license application. Since that time, LES has revised its

application to commit explicitly to the use of a 25% contingency factor in accordance with

NUREG-1757 - the applicable NRC guidance document. To the extent NIRS/PC belatedly

contest the adequacy of that factor, they do so in complete contravention of prior Board rulings

that reject the very arguments upon which they rely.

C. Basis I of Contention NIRS/PC EC-6ITC-3 Should Be Dismissed insofar as it Constitutes
an Impermissible Collateral Attack on 10 C.F.R. Part 61

From the inception of this proceeding, the core of Intervenors' argument

regarding DU disposal has been that DU is transuranic ("TRU") or greater-than-Class C

("GTCC") waste, and that DU "fits squarely within the NRC definition for that category, if we

ignore the nomenclatural difference between uranium and transuranium radionuclides and focus

on the substance."27 NIRS/PC, in other words, would have this Board ignore the language of the

relevant NRC regulations in favor of an alternative classification of DU that NIRS/PC and its

25 See "Responses on Behalf of Nuclear Information and Resource Service and Public Citizen to
Applicant's Interrogatories Dated July 8, 2005" (July 19, 2005), at 21-22.

26 See, e.g., Memorandum and Order (Ruling on Motion to Admit Late-Filed Amended and
Supplemental Contentions) (Aug. 4, 2005) (unpublished), at 21 (citing June Late-Filing Ruling at
14 n.13).

27 NIRS/PC Intervention Petition at 30 (emphasis added).
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expert, Dr. Ariun Makhijani, would have this Board adopt. Indeed, in setting forth Basis I of

what has been designated Contention NIRS/PC EC-6/TC-3, Intervenors stated as follows: "The

'engineered trench' method of waste disposal proposed by LES is not likely to be acceptable (ER

4.13-11, -19). Viewing the depleted U3 08 as GTCC waste, disposal in such manner would not

meet approval under 10 C.F.R. Part 61."28 Aijun Makhijani's July 2005 deposition erases any

and all doubt that in Basis I, NIRS/PC seek impermissibly to challenge to the Commission's Part

61 regulations.

Specifically, during his July 2005 deposition, Dr. Makhijani made numerous

statements that underscore his fundamental disagreement with the waste classification and

disposal provisions codified in 10 C.F.R. Part 61. Among other things, Dr. Makhijani stated as

follows:

* "I believe on looking at 10 CFR 61.55, Table 1 and Table 2, that the clear inference, other
than nomenclature, was that under this system of classification, the technical inference from
this rule was that depleted uranium should be classified as Class C waste because it was the
same as greater than Class C waste or transuranic waste." Arjun Makhijani July 21, 2005
Deposition, Tr. at 24 (emphasis added).

* "And what I said here is that it [DU] should be classified as greater than Class C waste. I
didn't say it was classified as greater than Class C waste. And it could be classified as
transuranic waste." Id. (emphasis added).

* "And my position has been that in looking at the intent and radiological characteristics of
greater than Class C waste, in the alpha-emitting line, and looking at the alpha-emitting
line in the EPA rules, depleted uranium belongs there although it is not there currently."
Id. at 26 (emphasis added).

* "It's been my position that no classification of depleted uranium should be allowed that
permits its disposal in anything other than a deep geologic repository." Id. at 31 (emphasis
added).

* "Well, it [the default provision of Section 61.55(a)(6)] might apply to small amount of
uranium, but I do not believe that it applies to bulk uranium waste because it is without
reference to the other parts of Part 61 which have an explicit dose limit.... So I don 't

28 Id. at 38 (emphasis added).
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believe that depleted uranium should belong here. I don't believe that Part 61 actually
covered depleted uranium because it was explicitly dropped. It was mentioned and then
explicitly dropped. So I don't believe that a blanket provision like this could cover an
element that was dropped because it was not foreseen to be disposed off in large
quantities. That's why it was dropped. So I don't believe this exemption could cover
that." Id. at 138 (emphasis added).

Further, during his July 2005 deposition, Dr. Makhijani stated that he had recently

published a report "surveying uranium enrichment plants around the world." At LES counsel's

request, NIRS/PC provided a copy of that report to LES subsequent to the deposition. That

report contains yet one more example of Dr. Makhijani's longstanding remonstrations relative to

the waste classification provisions of 10 C.F.R. Part 61 as they apply to DU waste. In particular,

the report states:

In its consideration of a license application for a new uranium enrichment
plant in Louisiana, the Nuclear Regulatory Commission (NRC), declared
that DU from the plant would be considered "Class A" "low-level"
radioactive waste. "Class A" is the category for the least dangerous "low-
level" radioactive waste. The NRC made this declaration under the default
provision for unclassified wastes in the Code of Federal Regulations 10
CFR 61.55. This classification is fundamentally flawed and potentially
dangerous.2 9

As the foregoing suggests, Dr. Makhijani's disagreement with the classification of

DU as Class A waste under 10 C.F.R. Part 61 is indeed longstanding. In fact, in the Claiborne

proceeding, Dr. Makhijani filed multiple affidavits in support of pleadings in which the

intervenor, Citizens Against Nuclear Trash ("CANT'), expressly acknowledged that DU is Class

A waste under the provisions of Part 61. For example, in a January 17, 1995 filing supported by

an affidavit from Dr. Makhijani, CANT petitioned, pursuant to Section 2.758 (now Section

2.335), for the waiver of the waste classification provisions of 10 C.F.R. §§ 61.55(a)(3) and

29 Uranium Enrichment: Just Plain Facts to Fuel an Informed Debate on Nuclear Proliferation and
Nuclear Power, Institute for Energy and Environmental Research, A. Makhijani, L. Chalmers,
and B. Smith (Oct. 15, 2004), at 38 (emphasis added).
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61.55(a)(6), such that the DU to be generated by the proposed facility could be classified as

GTCC and require disposal in a "geologic repository." CANT asserted as follows:

[T]he applicable regulations do not specifically address the appropriate
waste classification of depleted uranium tails. As a result, depleted
uranium falls into a catch-all provision [§ 61.55(a)(6)], which allows it to
be treated as Class A low-level waste, for which the NRC permits near-
surface burial, under its less stringent waste disposal requirements.3 0

Shortly thereafter, Dr. Makhijani provided another affidavit, this time in support

of CANT's opposition to an NRC Staff motion for summary disposition (and a related applicant

response thereto) of a CANT contention concerning the disposition of DUF6 from the proposed

Claiborne Enrichment Center. Specifically, Dr. Makhijani furnished an affidavit in support of

CANT's statement of material facts, which provided, in relevant part, that:

Under the NRC's regulations in 10 C.F.R. Part 61, the choice of waste
disposal measures for radioactive waste is based on the classification of
the waste under 10 C.F.R. § 61.55(a). The regulations do not specifically
address the appropriate classification of depleted uranium tails. By
default, they are classified as "Class A" radioactive waste, for which
near-surface disposal is allowed. 10 C.F.R. § 61.55(a).3

The upshot is that CANT and, more importantly for this proceeding, NIRS/PC's

expert witness Dr. Makhijani, plainly acknowledged that DU is Class A waste under Part 61.

The juxtaposition of the foregoing CANT statements (as supported by Dr. Makhijani) with Dr.

30 See "[CANT's] Petition for Waiver of 10 C.F.R. § 61.55(a)(3) and 10 C.F.R. § 61.55(a)(6) and

for the Classification of Depleted Uranium Tails as Greater Than Class C Radioactive Waste"
(Jan. 17, 1995), at 2 & Attach. 2, "Affidavit of Arjun Makhijani." Incidentally, the Licensing
Board rejected CANT's waiver request for lack of special circumstances, stating, inter alia, that
"[b]ecause depleted uranium, the low-level radioactive waste from the Applicant's proposed
enrichment facility, is not listed in either Table I or 2 it is Class A waste under the terms of
section 61.55(a)(6)." See Louisiana Energy Servs., L.P. (Claiborne Enrichment Center),
Memorandum and Order (Ruling on Intervenor's Petition to Waive Certain Regulations), 1995
WL 110611, at *1 (Mar. 2, 1995), petition for interlocutory review denied, CLI-95-7, 41 NRC
383 (1995), vacated, CLI-98-5, 47 NRC 113 (1998).

31 See "[CANT's] Opposition to NRC Staffs Motion for Summary Dispostion of Contention W"
(Feb. 14, 1995) (specifically "Statement of Material Facts as to Which There Exists a Genuine
Issue to be Heard" at I & Attach. 1, "Affidavit of Arun Makhijani") (emphasis added).

13



- -

Makhijani's recent deposition testimony in this proceeding makes it clear that, in arguing that

DU waste "should" be classified as GTCC or TRU waste, NIRS/PC and Dr. Makhijani are

impermissibly challenging the waste classification and disposal provisions of 10 C.F.R. Part 61.

While Dr. Makhijani now purports to ignore regulatory "nomenclature" and rely

on technical "inferences," it is well-established that the interpretation of an agency regulation

begins with the language and structure of the provision itself.32 In this case, the language and

structure of the relevant regulatory provisions - 10 C.F.R. §§ 61.2 and 61.55(a) - are

unambiguous. When construed in accordance with their clear terms, these regulations can lead

only to one conclusion, that DU is Class A waste for purposes of Part 61 - a conclusion that Dr.

Makhijani, himself, has previously embraced.

First, as the Staff noted in its Final Environmental Impact Statement ("FEIS") for

the NEF, "[l]ow-level radioactive waste is defined by what it is not."33 Depleted uranium is not

high-level radioactive waste, is not transuranic waste, is not spent nuclear fuel, and is not Section

11 e.(2) byproduct material, as those terms are defined in the Atomic Energy Act and NRC

regulations.34 The Commission recently confirmed this much in this proceeding.35 Therefore,

DU is low-level "waste" under the plain language of 10 C.F.R. § 61.2.

32 See, e.g., Northeast Nuclear Energy Co. (Millstone Nuclear Power Station, Unit 3), CLI-01-10,

53 NRC 353, 361 (2001) (citing Louisiana Energy Servs., L.P. (Claiborne Enrichment Center),
CLI-97-15, 46 NRC 294, 299 (1997)).

33 NUREG-1790, Environmental Impact Statement for the Proposed National Enrichment Facility
in Lea County, New Mexico - Final Report (June 2005), at 2-28 (inset).

34 See, e.g., 42 U.S.C. §§ 10101(12), 10101(23); 42 U.S.C. 2014e(2); 10 C.F.R. 60.2. NIRS/PC and
Arijun Makhijani contend that certain properties of DU make it comparable to the wastes defined
as transuranic waste by DOE and EPA. Section 11 ee. of the Atomic Energy Act ("AEA") of
1954, as amended, states that "transuranic waste" is "material contaminated with elements that
have an atomic number greater than 92, including neptunium, plutonium, americium, and curium,
and that are in concentrations greater than 10 nano-curies per gram, or in such other
concentrations as the [NRC] may prescribe to protect the public health and safety." 42 U.S.C. §
2014ee. Significantly, Dr. Makhijani has noted that "so long as the enrichment is happening from
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Second, with respect to 10 C.F.R. § 61.55(a), that regulation establishes three

classes of low-level waste - Classes A, B, and C - that are based on the concentrations (in curies

per cubic meter) of specified "long-lived" and "short-lived" radionuclides in the waste. These

radionuclides and their concentrations are listed in 10 C.F.R. § 61.55(a)(3), Table 1 (long-lived

radionuclides) and Table 2 (short-lived radionuclides). GTCC waste is waste containing

radionuclides specifically listed in Table 1 or 2 at concentrations that exceed the limits specified

for Class C waste. For radioactive waste that does not contain any of the specific radionuclides

listed in Table 1 or Table 2, Section 61.55(a)(6) expressly provides that the waste "is Class A"

waste. Because neither depleted uranium nor any of its associated uranium isotopes is listed in

Table 1 or Table 2 of Section 61.55(a)(3), depleted uranium is Class A waste under the clear

terms of Section 61.55(a)(6). Significantly, this is the same conclusion reached by LES and the

NRC Staff in this proceeding (see NEF FEIS at 2-27 to 2-28), following the very same logic

accepted by Dr. Makhijani, as reflected in his supporting affidavits, on two separate occasions in

the Claiborne proceeding.

In seeking a different result under 10 C.F.R. Part 61, it clear that NIRS/PC and

Arjun Makhijani ultimately take issue with the regulatory framework presently embodied in 10

C.F.R. Part 61. To the extent that they wish to seek modifications to that framework, this

adjudicatory proceeding is not the proper forum for pursuing that objective. As the Commission

natural uranium [as opposed to recycled uranium], the transuranic elements would not be present
in depleted uranium." Arun Makhijani July 21, 2005 Deposition, Tr. at 19-20. LES will use
only natural uranium hexafluoride as feed material at the NEF.

35 See CLI-05-5, 61 NRC at 34-36.

15



has made clear, "[i]f [p]etitioners are dissatisfied with our generic approach to [a] problem, their

remedy lies in the rulemaking process, not in [] adjudication."36

Additionally, insofar as NIRSJPC believe that the relevant provisions of 10 C.F.R.

Part 61 should not be applied in this proceeding, they also could have invoked the "waiver"

provision of 10 C.F.R. § 2.335(b). Section 2.335(b) provides that a party to an adjudicatory

proceeding "may petition that the application of a specified Commission rule or regulation or any

provision thereof . . . be waived or an exception made for the particular proceeding." 10 C.F.R.

§ 2.335(b). Further, "[t]he sole ground for petition of waiver or exception is that special

circumstances with respect to the subject matter of the particular proceeding are such that the

application of the rule or regulation (or a provision of it) would not serve the purposes for which

the rule or regulation was adopted." Id. (emphasis added). NIRS/PC have not availed

themselves of this procedure.37  Notably, Dr. Makhijani, the expert witness upon whom

NIRS/PC now rely in this proceeding, supported in the prior Claiborne proceeding the

conclusion that a waiver would be required for DU to be considered GTCC under 10 C.F.R. Part

61.

In sum, Basis I of Contention NIRS/PC EC-6/TC-3 should be dismissed as an

impermissible challenge to the pertinent provisions of 10 C.F.R. Part 61. It is clear that Basis I is

bound inextricably to the notion that DU should be viewed as GTCC or TRU, and that the

current provisions of Part 61 do not support such a result. By insisting that DU be treated as

36 Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 345
(1999). See also Connecticut Yankee Atomic Power Co. (Haddam Neck Plant), CLI-03-7, 58
NRC 1, 7 (2003) (stating that "[i]f our safety regulations are in any way inadequate and need
revision, the appropriate vehicle to ask the Commission to set a new standard is a petition for
rulemaking under 10 C.F.R. § 2.802').

37 That being said, however, the Commission has stated that "[w]aiver of a Commission rule is
simply not appropriate for a generic issue." Haddam Neck, CLI-03-7, 58 NRC at 8 (citation
omitted).
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GTCC or DU and placed in a deep geologic repository, NIRS/PC seek to impose an alternative

regulatory framework. In doing so, they improperly challenge the existing and applicable

regulatory scheme contained in Part 61, pursuant to which DU is classified as Class A low-level

waste for purposes of disposal. See 10 C.F.R. § 2.335(a).

V. CONCLUSION

For the reasons stated. above, the Board should dismiss (1) Basis B of Contention

NIRS/PC EC-3/TC-1 (Depleted Uranium Hexafluoride Storage and Disposal); (2) Basis 1 of

Contention NIRS/PC EC-5/TC-2 (Decommissioning Costs) (to the extent it has not been

previously withdrawn by NIRS/PC); and (3) Basis I of Contention NIRS/PC EC-6/TC-3 (Costs

of Management and Disposal of Depleted Uranium).

Respectfully submitted,

Jyes 'Curtiss, Esq.
] avid Al Repka, Esq.

.. ] a~rtin Al O'Neill, Esq.
Roma, Esq.

WINSTON & STRAWN LLP
1700 K Street, N.W.
Washington, DC 20006
(202) 282-5000

John W. Lawrence, Esq.
LOUISIANA ENERGY SERVICES, L.P.
100 Sun Avenue, NE
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Dated at Washington, District of Columbia
this 31st day of August 2005
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