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MAINTAIN DESIGNATION OF CERTAIN DOCUMENTS AS PROPRIETARY

Preliminary statement

This memorandum is submitted on behalf of Intervenors Nuclear Information and

Resource Service and Public Citizen ("NIRS/PC") in response to the Motion on behalf of

Louisiana Energy Services, L.P. in Response to Intervenor Notice Contesting Designation of

Certain Applicant Documents as Protected Materials, served on August 22, 2005. ("LES

Motion").

Factual Background

The forthcoming hearing scheduled for October 24, 2005 threatens to be conducted

almost entirely in secret sessions because of the designation of documents as "proprietary" by

Louisiana Energy Services, L.P. ("LES"). NIRS/PC submit that it would be very unfortunate if

hearings of such importance for the citizens of New Mexico must be conducted behind closed

doors. Consequently, NIRS/PC have requested LES to "declassify" certain key documents, since
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there is no real business interest in their confidentiality. Thus, on August 12, 2005, NIRS/PC

wrote to LES, requesting declassification of:

1. The Memorandum of Understanding ("MOU") between LES and AREVA

Enterprises, Inc. ("AREVA"), dated January 21, 2005 regarding the possible

construction of a deconversion plant to convert depleted uranium from the National

Enrichment Facility ("NEF"). (LES-PRO-00750 to 00754).

2. The Memorandum of Agreement ("MOA") between LES and Waste Control

Specialists LLC ("WCS"), dated January 14, 2005 regarding possible disposal of

depleted uranium waste from the NEF at the WCS site in Andrews County, Texas.

3. LES's spread sheet containing calculation of depleted uranium disposal costs,

attached to a copy of the WCS MOA. Together these documents comprise

Attachment 3 to LES's letter to Commission Staff dated April 8, 2005, labeled

"Proprietary Information Related to Depleted U Disposal Costs." (LES-PRO-00777

through 00783).

4. Another LES spread sheet concerning calculation of depleted uranium disposal costs

and containing different price information. (LES-PRO-00662).

NIRS/PC pointed out to LES in a letter dated August 12, 2005 that the materials in

question do not meet the requirements for proprietary matter set forth in the order dated May 21,

2004. LES declined to release the materials and instead filed a motion seeking the maintenance

of protected status on August 22, 2005. NIRS/PC respond herein to the LES Motion.

NIRS/PC seek a determination by the Atomic Safety and Licensing Board (the "Board")

that the materials in issue should be disclosed in full. If, however, the Board should conclude

that some parts of certain documents must be kept confidential, NIRS/PC request that the Board
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designate such parts for confidential treatment, so that the remainder may be made public, with

the purpose of preserving, to the maximum possible extent, a public hearing on the critical

questions of waste management and disposal.

Copies of the documents in question are supplied separately to enable the Board to

consider the claims of confidentiality.

Argument

a. The ARE VA Memorandum of Understanding should be made public.

The AREVA MOU (LES-PRO-00750 through 00754) is a five-page document whereby

LES and AREVA, a French-based nuclear conglomerate, agree to discuss construction of a

deconversion plant to serve the NEF. LES acknowledges that the AREVA MOU has been

publicly announced. (LES Motion 4). LES claims that the MOU discloses "a timeline for

expected activities and operations related to the contemplated deconversion facility, and refers to

other business plans and activities by the AREVA Group and LES that are of a confidential

nature." (LES Mot. 4; see also Ex. 1, Ferland aff. par. 3, Aug. 22, 2005; Ex. 2, McMurphy aff.

par. 3, Aug. 22, 2005). In fact, the document contains a proposed schedule for licensing and

construction, but the commitments of the parties are minimal; they agree to have discussions.

Moreover, to the extent the document contains information of any substance, the information has

been disclosed in public documents. In a public filing with the Commission LES has stated:

"As discussed in response to Item 4-5A, a Memorandum of Agreement between LES and
Areva concerning the eventual construction of a deconversion facility to be located near
the NEF, but outside the state of New Mexico, is described in the attached press release
(Attachment 4-5 A.1). It is LES's intent to use such a facility to deconvert the depleted
uranium byproduct to U3 08 , dispose of it at a low-level radioactive waste repository, and
to neutralize the deconversion byproduct of aqueous hydrogen fluoride (HF) to calcium
fluoride (CaF,) so that it can be disposed of in an industrial landfill. To that end, the two
processes that are offered by Areva are the Cogema process which has been in use at
Cogema's W Plant in Pierrelatte, France, for 20 years and the Framatome process that
will be used by Uranium Disposition Services (UDS) at the plants that are to built at
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Paducah, KY and Portsmouth, OH. Both processes produce aqueous HF containing only
trace amount uranium which can then be neutralized to CaF2 and then disposed of as
industrial waste. An information sheet is attached (Attachment 4-6 A. 1)." (NEF
submission to Commission Staff, Feb. 11, 205, Enclosure 2 at 14).

The LES-AREVA press release states likewise that LES intends to

"pursue construction of a private deconversion facility outside of New Mexico and to
deconvert the NEF byproduct to a uranium oxide that can be disposed of safely. The
oxide would then be sent to low-level radioactive waste facilities outside the State of
New Mexico for storage and/or disposal." (id. Att. 4-5 A. l).

Concerning the "timeline," Congressman Pearce has issued a press release, stating, inter alia:

"The deconversion facility will apply for an operating license in 2011. It is estimated that
the approval process will take approximately two years. Construction will begin in 2014
through late 2016. The plant would be in full operation in 2017.

. . . Target date for facility operation is late 2016 or early 2017." (Pearce press release,
Feb.3, 2005) (attached hereto).

Concerning the asserted "business plans" the Urenco Annual Report and Accounts for 2004

discloses the following:

"UEC is working towards gaining a license for the building of a tails deconversion
facility at the Urenco Capenhurst site. The initial safety case is in preparation, with a
view to beginning the license application process towards the end of 2005. If successful,
the plant will be operational by 2010." (Urenco 2004 Annual Report and Accounts, at 8).

Thus, although LES claims that the MOU contains a confidential "timeline" and refers to "other

business plans" (LES Mot. at 4), LES wholly fails to establish that anything of substance in the

AREVA MOU has not been made public already. LES has failed to carry its burden of proof

under the confidentiality order, and the AREVA MOU should not be kept confidential.

b. The WCS Memorandum of Agreement should be made public.

The WCS MOA likewise simply commits the parties to conduct discussions that may

lead to an agreement. It also contains the disposal cost estimate that LES relies upon in its

estimate of decommissioning costs. LES concedes that the existence of the agreement has been
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publicly disclosed. (LES Mot. 6). LES tells the Board that the WCS MOA discloses "specific

cost and disposal alternatives" (LES Motion 7; see also id. Ex. 3, Dials aff. par. 6, April 18,

2005) and "potential terms of a possible contract between LES and WCS." (id. Ex. 4, Ferland

aff. par. 4, Aug. 22, 2005).

However, LES's projected cost of disposal of DU308 at the WCS site-for which LES

relies upon the WCS MOA-can be determined from publicly available information. For

example, on June 15, 2005 the Commission Staff released the Safety Evaluation Report,

NUREG-I 827. That document sets forth the following information about depleted uranium

disposal costs claimed by LES:

"The disposal cost of $1.14/kg U for depleted uranium oxides was based on an estimate
provided by Waste Control Specialists. Staff compared the Waste Control Specialists
estimate to an estimate for disposal of decommissioning wastes the applicant had
obtained from Envirocare of Utah and found it to be consistent. The Envirocare disposal
estimate for decommissioning waste was $2.12/m3 ($75/ft3) (LES, 2004). For the
disposal of U 3 0 8, the equivalent disposal cost at Envirocare is $1.07/kg U." (NUREG-
1827, at 10-12).

NIRS/PC pointed out in its August 12 letter to LES that the disposal charge estimate suggested

by WCS can be calculated as S78.20 per cubic foot from public information, i.e., the $1.14

estimated cost per kgU and data concerning expected disposal densities disclosed in LES's

public submission dated March 29, 2005. Thus:

The average density of the DU308 to be disposed of is:
(1/2)*(2.7+3.0) = 2.85 gm DU308 per cubic centimeter

The average density of the DU in this DU308 is:
(0.85 gm DU/gm DU308)*(2.85 gm DU308/cc) = 2.423 gm DU per cubic
centimeter

This DU density can be re-expressed as:
(2.423 gm DU/cc)*(0.001 kg DU/gm DU)*(28,316.85 cc/cubic foot) = 68.612 kg
DU per cubic foot

Finally, the disposal cost reported in the March 29, 2005 memo becomes:
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(1.14 S/kg DU)*(68.612 kg DU/cubic foot) = $78.20 per cubic foot

Moreover, it is public information that the estimated cost of disposal at the Envirocare of Utah

("Envirocare") disposal site is $75.00 per cubic foot and that the WCS estimate is "consistent"

with the Envirocare estimate. (NUREG-1827 at 10-12). In this situation, the bases for LES's

cost estimate and for Commission Staff's conclusion as to disposal cost are in the public domain,

and the document should not be kept confidential.

Most of the remaining information in the WCS MOA has been made public elsewhere.

The expected schedule for production of DU308 from a deconversion plant, the expected

schedule for determination of WCS's disposal license applications, the role of the Texas

Compact Commission in authorizing waste disposal and in setting prices, and the requirement of

licenses for all relevant facilities are all publicly known facts. There is little more of substance in

the WCS MOA. The Board should not be required to keep the MOA confidential. If the Board

determines that any specific information must be kept confidential, such material should be

redacted and the remainder made public.

LES has very little documentary support for its estimate of the cost of disposal of

depleted uranium. NIRS/PC have pointed out in detail that the disposal cost should be calculated

at a much higher figure than LES's estimate. (Report by Arjun Makhijani and Brice Smith, filed

Nov. 24, 2004, at 35-51). If LES can keep confidential the few documents containing LES's

estimate, LES may be able to require the hearing on disposal costs to be held behind closed

doors. But there is no basis for LES's claims of confidentiality, because the substance of LES's

disposal cost estimate has already been made public. It would be extremely unfortunate if LES's

insubstantial claims of confidentiality caused the expulsion of the public from the hearing on

disposal costs.
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c. Information about LES's disposal cost calculations should not be protected.

LES also seeks to keep secret certain spread sheets containing calculations of the cost of

disposal of depleted uranium. (LES-PRO-00662; LES-PRO-00778). LES has simultaneously

produced redacted versions of these documents. (LES Motion 8). LES argues that

confidentiality should be maintained as to disposal cost information and U3 0s density

information from commercial vendors. (LES Motion 8).

However, under the explicit terms of the Protective Order, the protections of that order

cease to apply unless LES files a motion with supporting affidavits:

"This protective order shall automatically cease to apply to such materials ten (10) days
after the notification is made unless the designator, within such ten-day period, files a
motion with the Licensing Board, with supporting affidavits, demonstrating that the
materials should continue to be protected." (Memorandum and Order, May 21, 2004,
par. N at 7). -

Further:

"In any challenge to the designation of materials as protected, the burden of proof shall
be on the party seeking protection." (id.).

With respect to document LES-PRO-00662, NIRS/PC specified in writing on August 12, 2005

that it contested the designation of LES-PRO-00662 as confidential. As to that document, LES

has filed no affidavit. No LES witness has stated that the contents of document LES-PRO-00662

are the type that has customarily been kept in confidence or have, in fact, been kept confidential

by LES. LES has not made known to the Board the origins or commercial significance of the

information in this document. The document contains pricing information concerning the cost of

disposal of depleted uranium that has not been submitted to Commission Staff and whose source

is not known. Plainly, LES has not carried its burden of proof. The document should be made

public.
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The other spread sheet, document LES-PRO-00778, contains the same disposal density

information as the presumably nonconfidential spread sheet, LES-PRO-00662. Therefore, the

disposal density information in document LES-PRO-00778 should be deemed nonconfidential.

The only remaining information that LES would keep confidential in LES-PRO-00778 is the

disposal cost per cubic foot quoted by WCS, which, as shown above, has effectively been made

public and cannot be deemed confidential.

Accordingly, spread sheets LES-PRO-00662 and LES-PRO-0778 are not entitled to the

protection of the confidentiality order and should be made public.

Conclusion

Under the confidentiality order materials are to be protected only where they contain

information (1) of a type customarily held in confidence, (2) for which there is a rational basis

for maintaining confidentiality, (3) that has in fact been kept confidential, and (4) that is not

found in public sources. (Memorandum and Order, May 21, 2004, at 1-2). Moreover, when

challenged, the party that designated information as proprietary may not rest upon its assertions

but must supply the Board with the evidentiary bases for such claims, viz:

"a motion with the Licensing Board, with supporting affidavits, demonstrating that the
materials should continue to be protected." (Memorandum and Order, May 21, 2004,
par. N at 7).

Here, the contents of the AREVA MOU and the WCS MOA are in public circulation

from sources outside the claimed confidential documents. Moreover, the critical information

about cost estimates relied upon by LES has effectively been made public. Likewise, LES has

failed to make the required affidavit showing as to the information in the spread sheet, LES-

PRO-00662. Such action by LES makes it impossible for LES to claim that such information

has customarily been kept confidential or has been kept confidential in this instance.
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The citizens of New Mexico should not be shut out of the hearings that determine

whether a new radioactive facility shall be built in their state, especially those hearings that

involve the treatment and disposal of the large quantities of radioactive wastes produced by that

facility. The selection of treatment processes, the decisions on methods of waste disposal, and

the key determination of the adequacy of financing for cleanup and waste disposal-all are of

critical interest to New Mexicans. If LES's plans for waste disposal are inadequate and the

necessary funds are not ensured, disposal may not occur as planned-thrusting the burden of the

waste, with its additional risk and expense, onto the shoulders of New Mexicans.

LES would prefer to close these hearings to the public and even to remove them from the

State of New Mexico altogether on the grounds that commercial secrets might be revealed. To

that end, LES seeks to lower the curtain of confidentiality upon documents reflecting LES's

treatment and disposal plans. Such result would be highly unfortunate for the citizens of New

Mexico.

LES complains that the challenge by NIRS/PC is made too late. (LES Motion 9). But

the confidentiality order contains no deadline. The Board may determine "at any time" that the

order should not apply to materials designated as protected. (Memorandum and Order, May 21,

2004, par. U). The prospect of closed hearings is now upon us and should be addressed at this

time, so that the public can receive important information affecting New Mexico.

Most importantly, these documents are not properly deemed confidential. There is

nothing in the materials that has not been-or should not be-made public. NIRS/PC submit

that the Board should deny the protection of the confidentiality order for the documents in issue,

so that the hearing in this matter can be opened to the public to the greatest possible extent.
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Respectfully submitted,

Lindsay A. Lovejoy, Jr.
618 Paseo de Peralta, Unit B
Santa Fe, NM 87501
(505) 983-1800
(505) 983-0036 (facsimile)
E-mail: lindsav(Thlindsaylovejov.com

Counsel for Petitioners
Nuclear Information and Resource Service
1424 16th St., N.W. Suite 404
Washington, D.C. 20036
(202) 328-0002

and

Public Citizen
1600 2 0 "h St., N.W.
Washington, D.C. 20009
(202) 588-1000

August 29, 2005
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CERTIFICATE OF SERVICE

Pursuant to 10 CFR § 2.305 the undersigned attorney of record certifies that on August

29, 2005, the foregoing Memorandum on behalf of Intervenors Nuclear Information and

Resource Service and Public Citizen in response to Motion by Louisiana Energy Services, L.P.

to Maintain Designation of Certain Documents as Proprietary was served by electronic mail and

by first class mail upon the following:

G. Paul Bollwerk, III
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: gpb(Rvnrc.ov

Dr. Paul B. Abramson
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: pba(-nrc.gov

Dr. Charles N. Kelber
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: CKelbernw~att.net

James R. Curtiss, Esq.
David A. Repka, Esq.
Martin J. O'Neill, Esq.
Winston & StrawNn
1700 K St., N.W.
Washington, D.C. 20006
e-mail: icurtiss(Ruwinston.com

drepka(a:winston.com
moncillnihwinston.com

John W. Lawrence, Esq.
National Enrichment Facility
100 Sun Avenue, N.E.
Albuquerque, NM 87109
e-mail: ilawrencernefnmrr.com
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Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attention: Associate General Counsel for Hearings, Enforcement, and Administration
e-mail: OGCMailCenterenrc.gov

lbc(hvnrc.iov
abcl (1 vnrc. eov
ithritnrc.!ov
dmrl (Ianrc.oxov
dac3 0onrc.cov

Office of Commission Appellate Adjudication
Mail Stop O-16C I
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attention: Rulemakings and Adjudications Staff (original and two copies)
e-mail: hearinadocket(dimrc.uov

Lindsay A. LAejoy, Jr. Q
618 Paseo de Peralta, Unit B
Santa Fe, NM 87501
(505) 983-1800
(505) 983-0036 (facsimile)
e-mail: Iindsav(Olindsavlovejov.com
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IMMEDIATE RELEASE Contact: Jim Bums

February 3, 2005 (202) 225-2365

Pearce Announces Agreement Reached
On Deconversion Facility for New Mexico

WASHINGTON, Feb.3 - New Mexico Congressman Steve Pearce announced Thursday that
Louisiana Energy Services (LES) and the nuclear energy company AREVA Incorporated have
reached agreement in the form of a "Memorandum of Understanding" on possible construction
of a private uranium deconversion plant that would support the proposed National Enrichment
Facility near Eunice, New Mexico.

LES officials have said in the past it was their intention to build such a facility in order

to deconvert the NEF byproduct in order to dispose of it safely. The byproduct would then be
sent to low-level radioactive waste facilities outside the State of New Mexico for storage or
disposal.

Pearce said, "I applaud the agreement. It is a great step for the New Mexican economy because it
will add more jobs. It is also a great step for the nuclear energy industry in our state. This shows
that LES is carrying out its promise to the residents of Lea County and the state on its
deconversion facility. We are completely confident that when the NRC grants the license for the
NEF that the deconversion facility contract would be finalized very quickly."

"The deconversion facility is based on proven technology that will completely eliminate the
concerns about the disposal of the NEF byproducts," said Pearce.

The deconversion facility will apply for an operating license in 2011. It is estimated that the
approval process will take approximately two years. Construction will begin in 2014 through
late 2016. The plant would be in full operation in 2017.

The facility would be regulated by the United States Nuclear Regulatory Commission and the
state of New Mexico. Target date for facility operation is late 2016 or early 2017.
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