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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

_)
In the Matter of ) Docket No. 52-007-ESP

EXELON GENERATION COMPANY, LLC ) ASLBP No. 04-821-01-ESP

(Early Site Permit for the Clinton ESP Site) ) August 22, 2005

EXELON GENERATION COMPANY'S ANSWER
IN OPPOSITION TO INTERVENORS' PETITION FOR REVIEW

On August 12, 2005, the Environmental Law and Policy Center, Blue Ridge

Environmental Defense League, Nuclear Information and Resource Service, Nuclear Energy

Information Service, and Public Citizen (collectively, "Intervenors") filed Intervenors' Petition

for Review of the Atomic Safety and Licensing Board's Dismissal of Contention 3.1 and

Rejection of Intervenors' Proposed Amended Contention 3.1 ("Intervenors' Petition").

Intervenors allege that the Board failed to provide for the rigorous explanation and objective

evaluation of wind and solar power as required by the National Environmental Policy Act

("NEPA").' Exelon Generation Company, LLC ("EGC") hereby files its Answer in opposition

to the Petition.

I. SUMMARY

Under 10 C.F.R. § 2.341(b)(4), Intervenors' Petition must demonstrate that a finding of

material fact by the Licensing Board is clearly erroneous; that the Board's legal conclusions are

without governing precedent or are contrary to established law; or that the Board's ruling raises a

' Intervenors' Petition at 1.
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important question of law or policy.2 The essence of the Licensing Board's decision in this

proceeding is that: 3

* EGC is a merchant generator, and the purpose of the proposed Clinton project is to generate

baseload power for sale on the wholesale market;4

* Energy conservation is not a reasonable alternative to the proposed Clinton project because

it cannot generate baseload power for sale on the wholesale market. However, examination

of energy conservation is a surrogate for the need for power analysis, which can be deferred

to the combined license ("COU") proceeding under 10 C.F.R. § 52.18;5

* Wind and solar power are intermittent resources that cannot generate baseload power.

Therefore, wind and solar power are not reasonable alternatives to the proposed Clinton

project because they cannot serve the purpose of the project; 6 and

* Combinations involving wind and solar power would need large amounts of fossil-fueled

facilities to generate baseload power equivalent to the proposed Clinton project. Due to the

environmental impacts of the fossil-fueled facilities, such combinations are not

environmentally preferable to the Clinton project.7

Given these fundamental rulings by the Licensing Board, there simply is no reason for the

Commission to accept review of the Board's decision. None of the above factual findings is

2 10 C.F.R. § 2.341(b)(4Xi)-(iii).

3 Memorandum and Order (Ruling on Motion for Summary Disposition and Petition for Admission of Amended
Contention 3.1), LBP-05-19 (July 28, 2005) ("Memorandum and Order").

4 Memorandum and Order, at 12-13.

5 Memorandum and Order, at 21-23.

6 Memorandum and Order, at 20 & n.76.

' Memorandum and Order, at 37.

I-WA/2437811.1 2



clearly erroneous, the decision is fully consistent with legal precedent, and the decision raises no

important legal or policy issues. Furthermore, several of Intervenors' arguments are not

material to the fundamental rulings of the Board.

II. PROCEDURAL BACKGROUND

On September 25, 2003, EGC filed an application for an Early Site Permit ("ESP")

seeking approval of the existing Clinton nuclear power station site in Dewitt County, Illinois, for

the possible construction of one or more new nuclear reactors. As noted in Section 3.3 of the

application, the applicant for the Clinton ESP is EGC, which conducts non-regulated activities,

such as power generation.8 The application also states that the purpose of the proposed EGC

ESP facility is to operate as a baseload merchant generator-the power produced will be sold on

the wholesale market, without specific consideration to supplying a traditional service area or

satisfying a reserve margin objective.9 On May 3, 2004, Intervenors filed proposed Contention

3.1 that alleged several shortcomings with respect to EGC's evaluation of energy alternatives to

the proposed EGC ESP facility, including energy conservation.' 0

In its Memorandum and Order of August 6, 2004, the Licensing Board admitted, in part,

Contention 3.1 with respect to wind and solar power and combinations thereof. In admitting

Contention 3.1, the Licensing Board rejected those portions of Intervenors' proposed Contention

3.1 that pertained to the need for power and energy conservation on the ground that those matters

s See Section 3.3 of the Administrative Information in the ESP application. Section 3.3 also states that in 1997,
Illinois deregulated the generation and sale of wholesale electric power in the state

9 See page 9.2-1 of the Environmental Report for the ESP application.

'° Supplemental Request for Hearing and Petition to Intervene by Environmental Law and Policy Center, Blue
Ridge Environmental Defense League, Nuclear Information and Resource Service, Nuclear Energy Information
Service, and Public Citizen, Contention 3.1-The Clean Energy Alternatives Contention ('Intervenors' Contention
3.1"), at 1-2 (May 3, 2004).

I WA/243781 1.1 3



are outside the scope of this proceeding."1 In this regard, the Licensing Board also ruled that it is

not necessary to consider "alternative generation methods that are not typically employed by

independent power generators" such as EGC, because consideration of such methods would

essentially equate to an analysis of need for power. 12 The Board also ruled that Contention 3.1 is

a "contention of omission."' 3

Based upon Contention 3.1, the NRC Staff submitted a request for additional information

("RAI") asking EGC to address Contention 3.1. In its RAI Response on September 23, 2004,

EGC identified revisions to the relevant sections in Chapter 9 of the Environmental Report

("ER") for the Clinton ESP. The RAI Response provided a detailed analysis of wind and solar

power, including combinations of these alternatives with coal and natural gas-fired facilities that

together could generate baseload power in an amount equivalent to the proposed EGC ESP

facility. EGC concluded that wind and solar generation are not reasonable alternatives to the

proposed EGC ESP facility.

On March 3, 2005, the NRC Staff issued its Draft Environmental Impact Statement

("DEIS") for the Clinton ESP. Chapter 8 of the DEIS includes an evaluation of various

alternative generating sources such as wind and solar power, including combinations of

alternatives that, together, could generate baseload power in an amount equivalent to the EGC

ESP facility. In sum, as stated in the DEIS, the NRC Staff reviewed the RAI Response's

analysis of wind and solar power and agreed with EGC's conclusion that wind and solar

" Exelon Generation Co. (Early Site Permit for Clinton ESP Site), LBP-04-17, 60 N.R.C. 229, 245-46 (2004).

12 Id. at 245.

13 Order (Setting Prehearing Conference Call; Communication of NRC Staff Discovery Disclosures), at 2 (Sept. 30,
2004); Memorandum and Order (Denying Filing Extension Request) at 1 (Mar. 23, 2005); Memorandum and Order
(Denying, Following Reconsideration, Filing Extension Request), at 2 (Mar, 30,2005).
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generation are not reasonable alternatives to the proposed EGC ESP facility.14 Further, the DEIS

concludes that the EGC ESP facility would be either environmentally preferable or equivalent to

the combination of power generation alternatives. 15

On March 17, 2005, EGC submitted a Motion for Summary Disposition of Contention

3.1. The Motion for Summary Disposition demonstrated that the RAI Response cures the

alleged omission. In addition, the Motion for Summary Disposition evaluated the information

that Intervenors had provided or cited in support of Contention 3.1, and showed that the

information did not raise any genuine issues of material fact.

On April 6, 2005, the Licensing Board clarified that Intervenors had the opportunity,

based upon information first revealed in the recently issued DEIS and information supplied by

EGC since submitting the ER, to petition to amend Contention 3.1 or file new contentions.' 6 On

April 22, Intervenors submitted the Motion to Amend Contention 3.1 ("Intervenors' Motion to

Amend") and alleged that the NRC Staff and EGC continued to improperly reject better, lower-

cost, safer, and environmentally preferable clean energy alternatives to new nuclear power.' 7

On July 28, 2005, the Licensing Board issued its Ruling on EGC's Motion for Summary

Disposition Regarding Contention 3.1 and Intervenors' Motion to Amend Contention 3.1. In the

July 28, 2005 Memorandum and Order, the Licensing Board held: (1) Intervenors' proposed

Amended Contention 3.1 is inadmissible because it contained impermissible challenges to NRC

regulations which had been previously considered and rejected by the Board; (2) the facts offered

14 See DEIS, at 8-16-8-18.

'5 See DEIS, at 8-21-8-22.

16 Memorandum (Clarifying March 30 Memorandum and Order; Memorializing April 4 Conference Call), at 2
(Apr. 6,2005).

17 Intervenors' Motion to Amend, at 1.
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in support of the proposed amendment either did not differ at all or differed insignificantly from

those considered by EGC; (3) because Intervenors have shown no genuine issue of material fact

or law in the amended contention, no genuine issue of material fact remains regarding

Contention 3.1 as admitted; and (4) because no outstanding contention remains to be litigated in

this proceeding, the contested portion of the ESP proceeding is terminated."

III. INTERVENORS HAVE NOT DEMONSTRATED THAT COMMISSION
REVIEW IS WARRANTED UNDER 10 C.F.R. 4 2341

A. Legal Standards for Petitions for Review

Intervenors assert that (1) the Board improperly narrowed the scope of alternatives to

exclude energy efficiency; (2) the Board ignored genuine disputes of material fact and law

regarding the comparative environmental impacts and cost of wind and solar power and nuclear

power; and (3) the Board approved an inadequate assessment of a combination of alternatives

that failed to provide any beneficial role for wind and solar power.'9

Under 10 C.F.R. § 2.34 1(b)(4), the Commission may grant a petition for review if it

raises a substantial question with respect to the following considerations:

(i) A finding of material fact is clearly erroneous or in conflict with a finding as to
the same fact in a different proceeding;

(ii) A necessary legal conclusion is without governing precedent or is a departure
from or contrary to established law;

(iii) A substantial and important question of law, policy, or discretion has been raised;
(iv) The conduct of the proceeding involved a prejudicial procedural error; or
(v) Any other consideration which the Commission may deem to be in the public

interest. 2 0

is Memorandum and Order, at 4-5. The July 28, 2005 Memorandum and Order also includes a detailed procedural
history of this proceeding, which is not repeated here in the interests of brevity.

'9 Intervenors' Petition, at 1-2.

20 10 C.F.R. § 2.34 1(bX4). These same factors were previously found at 10 C.F.R. § 2.786(bX4), recodflied at
2.34 1(bX4), effective February 13, 2004 (Final Rule, "Changes to Adjudicatory Process," 69 Fed. Reg. 2182, 2219,
2251 (Jan. 14, 2004)).
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Intervenors' Petition does not satisfy these standards. First, Intervenors challenge the

Board's legal ruling regarding energy conservation. As provided in section 2.341, Commission

review is only granted if the Intervenors can show that this legal ruling is inconsistent with

precedent or raises important legal or policy issues. As discussed in Section B below, the

Board's ruling on energy conservation is fully consistent with prior decisions of the Commission

and the courts and with the Commission's regulations in 10 C.F.R. Part 52. Therefore, the

Commission should not accept review of this issue.

The remainder of Intervenors' arguments essentially comprises a series of challenges to

the Board's factual findings-an area in which the Commission has traditionally deferred to the

Board, and the Commission only reverses such findings if they are "clearly erroneous."' As the

Commission recently explained

[w]e ordinarily defer to our licensing board's fact findings, so long as they are not
clearly erroneous. A clearly erroneous finding is one that is not even plausible in
light of the record viewed in its entirety .... Although the Commission has the
authority to reject or modify a licensing board's factual finding, it will not do so
lightly. We will not overturn a hearing judge's findings simply because we might
have reached a different conclusion.22

As explained in Sections C, D, and E below, the Licensing Board's rulings on the factual issues

raised by the Intervenors are solidly grounded in the record and are not clearly erroneous.

Therefore, the Commission should not accept review of these factual issues.

21 See Private Fuel Storage L.L.C (Independent Spent Fuel Storage Installation), CLI-O-OS (Mar. 16, 2005), at 21.

22 Id (citing Tennessee Valley Auth (Sequoyah Nuclear Plant, Units I & 2; Watts Bar Nuclear Plant, Unit 1), CLI-
04-24, 60 N.R.C. 160, 189 (2004)).
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B. The Board's Decisions Regarding the Purpose of the Project and Energy
Efficiency Alternatives are Fully Consistent With Legal Precedent and the
Commission's Regulations

Intervenors claim that the Board failed to require the rigorous exploration and objective

evaluation of all reasonable alternatives to new nuclear power. 23 Specifically, Intervenors argue

that the Board improperly concluded that (1) energy efficiency alternatives should be excluded

because they are inconsistent with EGC's purpose of creating baseload power; (2) the

consideration of such alternatives amounts to an improper analysis of the need for power; and (3)

EGC cannot implement energy efficiency alternatives.

These arguments are not new. Intervenors made these same arguments in their May 3,

2004 filing on proposed Contention 3.1.24 The Licensing Board, in its Memorandum and Order

of August 6, 2004, rejected those portions of Intervenors' proposed Contention 3.1 that pertained

to need for power and energy conservation on the ground that those matters are outside the scope

of this proceeding and/or impermissible challenges to the Commission's regulations.25 On

August 24, 2004, Intervenors filed with the Commission a petition for interlocutory review of the

Board's exclusion of energy efficiency alternatives from Contention 3.1. The Commission

declined to address the merits of that petition, instead concluding that interlocutory review of the

energy efficiency issue was not appropriate.26 Intervenors again raised these issues in their April

22, 2005 Motion to Amend Contention 3. 1.

The Board's rejection of Intervenors' energy efficiency alternatives arguments, in both

their original and proposed amendment to Contention 3.1, is fully consistent with legal precedent

23 Intervenors' Petition, at 9.

24 See Intervenors' Contention 3.1, at 2.

25 Exelon Generation Co., LBP-04-17, 60 N.R.C. at 244-45.

26 Commission Memorandum and Order, CLI-04-3 1, 60 N.R.C. 461 (2004).
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and the Commission's regulations, is based on a common sense understanding of contemporary

energy markets, and therefore raises no important legal or policy issues.

The Board's principal findings on these issues included the following:

* EGC, the applicant, is not the parent holding company whose subsidiaries are engaged in
multiple electric industry functions; rather, it is a subsidiary that is an independent power
producer ("IPP") whose sole business is that of the generation and sale of baseload electricity
at wholesale. The applicant has no transmission or distribution system of its own, no direct
link to the customer, and its business purpose does not include generation technologies that
cannot generate power at full design capacity on a continuous basis.27

* NEPA requires that federal agencies take a "hard look" at the environmental impacts of a
proposed action but the agency need only discuss those alternatives that are reasonable and
will bring about the ends of the project.2 Where the agency is not the sponsor of the project,
the agency's consideration of alternatives may accord substantial weight to the preferences of
the applicant in the design of the project. 29 The agency may take into account the economic
goals of the project's sponsor and should take into account the needs and goals of the
applicant.3 0

* NEPA does not require that the NRC consider alternate ways to achieve a general goal (in
this case, Intervenors' goal of balancing electricity supply and demand); instead, it should
focus on evaluating alternative means by which a particular applicant reaches its goals.3 '
NEPA and the decisions interpreting it quite clearly advise that the NRC Staff should take
into account EGC's goals and needs of owning and operating a baseload plant at the Clinton
site.3 2

* Reasonable alternatives in this case may be limited to those, singly or in combination, which
involve baseload power generation. 33 EGC and the NRC Staff have evaluated a multitude of

27 Memorandum and Order, at 12-13.

2s Memorandum and Order, at 18 (citing Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3,
47 NRC 77, 87-88 (1998); Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho NM 87174), CLI-01-4, 53 N.R.C.
31, 55 (2001) (quoting Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir.), cert. denied, 502
U.S. 994 (1991)).

29 Memorandum and Order, at 18 (citing City of Grapevine v. Dep't of Transp., 17 F.3d 1502, 1506 (D.C. Cir.
1994), cert. denied, 513 U.S. 1043 (1994)).

30 Memorandum and Order, at 18-19 (citing Hydro Resources, Inc., CLI-01-4, 53 N.R.C. at 55).

31 Memorandum and Order, at 19 (citing Citizens Against Burlington, 938 F.2d at 199).

32 Memorandum and Order, at 19.

33 Memorandum and Order, at 20 (comparing Simmons v. US. Army Corps of Eng'rs, 120 F.3d 664, 669 (7th Cir.
1997) with Citizens Against Burlington, Inc., 98 F.2d at 197; City of Grapevine, 17 F.3d at 1506).
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alternatives that can generate baseload power, and Intervenors have failed to show that any of
its proposed alternatives are even arguably competitive baseload alternatives to the proposed
facility.34

* The examination of demand side management, no matter how it is characterized, is nothing
more than a surrogate for examination of the need for power which is expressly not required
pursuant to 10 C.F.R. §§ 52.17(a)(2) and 52.18. Any challenge by Intervenors alleging a
failure to address such issues in the ESP application is an impermissible challenge to
Commission regulations. Further, because EGC has no ability to implement demand side
management, it is not a reasonable alternative and NEPA does not require its examination. 35

As discussed below, the Board's detailed and scholarly analysis of this issue is entirely

consistent with the legal and regulatory precedent and does not raise any important legal or

policy issues.36

NEPA and the NRC's regulations in 10 CFR Part 51 require an analysis of alternatives to

a proposed licensing action. The "rule of reason" guides "both the choice of alternatives as well

as the extent to which the [EIS] must discuss each alternative." 37 Thus, the alternatives analysis

"must consider not every possible alternative, but every reasonable alternative."38

Under NEPA, the reasonableness of an alternative is judged by whether the alternatives

will accomplish the goals or purpose of the project. In its decision in Hydro Resources, Inc., the

Commission held that agencies need only discuss alternatives that are reasonable and "will bring

about the ends" of the proposed action.39 Similarly, the courts have held that "[t]he goals of an

34 See Memorandum and Order, at 20, n.76.

35 Memorandum and Order, at 21-22 (noting that the elimination of the demand side management alternative does
not unreasonably narrow the scope of alternatives, citing Citizens Against Burlington, 938 F.2d at 196).

36 See Memorandum and Order, at 14-23.

37 Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), LBP-03-30, 58 N.R.C. 454,479 (2003)
(quoting City of Carmel-by-the Sea v. Dept. of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997)) (brackets in original).

33 Id. (quotingLongIslandLighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-02, 33 N.R.C. 61, 71
(1991)).

39 CLI-01-04, 53 N.RC. at 55.

I -WA/243781 1.1 10



action delimit the universe of the action's reasonable alternatives."40 Where a federal agency is

not the sponsor of a project, the "consideration of alternatives may accord substantial weight to

the preferences of the applicant and/or sponsor in the siting and design of the project."41

As stated previously, the purpose of the proposed EGC ESP facility is to be a merchant

generator to produce baseload power for sale on the wholesale market. Intervenors have argued

that the purpose of the proposed EGC ESP facility is to meet the energy needs of Illinois.42

Supplying energy needs is obviously an important benefit of the project, and consideration of

need for power from the project is required to be addressed as part of a combined license

proceeding for the project. However, the purpose of the proposed EGC ESP facility, as stated in

the ESP application, is much more specific than simply supplying regional energy needs. The

ESP application explicitly states that the purpose of the project is to produce baseload power for

sale on the wholesale market. Intervenors are not allowed to redefine EGC's purpose for the

project. As stated in Citizens Against Burlington:

[a]n agency cannot redefine the goals of the proposal that arouses the call
for action; it must evaluate alternative ways of achieving its goals, shaped
by the application at issue and by the function that the agency plays in the
decisional process. Congress did expect agencies to consider an applicant's
wants when the agency formulates the goals of its own proposed action.
Congress did not expect agencies to determine for the applicant what the
goals of the applicant's proposal should be.43

40 Citizens Against Burlington, 938 F.2d at 195.

41 City of Grapevine v. Dep't of Transp., 17 F.3d 1502, 1506 (D.C. Cir. 1994), cert. denied, 513 U.S. 1043 (1994).

42 See, e.g., Petition of Intervenors Environmental Law and Policy Center, Blue Ridge Environmnental Defense
League, Nuclear Information and Resource Service, Nuclear Energy Information Service, and Public Citizen for
Interlocutory Review of the Licensing Board Panel's Rejection of Energy Efficiency Alternatives Contention (Aug.
23, 2004), at 9.

43 938 F.2d at 199.
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The Board's analyses and conclusions are simply an application of the Commission's

decision in Hydro Resources, Inc. There, the Commission found that the NRC "need only

discuss those alternatives that are reasonable and 'will bring about the ends' of the proposed

action.44 In Hydro Resources, Inc., the Intervenors mischaracterized the project's purpose by

declaring that the project's main public benefit-to provide fuel for nuclear power plants and

help maintain the viability of a dwindling domestic uranium mining industry-was a "Federal

concern ... "45 The Commission rejected Intervenors' characterization, stating:

[tihe intervenors entirely ignore the nature of the ... project-it is a project
proposed by a private applicant, not the NRC. "Where the federal
government acts, not as a proprietor, but to approve . . . a project being
sponsored by a ... private applicant, the Federal agency is necessarily more
limited." The NRC is not in the business of crafting broad energy policy
involving other agencies and non-licensee entities. Nor does the initiative
to build a nuclear facility ... belong to the NRC. When reviewing a
discrete license application filed by a private applicant, a federal agency
may appropriately "accord substantial weight to the preferences of the
applicant and/or sponsor in the siting and design of the project." The
agency thus may take into account the "economic goals of the project's
sponsor."4 6

Intervenors have not cited any legal precedent that is inconsistent with above conclusions

and analyses of the Board. In fact, the few cases cited by Intervenors are entirely consistent with

the Board's analysis. For example, Intervenors cite three cases, Colorado Environmental

Coalition v. Dombeck,47 Simmons v. United States Army Corps of Engineers;48 and Southern

4 Hydro Res., Inc., CLI-01-04, 53 NRC at 55 (quoting Citizens Against Burlington, 938 F.2d at 195).

43 Id.

46 Id. at 55-56 (citations omitted).

47 185 F.3d 1162, 1174-75 (Ith Cir. 1999).

4S 120 F.3d 664, 669 (7th Cir. 1997).
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Utah Wilderness Alliance V Norton4 9 in support of their proposition that an agency need not rely

on an applicant's definition of a project's purpose when defining reasonable alternatives.

The cases cited by Intervenors generally stand for the proposition that the purpose of the

project cannot be so narrowly defined as to preclude essentially all alternatives. The Board,

however, clearly held that this proposition is not violated in this case where there are several

alternatives to generate baseload power, the staff examined a multitude of generation

alternatives, and Intervenors failed to propose competitive baseload alternatives. 50

Further, Colorado Environmental Coalition is directly contrary to Intervenors' position.

In that case, the court held that the Forest Service's consideration of alternatives designed to

substantially meet the needs of the proposed development objectives (ski area expansion) was

not unreasonably narrow and rejected the argument that the Forest Service had to consider a

proposed "Conservation Biology" alternative that would not advance the objectives of the

proposed development. 5'

Based on above, it is clear that the Board's decision rejecting energy conservation is fully

consistent with legal precedent and the Commission's decision in Hydro Resources, Inc., and

does not raise any important legal or policy issues.

Intervenors also challenge the Board's decision that energy conservation essentially

amounts to an examination of the need for power. The Board ruled that, under 10 C.F.R. §

52.18, issues related to the need for power may be deferred until the COL stage of the

49 237 F.Supp. 2d 48, 53 (D.D.C. 2002).

5 Memorandum and Order, at n.77.

51 Colo. Envtl. Coalition v. Dombeck, 185 F.3d at 1174-76.
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proceeding.52 The Board also ruled that Intervenors' argument represents an impermissible

challenge to the Commission's regulations.53

The Board's ruling is clearly correct and does not raise any important legal or policy

issues. An ESP itself does not authorize construction of a nuclear plant but instead only

represents a partial construction permit under 10 C.F.R. § 52.21. Given the nature of an ESP, it

is not impermissible under NEPA to defer consideration of the need for power until the

completion of the construction permit proceeding (which occurs as part of the COL).54 Thus,

Intervenors' arguments are inconsistent with Part 52 and do not raise an important question of

law or policy that warrant Commission review.

Intervenors also argue that it is necessary to consider need for power in the ESP

proceeding, because EGC assumed a need for power to justify the EGC ESP project. This

argument is factually incorrect. As Chapter 8 of EGC's Environmental Report clearly states,

EGC did not submit a need for power analysis but instead deferred this issue until the COL

proceeding.

Finally, Intervenors argue that Commonwealth Edison is a public utility affiliate of

Exelon Generating Company, and that Commonwealth Edison is able to implement energy

efficiency programs.55 However for several reasons, these arguments are unavailing. First, the

Intervenors have mischaracterized the Illinois decision in Abbott Laboratories, Inc. v. Illinois

Commerce Commission, Nos. 4-00-0922, 4-01-0034, unpublished Order (Ill. App. Ct. Oct 4,

52 Memorandum and Order, at 22.

53 Memorandum and Order, at n.83.

54 The Board ruled that EGC, as a merchant generator of baseload power, is not required to consider energy
conservation as an alternative to the Clinton project. The extent to which merchant generators are required to
consider energy conservation in the need for power analysis at the COL stage has not been determined.

55 Intervenors' Petition, at 14.
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2001). The case involved the transfer of nuclear plants by Commonwealth Edison, which is a

public utility. Contrary to the assertions of the Intervenors, the court in that case did not state

that Exelon is a public utility. Second, the applicant in this proceeding is EGC, not

Commonwealth Edison. Therefore, it is legally irrelevant whether Commonwealth Edison can

promote energy efficiency, since EGC has no control over Commonwealth Edison. As stated in

83 Ill. App. Code § 452.30(a) of the Illinois Commerce Commission regulations:

Except as necessary under Section 452.50 of this Part [pertaining to
emergencies] or required by an order of a state or federal court or
administrative agency, an electric utility's transmission and distribution
function and its generation function providing generation to Illinois
customers shall operate independently of each other.

In summary, Intervenors' arguments regarding need for power have no basis in law and

are inconsistent with NRC's regulations. Therefore, Intervenors have provided no basis for the

Commission to accept review of this issue.

C. The Board Appropriately Ruled That There Are No Material Issues of Law
and Fact Regarding Wind and Solar Power

Intervenors claim that the Board erred by concluding that Intervenors had failed to

demonstrate any genuine dispute regarding the conclusion in the DEIS and EGC's filings that

wind and solar power are not environmentally preferable to new nuclear power.56 Specifically,

Intervenors claim that (1) the Board erroneously rejected Intervenors' assertion that an

alternative such as wind power that poses SMALL impacts in fewer resource areas is

environmentally preferable to the proposed nuclear project, which has SMALL impacts on more

resource areas, and (2) the Board ignored evidence submitted by Intervenors that EGC and the

56 Intervenors' Petition, at 15.
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NRC Staff overestimated the impacts of clean energy alternatives and/or underestimated the

impacts of nuclear power. 57

Initially, it warrants emphasis that the Intervenors' arguments related to the

environmental impacts of wind and solar facilities alone are simply immaterial to the Board's

conclusions. The Board found that wind and solar facilities alone cannot produce baseload

power and therefore cannot serve the purpose of the proposed EGC ESP facility.58

Furthermore, the Board thoroughly addressed each of Intervenors' arguments and

concluded that they were inadmissible as they (1) were not based on data or conclusions which

differ significantly from those in EGC's documents;59 (2) were bare assertions lacking support

and specificity;60 and/or (3) were impermissible challenges to Commission regulations.61

The following are just a few of the many legal and factual findings of the Board in this

case, which demonstrate that the Board thoroughly considered and appropriately rejected

Intervenors' arguments regarding clean energy alternatives.

* The use by the NRC Staff of the categorizations of SMALL, MODERATE, AND LARGE is
permissible under NRC regulations. In any event, the NRC Staff assigned no negative
environmental impacts to wind or solar in assessing the environmental impacts of a
combination and, therefore, the DEIS environmental evaluation is based upon assumptions
that minimize the estimated environmental impact of a combination of wind and solar
power. 62

* Intervenors presented no impact analyses "whatsoever" to support their proposition that
because one or another alternative has numerically more areas impacted, the overall

57 Intervenors' Petition, at 15-16.

5' Memorandum and Order, at 20 & n.76.

59 See Memorandum and Order, at 39.

60 See Memorandum and Order, at 40.

61 See Memorandum and Order, at 42.

62 Memorandum and Order, at 39.
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environmental impact is greater. One could easily construct hypothetical examples where
only one area was adversely impacted but the impact was so severe that the overall
environmental impact was considerably worse than an alternative proposal which had dozens
of areas impacted nominally.63

* Intervenors' challenges regarding the land use for mining and waste storage, air quality
impacts from the uranium fuel cycle, and radiation exposure impacts from mining and waste
disposal are impermissible challenges to the Commission's regulations.64

* Intervenors' arguments regarding risk from terrorist attacks are outside the scope of this
proceeding.6 5

* Any alleged errors in wind capacity assumptions, even if true, would only impact land use
for the wind facility which is a small portion of the overall small environmental impact of
wind and, therefore, does not raise a genuine dispute on a material issue.66

* Intervenors misrepresent the number of bird deaths per year expected from a wind farm. A
state-of-the-art 2000 MW wind farm may cause 2000 bird deaths per year; a nuclear plant
200 bird deaths per year.67

* The numbers cited by Intervenors for the noise from a wind farm are precisely the same
numbers used by the Applicant.68

The Intervenors do not provide any basis for claiming that these rulings are "clearly erroneous"

but instead simply repeat the same arguments that were considered and rejected by the Licensing

Board. Accordingly, the Commission should defer to the Board's findings on these matters.

For example, Intervenors argue that the land impacts from wind power would be less than

asserted by the Board.69 However, as summarized above, the Board took into account the

63 Memorandum and Order, at 40.

64 Memorandum and Order, at 42, 44.

65 Memorandum and Order, at 45.

66 Memorandum and Order, at 42-43.

67 Memorandum and Order, at 43.

'4 Memorandum and Order, at 44.

69 Intervenors' Petition, at 16-17.
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different values presented by the Intervenors and correctly found that the differences were not

material.70 In any case, in its analysis, the Board assumed that all of the impacts from wind

power would be nil or SMALL. The Intervenors provide no basis for arguing that this

conclusion is clearly erroneous, and the ruling is clearly in Intervenors' favor. Therefore,

Intervenors' arguments provide no basis for review by the Commission.

Similarly, the Intervenors claim that wind/solar facilities are preferable because they

impact fewer areas than nuclear facilities. 7 ' However, as the Board appropriately found, this

claim is a bare assertion and does not present a genuine issue of material fact.72 Furthermore,

since the Board, in its analysis of combinations of wind/solar power and natural gas facilities

assumed that wind/solar facilities would not have any environmental impacts, the Intervenors'

arguments are simply immaterial to the Board's conclusions and provide no basis for review by

the Commission.

Finally, Intervenors claim that the proposed EGC ESP facility has greater environmental

impacts than identified by the Board and parties, when various impacts from the fuel cycle are

considered.73 However, as the Board correctly ruled, issues related to the environmental impacts

of the fuel cycle are resolved by Table S-3 in 10 C.F.R. § 51.51, and therefore the Intervenors'

claims represent an impermissible challenge to the regulations.74 Intervenors' petition for review

presents no basis for reversal of this legal ruling.

70 Memorandum and Order, at 43.

" Intervenors' Petition, at 15.

72 Memorandum and Order, at 40.

7 Intervenors' Petition, at 17.

74 Memorandum and Order, at 42.
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In summary, the Licensing Board's rulings on the environmental impacts of wind, solar,

and nuclear facilities are clearly supported by the record, and Intervenors have not justified their

claim that the Board's rulings are clearly erroneous. Accordingly, the Commission should defer

to the Board's findings on these matters.

D. The Board Evaluated an Appropriate Combination of Alternatives

Intervenors claim that the "Board approved an inadequate assessment of a combination of

clean energy alternatives that failed to provide any beneficial role for wind and solar power."75

Specifically, Intervenors argue that (1) the environmental impacts of the combinations

considered by EGC and the NRC Staff were overstated and (2) a combination involving 2,180

MW of natural gas plus additional wind capacity would have greater benefits than found by EGC

and the Staff.76 The Board considered each of these issues and correctly concluded that they

failed to raise a material legal or factual issue and constituted an impermissible challenge to

Commission regulations.77

In its assessment of a combination of clean energy alternatives, the Board made the

following findings, which are fully supported by the evidence submitted by EGC and the NRC

Staff.

* In analyzing a combination of alternatives to the proposed Clinton project, the combined
plant must be able to generate baseload power in the amount of 2,180 MW in order to
serve the same purpose as the proposed Clinton project;78

* Because wind and solar power alone cannot reliably produce baseload power, it would be
necessary to construct a fossil-fueled facility with a capacity of 2,180 MW in

75 Intervenors' Petition, at 2.

76 Intervenors' Petition, at 20-21.

" Memorandum and Order, at 37.

78 Memorandum and Order, at 30.
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combination with the wind and/or solar facilities to produce baseload power equivalent to
the proposed Clinton project;79 and

* Due to the environmental impacts of the fossil-fueled facilities, such combinations are
not environmentally preferable to the proposed nuclear power plant.80

These findings are reasonable and not clearly erroneous.

The Board appropriately considered and rejected Intervenors' assertion that the

combinations of energy alternatives examined by EGC and the NRC Staff overstated the related

environmental impacts in favor of nuclear energy. In fact, the Board found that EGC and the

Staff-in its evaluation of combinations-"did just the opposite . . .":SI

the Applicant's [and] the Staffs analysis ... assumed ... for the purposes
of assessing the environmental impacts of a combination, that the 2,180
MW natural gas-fired plant would not be running at full capacity when the
solar and/or wind power portions are generating, and therefore not
contributing to the environmental impact at those times. This assumption
used by the Applicant and Staff clearly reduces the computed
environmental impact of the natural gas-fired portion of the combination.
and therefore minimizes the computed overall environmental impact of the
combination82 for the purposes of the comparison to the environmental
impact of the proposed new nuclear plant. This minimization is particularly
clear for the DEIS analyses where it was assumed that the solar and wind
portions of the combined facility had no83 environmental impacts-all of
the environmental impacts of the combination were assumed to be
associated with the natural gas generation. 4

Thus, the DEIS and the Board assumed no adverse environmental impact from the solar and

wind generation and minimized the contribution from the natural gas component by assuming

79 Memorandum and Order, at 30.

so See Memorandum and Order, at 37.

"1 Memorandum and Order, at 37.

*2 (Emphasis added).

'3 (Emphasis in original).

4 Memorandum and Order, at 36-37.
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that it would run only when necessary to bring the total generation at any time up to 2,180 MW.

The Board nevertheless agreed with EGC and the NRC Staff that the proposed Clinton project

was environmentally preferable given the environmental impacts of the natural gas facility. 85

The conclusion that the natural gas facility has impacts that are greater than or equal to impacts

of the proposed Clinton project is not clearly erroneous, especially given the large greenhouse

gas emissions from natural gas facilities.86

Furthermore, as indicated by the underlined passage in the quotation above, the Board

gave appropriate consideration to the reduction in the environmental impacts of the natural gas

facility due to operation of the wind/solar facilities. Even accounting for the reduction in the

environmental impacts of natural gas facilities due to displacement by the wind/solar facilities,87

the Board still found that the combination was not environmentally preferable to the proposed

EGC ESP facility.88

The Board also appropriately considered and rejected Intervenors' argument that a

combination involving 2,180 MW of natural gas plus additional wind capacity would have

greater benefits than found by EGC and the NRC Staff.89 According to the Intervenors, rather

than assuming that the natural gas plant would operate only to bring the overall generation to

2,180 MW, EGC and the NRC Staff should have assumed that the natural gas plant would also

run when it can profitably do so, even if the wind and/or solar generation were simultaneously

's Memorandum and Order, at 37.

86 See page 9.2-16 of the Environmental Report for the ESP application.

87 EGC's analysis of the combinations assumed that the wind facilities would have a capacity factor of 29%, rising
to 35% in 2020 based upon assumed improvements in technology, which is essentially the same as a capacity factor
assumed by the Intervenors. See Exelon Generation Company, LLC response to RAI E.9.2-1 regarding Clean
Energy Alternatives, Enclosure 2 (Sept. 23, 2004) at 5.

as Memorandum and Order, at 37.

89 Intervenors' Petition, at 21.
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running (i.e., increasing the total combined capacity above 2,180 MW). As the Board noted, "if

the natural gas-fired plant were to run during additional periods, the environmental impact of the

combination would be correspondingly increased ... . 90 Unsurprisingly, the Board found no

reason to require a comparison of such a scenario when it is apparent that the environmental

impacts would indeed be greater than those already estimated for the combination and found less

preferable than the proposed Clinton project.

In summary, the combinations examined by EGC and the Staff did not understate the

benefits and/or overstate the impacts of clean energy alternatives. The Board's ruling that

combinations of wind and solar power and fossil fueled facilities would have environmental

impacts greater than or equal to the Clinton Project is not clearly erroneous.

E. The Board Appropriately Ruled That There Are No Material Issues of Law
and Fact Regarding the Comparative Costs of Nuclear Power and
Alternatives

Intervenors assert that the Board improperly found no genuine dispute regarding the

comparative costs of nuclear power and clean energy alternatives.91 Again, the Board considered

these issues and simply held, among other things, that Intervenors' economic figures do not

differ significantly or materially from those in EGC's filings.92 Given the fact that the cost

estimates proffered by EGC and Intervenors overlap, the Board's findings are not clearly

erroneous. 93

The Board further held that costs only come into the analytical balancing if the

environmental impact balancing indicates that a reasonable alternative is environmentally

90 Memorandum and Order, at 37.

91 Intervenors' Petition at 17.

92 See Memorandum and Order, at 4749.

93 See Memorandum and Order, at 4749.
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preferable,94 which is not the case here for the combination of alternatives. As has been long

held, the Agency need not consider alternatives that are less expensive but environmentally more

damaging.95 Thus, issues related to cost are not material, given the Board's ruling that the

environmental impacts of a combination of wind, solar, and fossil fueled facilities would be

equal or greater than the impacts of the proposed EGC ESP facility. Accordingly, the Board

appropriately held that Intervenors did not raise a genuine dispute over a material legal or factual

issue.

In this regard, the cases cited by the Intervenors are simply inapposite. The Intervenors

refer to various regulations and cases that require a consideration of costs in the context of a

cost-benefit analysis (or in cases in which the applicant is proposing a more environmentally

damaging but less expensive project than the alternatives). 96 These cases are not relevant here,

since the cost-benefit analysis has been deferred to the COL proceeding pursuant to 10 C.F.R. §

52.18, and the alternatives proposed by the Intervenors either would not serve the purpose of the

EGC ESP facility or are more environmentally damaging. Therefore, Intervenors' argument

does not raise any important legal or policy issue.

IV. CONCLUSION

For the reasons stated above, Intervenors have not demonstrated that Commission review

is warranted under 10 C.F.R. § 2.341. The Board's decision regarding the alternative of energy

conservation is fully consistent with legal precedent and the Commission's regulations and raises

no important legal or policy issues. None of the Board's factual findings on alternatives related

to wind and solar power is clearly erroneous. Accordingly, the Commission should reject

94 Memorandum and Order, at 49.

95 Consumers Power Co. (Midland, Units I and 2), ALAB-458, 7 N.R.C. 155, 162 (1978).

96 Intervenors' Petition, at 18-19.
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Intervenors' Petition for Review. In the alternative, the Commission should simply affirm the

Board's Order.
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